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seem  to  have  regarded  it  as  a  sanction  of  the 
highest  importance  that  witnesses  should 
testify  in  open  court  in  the  presence  of  the 
judge  and  jury,  and  in  so  public  a  manner 
that  the  demeanor  and  conduct  of  the  wit- 
ness could  be  subjected  to  public  scrutiny.  So 
jealously  did  the  common  law  judges  insist 
upon  these  tests,  that  it  was  not  their  prac- 
tice to  receive  depositions  in  evidence.  It  is 
true  that  the  courts  of  common  law  sometimes 
used  indirect  means  to  coerce  a  party  into  a 
consent  to  the  examination,  under  a  commis- 
sion, of  witnesses  who  were  absent  in  foreign 
countries.  "These  means  of  coercion  were 
various,  such  as  putting  off  the  trial  or  re- 
fusing to  enter  judgment,  as  in  case  of  non- 
suit, if  the  defendant  was  the  recusant  party^ 
or  by  a  stay  of  proceedings  till  the  party  ap- 
plying for  the  commission  could  have  recourse 
to  a  court  of  equity  by  instituting  a  new 
suit  there,  auxiliary  to  the  suit  at  law.  But 
subsequently  the  learned  judges  appear  not 
to  have  been  satisfied  that  it  was  proper  for 
them  to  compel  a  party,  by  indirect  means, 
to  do  that  which  they  had  no  authority  to 
compel  him  to  do  directly;  and  they  accord- 
ingly refused  to  put  off  a  trial  for  that  pur- 
pose. This  inconvenience  was  therefore  rem- 
edied by  statutes  which  provided  that  in  all 
cases  in  the  absence  of  witnesses,  whether  by 
sickness,  or  traveling  out  of  the  jurisdiction, 
or  residence  abroad,  the  courts,  in  their  dis- 
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cretion  for  the  due  administration  of  justice, 
may  cause  the  witnesses  to  be  examined  un. 
der  a  commission  issued  for  that  purpose. " ' 
In  the  act  of  congress  to  establish  the  judi- 
cial courts  of  the  United  States,  passed  in 
1789,  liberal  provision  was  made  for  taking 
deposition  in  the  federal  courts.*  In  the  var- 
ious states  a  similar  policy  has  been  pursued 
and  the  courts  generally  recognize  the  neces- 
sity of  encouraging  a  method  of  securing 
testimony  which,  under  a  government  consist- 
ing of  many  states  widely  separated  and  hav- 
ing independent  jurisdiction,  has  become  in- 
dispensable to  administration  of  justice. 
Hence  it  will  be  found  that  in  this  country 
the  right  to  use  depositions  as  evidence,  un- 
der prescribed  conditions,  belongs  to  the  in- 
ferior courts  as  well  as  to  those  of  general 
jurisdiction. 

1,  I  Greenl.  Ev.  sec.  320.  A  very  elaborate  discussion 
of  the  many  English  statutes  on  the  subject  will  be  found 
in  Taylor  on  Evidence  chap.  5,  voU  I,  and  chap,  i,  port  3, 
voL  2. 

2,  U.  S.  Stat.  24  Sept,  1789,  ch.  20  sec.  30,  toL  i»  p.  88. 
See  sees.  653  ei  seq,  infra. 

\  662.  Depositioiis  received  in  chan- 
cery practice— To  perpetuate  testimony 

—  De  bene  esse. —  Under  the  more  liberal 
procedure  of  the  courts  of  chancery,  the  idea 
was  not  tolerated  that  no  de&nite  means  should 
be  provided  for  obtaining  the  testimony  of 
witnesses  who  could   not  be  produced  at  the 
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trial ;  and,  from  an  early  period,  those  courts 
exercised  the  jurisdiction  of  taking  the  testi- 
mony of  absent  or  infirm  witnesses.  One 
mode  of  exercising  this  jurisdiction  was  to 
take  depositions  to  perpetuate  testimony,  in 
perpetuam  rei  memoriam.  This  practice  was 
allowed  in  cases  where  litigation  or  contro- 
versy was  expected,  but  not  commenced;  and 
where  there  was  danger  that  the  testimony 
of  a  material  witness  would  be  lost  by  reason 
of  his  death  or  departure  from  the  country. 
In  a  bill  to  perpetuate  testimony ^  the  sole  re- 
lief prayed  for  was  the  preservation  of  the 
evidence  in  question.  Hence,  after  the  ex- 
amination of  the  witness,  the  suit  terminated 
and  the  evidence  so  taken  was  held  for  use 
after  the  death  of  the  person  examined  or 
his  inability  to  attend  the  trial,  in  case 
the  contingency  for  such,  use  should  arise. 
The  courts  of  chancery  also  supplied 
the  defects  of  practice  in  the  common  law 
courts  by  entertaining  jurisdiction  to  ob- 
tain depositions  of  another  class,  that  is,  by 
bills  to  take  testimony  de  bene  ease.  Bills  of 
this  character,  like  those  to  perpetuate  testi- 
mony, were  auxiliary  to  proceedings  in  the 
courts  of  law,  and  were  designed  to  preserve 
for  use  testimony  of  witnesses  which  might 
otherwise  be  lost  by  reason  of  death  or  ab- 
sence. Although  there  were  other  points  of 
difference  between  the  two  forms  of  procedure, 
the   most  important  distinction  was  that  the 
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bill  to  perpetuate  testimony  could  be  main- 
tained only  where  no  present  suit  could  be 
brought  at  law  by  the  moving  party,  while 
bills  to  take  testimony  de  bene  esse  were  only 
proper  in  aid  of  a  suit  already  commenced.* 

I,  Angell  V.  Angell,  I  Sim.  &  St.  83;  Philips  v.  Carew,  I 
P.  Wms.  117. 

i  663.  Depositions  under  statutes  — 
On  commission — De  bene  esse. — Both 
in  England  and  in  the  United  Sates,  statutes 
have  been  quite  generally  enacted  remedying 
the  defects  of  the  common  law  procedure  in 
respect  to  taking  testimony  by  depositiows. 
In  the  United  States,  the  two  kinds  of  depo- 
sitions in  most  common  use  are  known  as 
depositions  de  bene  ease  and  those  taken  by 
virtue  of  a  commission,  generally  called  dedi- 
mus  poteatatem.  Depositions  de  bene  esse  are 
generally  taken  on  verbal  interrogatories  to 
the  witness,  on  such  notice  to  the  adverse 
party  as  is  required  by  the  statutes,  before 
officers  authorized  to  take  depositions.  No 
order  of  court  is  necessary  for  their  taking.^ 
In  respect  to  depositions  taken  pursuant  to  a 
commission  or  dedimus^  more  formalities  are 
required.  The  party  desiring  to  take  the 
deposition  applies  to  the  court  in  which  the 
action  is  pending  for  a  commission  to  the 
person  who  is  expected  take  the  testimony. 
The  moving  party  is  also  required  to  prepare 
ftnd  serve  written  interrogatories  upon  the 
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attorney  of  the  adverse  party,  which,  with 
the  cross-interrogatories,  if  any  are  proposed, 
are  filed  with  the  clerk  of  the  court  before 
the  commission  is  issued.  After  the  person 
named  as  commissioner  receives  the  commis- 
sion with  the  interrogatories,  he  propounds 
to  the  witness  the  direct  and  cross- interrog- 
atories, and,  after  the  commission  is  executed, 
returns  the  deposition  to  the  court  in  which 
the  action  is  pending.  It  will  be  seen  that 
these  two  modes  of  taking  depositions  are 
entirely  distinct,  and  rest  upon  wholly  dif- 
ferent statutory  provisions;  and  depositions 
taken  under  a  dedim/us potestatem  are,  under  no 
circumstances,  to  be  considered  as  taken  de 
bene  esse.^ 

1,  Pettibone  v.  Derringer,  4  Wash.  (U.  S.)  21  J;  Bucking- 
ham V.  Burgess,  3  McLean  (U.  S.)  368.  See  also.  Walker 
V.  Parker,  ^  Cranch  C.  C.  639.  For  a  general  discussion  of 
the  rules  of  practice  relating  to  depositions,  see  an  article  by 
H.  Campbell  Black,  25  Cent.  L.  Jour.  581. 

2,  Sergeant  v.  Biddle,  4  Wheat.  508. 

i  664.  Depositions  de  bene  esse  in  the 
federal  courts. —  By  the  present  federal 
statute,  "the  testimony  of  any  witness  may 
be  taken  in  any  civil  cause  depending  in  a 
district  or  circuit  court  by  deposition  de  bene 
esse^  when  the  witness  lives  at  a  greater  dis- 
tance from  the  place  of  trial  than  one  hundred 
miles,  or  is  bound  on  a  voyage  to  sea,  or  is 
about  to  go  out  of  the  United  States  or  out 
of  the  district  in  which  the  case  is  to  be  tried 
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and  to  a  greater  distance  than  one  hundred 
miles  from  the  place  of  trial,  before  the  time 
of  trial,  or  when  he  is  ancient  and  infirm. 
The  deposition  may  be  taken  before  any  judge 
of  any  court  of  the  United  States,  or  any 
commissioner  of  a  circuit  court,  or  any  clerk 
of  a  district  or  circuit  court,  or  any  chan- 
cellor, justice  or  judge  of  a  supreme  or  a  su- 
perior court,  mayor  or  chief  magistrate  of  a 
city,  judge  of  a  county  court  or  court  of  com- 
mon pleas  of  any  of  the  United  States,  or  any 
notary  public,  not  being  of  counsel  or  attor- 
ney to  either  of  the  parties  nor  interested  in 
the  event  of  the  cause.  Reasonable  notice 
must  first  be  given  in  writing  by  the  party 
or  his  attorney,  proposing  to  take  such  depo- 
sition, to  the  opposite  party  or  his  attorney 
of  record,  as  either  may  be  nearest,  which 
notice  shall  state  the  name  of  the  witness  and 
the  time  and  place  of  the  taking  of  his  depo- 
sition; and  in  all  cases  in  rerrij  the  person 
having  the  agency  or  possession  of  the  prop- 
erty at  the  time  of  seizure  shall  be  deemed 
the  adverse  party  until  a  claim  shall  have 
been  put  in;  and  whenever,  by  reason  of  the 
absence  from  the  district  and  want  of  an  at- 
torney of  record  or  other  reason,  the  giving 
of  the  notice  herein  required  shall  be  imprac- 
ticable, it  shall  be  lawful  to  take  such  deposi- 
tion§  as  there  shall  be  urgent  necessity  for 
taking,  upon  such  notice  as  any  judge  author- 
ized to  hold  courts  in  such  circuit  or  district 
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shall  think  reasonable,  and  direct.  Any  per- 
son may  be  compelled  to  appear  and  depose 
as  provided  by  this  section  in  the  same  man- 
ner as  witnesses  may  be  compelled  to  appear 
and  testify  in  court. "  * 

I,  Rev.   Stat.   U.  S.   sec  863;  Shuttc  v.  Thompson,  15 
Wall.  151.     See  note,  13  Fed.  Rep.  839. 

3  666.  Whose  depositions  may  be  tak- 
en under  federal  statute. —  The  statute 
quoted  in  the  last  section  is  to  be  construed 
in  connection  with  section  865  which  provides 
that,  "  unless  it  appears  to  the  satisfaction  of 
the  court  that  the  witness  is  then  dead,  or 
gone  out  of  the  United  States  or  to  a  greater 
distance  than  one  hundred  miles  from  the 
place  where  the  court  is  sitting,  or  that,  by 
reason  of  age,  sickness,  bodily  infirmity  or 
imprisonment,  he  is  unable  to  travel  and 
appear  at  court,  such  deposition  shall  not  be 
used  in  the  cause. "  *  Accordingly  it  has  been 
held  that,  if  a  witness  lived  more  than  one 
hundred  miles  away,  when  his  deposition  was 
taken,  it  will  be  presumed  that  he  continued 
to  live  there  at  the  time  of  the  trial ;  and  no 
further  proof  on  that  subject  need  be  fur- 
nished by  the  party  offering  the  deposition, 
unless  this  presumption  shall  be  overcome  by 
proof  from  the  other  side.  But  if  it  be  over- 
come, and  the  party  has  knowledge  of  his 
power  to  get  the  witness  in  time  to  enable 
him  to  secure  his  attendance  at  the  trial,  he 
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must  do  so,  or  the  deposition  will  be  excluded.' 
It  was  held  in  an  early  case  that  the  fact  that 
a  person  was  a  seaman  on  board  a  gun  boat, 
and  liable  to  be  ordered  to  some  other  place, 
and  not  to  be  able  to  attend  the  trial  was 
not  a  legal  cause  for  taking  his  deposition.* 
If  the  witness  resides  more  than  one  hundred 
miles  from  the  place  of  trial,  it  is  immaterial 
whether  he  resides  within  or  outside  the 
judicial  district,*  or  whether  his  residence 
there  is  permanent  or  temporary.*  A  witness 
is  not  incompetent  to  testify  in  court  because 
he  lives  more  than  one  hundred  miles  from 
the  place  of  trial,  in  other  words,  the  taking 
of  the  deposition  on  that  ground  is  not  com- 
pulsory; and,  if  the  exigencies  of  the  case 
require  that  witnesses  living  more  than  one 
hundred  miles  away  should  testify,  they  may 
appear  and  testify  in  courts  if  willing  to 
come.*  The  certificate  of  the  m,agistrate  who 
takes  the  deposition  that  the  witness  resides 
more  than  one  hundred  miles  from  the  place 
of  trial  i^  prim,a  fade  evidence  of  that  fact.' 
But  it  must  affirmatively  appear  that  the 
witness  resides  more  than  one  hundred  miles 
from  the  place  of  trial.®  Under  the  present 
statutes,  the  depositions  of  parties^  as  well  as 
those  of  other  witnesses,  may  be  taken  under 
this  statute;  and  if  the  first  deposition  is* not 
satisfactory,  another  may  be  taken  without 
anv  order  of  the  court.' 

I,  Rev.  StafCb  U.  S.  sec.  S65. 
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2,  Whitford  v.  Clark  Co.,  1 19  U.  S.  522,  where  the  wit- 
ness was  in  court  ready  to  testify. 

3,  The  Samuel,  I  Wheat.  9. 

4,  Patapsco  Ins.  Co.  v.  Southgate,  5  Peters  604. 

5,  Mutual  Ben.  L.  Ins.  Co.  v.  Robison,  58  Fed.  Rep.  723. 

6,  Prouty  v.  Draper,  2  Story  (U.  S.)  199. 

7,  Patapsco  Ins.  Co.  v.  Southgate,  5  Peter  604;  Bell  v. 
Morrison,  I  Peters  351. 

8,  Dunkle  v.  Worcester,  5  Biss.  (U.  S.)  102;  Curtis  v. 
Central  Ry.,  6  McLean  (U.  S.)  401. 

9,  Cornett  v.  Williams,  20  Wall.  226;  Lowery  v.  Kus- 
worm,  66  Fed.  Rep.  539. 

i  666.  Before  whom  depositions  may 
be  taken — The  notice.  —  The  statutes 
already  quoted  sufficiently  state  the  persons 
before  whom  the  deposition  may  be  taken. 
In  a  recent  case,  the  notice  was  to  the  effect 
that  the  deposition  would  "be  taken  before  a 
notary  public,  naming  him,  or  some  other 
officer  authorized  by  law  to  take  depositions. 
The  deposition  was,  in  fact,  taken  before  an- 
other notary,  authorized  to  take  depositions 
in  such  cases.  It  was  held  in  the  supreme 
court  of  the  United  States  that  an  objection 
to  the  deposition  on  this  ground  was  without 
merit. '  The  notice  should  show  that  cause  ex- 
ists for  taking  the  deposition,  so  that  the  ad- 
verse party  may  know  whether  to  attend. 
Thus,  where  a  notice  stated  only  that  the  wit- 
ness was  about  to  leave  the  state,  but  did 
not  state  that  he  was  bound  on  a  voyage  to 
sea,  or  to  leave  the  United  States,  or  to  go 
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one  hundred  miles  from  the  place  of  trial,  it 
was  held  insufficient.*  The  notice  must  be  in 
writing^  and  must  state  the  time  and  place  of 
taking  the  deposition.* 

1,  Gormley  v.  Banyan,  138  U.  S.  623. 

2,  Harris  v.  Wall,  7  How.   693.     But  see,  Debutts  v. 
McCulloch,  I  Cranch  C  C.  286. 

3,  Dunlop  ▼.  Monroe,  i  Cranch  C.  C  536;  Rev.  Stat.  U.  S. 
sec  863  cited  supra, 

i  667.  The  notice  —Time  of    giving. 

It  will  be  observed  that,  unlike  most  statutes 
relating  to  depositions,  this  one  prescribes  no 
definite  rule  as  to  the  time  when  notice  shall 
be  given.  The  notice  must  be  "reasonable;"^ 
but  in  determining  whether  the  notice  has 
been  reasonable,  within  the  meaning  of  the 
statute,  the  circumstances  of  each  case  must 
be  considered,  and  much  must  be  left  to  the 
discretion  0/ the  court,^  If  there  is  no  neces- 
sity for  a  short  notice,  the  deposition  may  be 
properly  excluded.*  But  under  peculiar  cir- 
cumstances, an  hour's  notice  of  the  time  and 
place  may  be  reasonable.*  In  a  state  court, 
where  a  similar  statute  has  been  construed,  it 
has  been  held  that  such  notice  should  be  given 
as  would,  not  only  enable  the  party  to  be  pres- 
ent, but  also  such  as  would  enable  him  to 
procure  the  attendance  0/  his  counsel,^  The 
notice  is  not  sufficient,  if  it  is  served  on 
counsel  who  cannot  attend  to  the  taking  of 
the  deposition,  without  being   absent  either 
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from  the  term  of  court  at  which  the  action  is 
for  trial,  or  from  the  commencement  of  tho 
term.*  It  is  not  the  meaning  of  the  .section 
that  a  party  might  be  able  to  compel  his  ad- 
versary at  great  cost  to  retain  and  instruct 
numerous  counsel  in  different  places,  and  it 
might  be  important  for  counsel  to  be  person- 
ally present.^  Where  the  notice  specifies  the 
time  and  place,  and  states  that  the  taking 
will  be  adjourned  from  day  to  day  until  com- 
pleted, this  is  sufficient  notice  of  the  taking 
on  succeeding  days^  when  the  examination  is 
not  completed  on  the  first  day.  This  rule 
was  applied  in  a  case  where  part  of  the  wit- 
nesses were  examined  on  the  first  day  in  the 
presence  of  the  opposite  party  and  his 
counsel,  but  on  a  succeeding  day,  to  which 
the  hearing  was  adjourned,  they  were  absent.* 

X,  See  statutes  quoted  supra, 

2,  Union  Pac.  Ry.  Co.  v.  Reese,  56  Fed.  Rep.  288. 

3,  Jamieson  v.  Willis,  i  Cranch  C.  C.  566;  Renner  v. 
Rowland,  2  Cranch  C.  C.  441;  Barrel!  v.  Simonton,  3 
Crancli  C.  C.  681. 

4,  Leiper  v.  Bickley,  i  Cranch  C.  C.  29.  As  to  one 
day's  notice,  see,  Bowie  v.  Talbot,  I  Crandi  C.  C  247; 
Atkinson  v.  Glenn,  4  Cranch  C.  C.  134. 

5,  Kimpton  v.  Glover,  41  Vt  283.    See  sec.  674  in/ra. 

6,  Bell  V.  Nimraon,  4  McLean  (U.  S.)  539;  Allen  v.  Blunt, 
2  Wood.  &  M.  (U.  S.)  121. 

7,  Uhlc  V.  Bnrnham,  44  Fed.  Rep.  729,  where  it  was 
held  that,  though  counsel  appear  and  cross-examine  witness, 
the  objection  is  not  waived. 

8,  Knodev.  Williamson,  17  Wall.  586. 
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!668.  Same — Names  of  witnesses — 
Of  the  court  and  oflElcer. — Though  the  no- 
tice must  be  so  definite  and  certain  as  to  the 
time,  place  and  names  of  witnesses,  as  to  give 
the  adversary  an  opportunity  to  attend  and 
cross-examine  the  witnesses,  *  yet  a  notice  giv- 
ing the  surnames  of  the  witnesses  may  be  suf- 
ficient, where  the  Christian  names  are  un- 
known.* The  deposition  should  not  be  re- 
jected on  account  of  technical  defects  in  the 
notice  as  to  the  name  of  the  court  in  which 
the  action  is  pending,  when  it  is  obvious  that 
there  could  be  no  mistake  on  the  part  of  the 
other  party  with  reference  to  the  case  to 
which  the  notice  applies.'  Nor  is  it  any  ob- 
jection that  the  deposition  is  taken  before 
another  than  the  one  named  in  the  notice, 
when  the  notice  contains  the  words,  "or  be- 
fore some  officer  authorized  by  laW  to  take 
depositions;"*  and  where  a  notice  has  been 
served,  but  not  in  compliance  with  the  statute, 
the  informalities  are  waived,  if  the  adverse 
party  appears  by  counsel  and  cross-examines 
the  witness.* 

1,  Knode  v.  Williamson,  17  Wall.  586,  defects  as  to  date 
and  place. 

2,  Claxton  V.  Adams,  I  McArth.  (D.  C)  496.     See  also, 
Carrington  v.  Stimson,  i  Curt.  (U.  S.)  437. 

3,  Gormley  v.  Bunyan,  138  U.  S.  623.     See  sec  687  in/ra. 

4,  Gormley  v.  Banyan,  138  U.  S.  623. 

5,  Dinsmore  v.  Marouey,  4  Blatch.  (U.  S.)  416.  The  same 
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is  true  where  the  deposition  is  taken  at  another  place  than 
that  stated  in  the  notice,  but  in  the  presence  of  the  parties^ 
Gartside  Coal  Co.  v.  Maxwell,  20  Fed.  Rep.  187.  See  sees. 
6S9  et  seq,  in/ra, 

i  669.  Service  of  the  notice. — It  is  pro- 
vided  by  the  statute  that  the  notice  shall  be 
given  "  by  the  party  or  his  attorney  propos- 
ing to  take  such  deposition. "  *  The  notice 
may  be  served  by  any  person,  even  a  party 
to  the  suit.  The  statute  has  been  so  construed 
as  to  require  a  personal  service  of  the  notice,* 
arid  that  the  notice  must  be  served  upon  the 
attoroey  of  the  opposite  party.*  It  will  be 
observed,  however,  that,  by  the  statute,  when 
the  giving  of  the  usual  notice  is  impracticable^ 
by  reason  of  the  absence  from  the  district  and 
the  want  of  an  attorney  of  record,  or  other 
reason,  "it  shall  be  lawful  to  take  such  depo- 
sitions as  there  shall  be  urgent  necessity  for 
taking,  upon  such  notice  as  any  judge  author- 
ized to  hold  courts  in  such  circuit  or  district 
shall  think  reasonable,  and  direct."*  When 
the  statute  was  originally  enacted,  it  per- 
mitted ex  parte  depositions  to  be  taken  with- 
out notice,  where  the  adverse  party  resided 
more  than  a  hundred  miles  from  the  place  of 
trial.*  But  even  during  the  existence  of  this 
statute,  the  practice  was  discouraged  by  the 
courts  as  contrary  to  the  course  of  the  com- 
mon law,  and  as  calculated  to  elicit  only  a 
pai'tial  statement  of  the  truth.* 
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1,  Rev.  Stat.  U.  S.  sec  863  quoted  supra.  See  also. 
Young  V.  I^vidsou,  5  Cranch  C  C  515. 

2,  Buddicum  v.  Kirk,  3  Cranch  293;  Carrington  v.  Stim- 
son,  I  Curt.  (U.  S.)  437.  Copy  left  at  the  lodgings  of  de- 
fendant held  insufficient.  Hill  v.  Narwell»  3  McLean  (U.  S.) 

S83. 

3,  Leiper  v.  Bickley,  I  Cranch  C  C  29;  Barrell  v.  Simon- 
ton,  4  Cranch  C.  C.  70.  If  the  United  States  is  a  party, 
service  must  be  on  the  United  States  district  attorney,  The 
Argo,  2  Gall.  (U.  S.)  314. 

4,  Rev.  Stat.  U.  S.  sec  863  quoted  supra* 

5,  Judiciary  act  1789  sec  30. 

6,  Walsh  V.  Rogers,  13  How.  283,  287, 


2  660.  Mode  of  taking  — The  federal 
statutes  provide  that  "  every  person  deposing, 
as  provided  in  the  preceding  section,  shall  be 
cautioned  and  sworn  to  testify  to  the  whole 
truth,  and  carefully  examined.  His  testimony 
shall  be  reduced  to  writing  by  the  magistrate 
taking  the  deposition,  or  by  himself  in  the 
magistrate's  presence,  and  by  no  other  per- 
son, and  shall,  after  it  has  been  reduced  to 
writing,  be  subscribed  by  the  deponent.* " 
In  the  absence  of  any  facts  showing  waiver 
of  these  statutory  requirements,  they  must, 
of  course,  be  observed.  The  witness  should 
be  sworn  to  testify  to  the  whole  truth  on  the 
entire  subject  matter  of  the  deposition  and 
not  merely  the  whole  truth  in  response  to 
each  interrogatory.*  It  is  sufiBcient,  if  it 
appears  that  the  witness  was  properly  sworn, 
and  further  caution  .'to  the  witness  is  un- 
necessary.*    On  this  point,  if  the  certificate  of 
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the  officer  states  that  the  witness  was  cau- 
tioned and  sworn,  it  is  sufficient.*  The  wit- 
ness may  be  sworn  before  or  after  his  depo- 
sition has  been  reduced  to  writing.*  Each 
material  interrogatory  must  be  substantially 
answered,  and  the  failure  to  answer  inyali- 
dates  the  deposition.® 

1,  Rev.  Stat.  U.  S.  sec.  864;  Moller  v.  United  States,  57 
Fed.  Rep.  490. 

2,  Wilson  Sewing  Machine  Co.  v.  Jackson,  I  Hughes 
(U.  S.)  295;  Pendleton  v.  Forbes,  I  Cranch  C.  C.  507;  Gar- 
rett V.  WoSodward,  2  Czanch  C.  C.  190;  Rainer  v.  Haines, 
Hempst.  (U.  S.)  689. 

3,  Moore  v.  Nelson,  3  McLean  (U.  S.)  383;  Brown  v. 
Batt,  2  Cranch  C.  C.  253. 

4,  Edmonson  v.  Barrell,  2  Cranch  C.  C.  228. 

5,  Tooker  v.  Thompson,  3  McLean  (U.  S.)  92. 

6,  Ketland  v.  Bissett,  I  Wash.  (U.  S.)  144.  But  see,  Bell 
V.  Davidson,  3  Wash.  (U.  S.)  328. 

8  661.  The  certificate.  — In  several  cases 
it  has  been  held  fatal  to  the  deposition  that 
the  certificate  failed  to  state  either  that  the 
testimony  had  been  reduced  to  writing  by  the 
magistrate  taking  the  deposition,  or  by  the 
witness  in  the  presence  of  the  magistrate.* 
The  deposition  mvst  in  all  cases  be  subscribed 
by  the  deponent.*  It  will  not  be  presumed 
that  the  officer  taking  the  deposition  is  of 
counsel  in  the  case  or  interest^  in  the  result; 
and  it  is  not  necessary  that  the  certificate 
should  contain  any  statement  upon  that  sub- 
ject.'   On  this  point,  however,  there  is  aeon- 
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flict  of  opinion ;  and  in  several  later  cases,  it 
is  maintained  that  it  should  affirivatively  ap- 
pear on  the  face  of  the  certificate  that  the  offi- 
cer is  one  authorized  by  the  statute  to  take 
depositions.*  In  a  recent  case,  the  notary  cer- 
tified that  he  was  not  an  attorney  for  either 
party,  but  did  not  state  that  he  was  not  in- 
terested ;  it  appeared  that  the  testimony  was 
taken  in  shorthand  by  a  disinterested  person ; 
and  it  was  held  that  the  deposition  was  ad- 
missible.^ The  statute  requires  that  deposi- 
tions de  bene  esse  be  retained  by  the  magis- 
trate until  delivered  by  his  own  hand  into  the 
court  for  which  it  is  taken;  or  that  it  shall, 
together  with  a  certificate  of  the  reasons  for 
taking  it  and  the  notice,  if  any,  given  to  the 
adverse  party,  be  sealed  up  by  the  magistrate 
and  directed  to  such  court,  and  remain  under 
his  seal  until  opened  in  court.*  Since  the  of- 
ficer's authority  to  take  depositions  is  special 
and  confined  to  certain  limits,  the  facts  call- 
ing for  the  exercise  of  such  jurisdiction  should 
appear  upon  the  face  of  the  deposition.  "^  Hence, 
it  has  been  held  that,  if  no  sufficient  reason 
is  stated  in  the  deposition  or  notice  attached, 
it  should  not  be  read,^  and  that  the  names  of 
the  parties  to  the  suit  should  be  given;'  but 
it  is  not  necessary  to  state  the  names  of  all 
the  parties,  if  there  are  several.  *° 

I,  Cook  V.  Burnley,  ii  Wall.  659;  Bell  v.  Morrison,  i 
Peters  351;  Edmonson  v.  Barrell,  2  Cranch  C.  C  228.  li 
the  deposition  is  in  the  writing  of  the  magistrate,  it  need 
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not  be  certified  to  have  been  written  in  the  presence  of  the 
witness.  Van  Nesse  v.  Heinike,  2  Cranch  C.  C.  259;  Vasse 
V.  Smith,  2  Cranch  C.  C.  31.  As  to  certificates  in  the  state 
courts,  see  sec.  713  infra. 

2,  Thorpe  v.  Simmons,  2  Cranch  C  C.  195. 

3,  Miller  ▼.  Young,  2  Cranch  C.  C.  53;  Peyton  v.  Veitch, 
2  Cranch  C.  C  123. 

4,  Gartside  v.  Maxwell,  20  Fed.  Rep.  187;  Donahue  v. 
Roberts,  19  Fed.  Rep.  863. 

5,  Stewart  v.  Town^end,  41  Fed.  Rep.  121. 

6,  Rev.  Stat.  U.  S.  sec.  865.  If  the  deposition  is  opened 
out  of  court,  without  the  consent  of  the  other  party,  it  snould 
not  be  received,  Beale  v.  Thompson,  8  Cranch  70.  Such 
consent  should  be  written.  The  Roscius,  I  Brown  Adm, 
(U.  S.)  442. 

7,  Harris  v.  Wall,  7  How.  693. 

8,  Harris  v.  Wall,  7  How.  693. 

9,  Peyton  v.  Veitch,  2  Cranch  C.  C.  123;  Centre  v. 
Keenc,  2  Cranch  C.  C.  198;  Smith  v.  Coleman,  2  Cranch 
237;  Allen  v.  Biui.t,  2  Wood.  &  M.  (U.  S.)  131;  Buckingham 
v.  Burgess,  3  McLean  (U.  S.)  368. 

10,  Egbert  v.  Citizens  Ins.  Co.,  7  Fed.  Rep.  47. 

\  662.  Same,  continued. —  The  pl<we  of 

taking  the  depositioD  should  be  stated  in  the 
certificate.*  The  distance  from  the  place  of 
trial  need  not  be  stated,  if  the  distance  is  in 
fact,  and  well  known  by  all  parties  to  be,  more 
than  one  hundred  miles.  ^  The  deposition  is 
not  necessarily  to  be  rejected  merely  because 
the  names  are  not  correctly  given  in  some  por- 
tion of  the  deposition,  or  because  the  names 
of  all  thie  parties  to  the  action  are  not  stated  ; ' 
nor  because  the  notice  is  not  attached  to  the 
deposition.*     The   ceriificate    is  prima    fade 
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evidence  of  the  facts  necessary  and  proper  to 
be  stated  by  it,'  as  that  the  witness  affirmed, 
on  account  of  conscientious  scruples  about 
taking  the  oath;"  or  that  the  deposition  was 
reduced  to  writing  by  the  magistrate  or  wit- 
ness ;  ^  or  that  the  witness  lives  more  than  one 
hundred  miles  from  the  place  of  trial, ^  or  that 
the  person  taking  the  deposition  holds  the 
office  he  assumes  to  hold.'  The  certificate 
need  not  state  that  the  officer  taking  it  has 
retained  it  until  mailing, ^^  nor  that  he  has 
delivered  the  deposition  to  the  court." 

1,  Tooker  v.  Thompson,  3  McLean  (U.  S.)  92. 

2,  Egbert  V.  Citizens  Ins.  Co.,  7  Fed.  Rep.  47. 

3,  Voce  V.  Lawrence,  4  McLean  (U.  S.)  203;  Fbnnill  v. 
Eliason,  3  Cranch  C.  C.  358.     See  sec.  687  infra* 

4,  Stewart  v.  Townsend,  41  Fed.  Rep.  121, 

5,  Bell  V.  Morrison,  I  Peters  351. 

'  6,  Elliott  V.  Hayman,  2  Cranch  C.  C.  678;  Wilson  Ca  v. 
Jackson,  I  Hughes  (U.  S.)  295. 

7,  Bussord  V.  Catalino,  2  Cranch  C.  C.  421. 

8,  Patapsco  Ins.  Co.  v.  Southgate,  5  Peters  604;  Merrill 
V.  Da\tson,  Hempst.  (U.  S.)  563;  Tooker  v.  Tliompson, 
3  McLean  (U.  S.)  92. 

9,  Vasse  V.  Smith,  2  Cranch  C.  C.  31 ;  Price  v.  Morris, 
5  McLean  (U.  S.)  4;  Ruggles  v.  Bucknow,  i  Paine  (U.  S.) 
358.  This  fact  may  also  be  proved  by  parol,  Dunlop  v. 
Monroe,  I  Cranch  C.  C.  536;  Paul  v.  Lowry,  2  Cranch  C.  C. 
628.  If  the  officer  has  an  official  seal,  it  should  be  attached, 
Paul  V.  Lowry,  2  Cranch  C.  C.  628. 

10,  Stewart  v.  Townsend,  41  Fed.  Rep.  121. 
II9  ]^bert  V.  Citizens  Ins.  Co.,  7  Fed.  Rep.  47. 
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i  663.  Waiver  of  objectionB.  —  Al- 
though it  is  the  undoubted  rule  that  the 
statutory  provisions  already  referred  to  must 
be  substantially  complied  with,  in  order  that 
the  deposition  may  be  received,  the  qualifi- 
cation must  be  borne  in  mind  that  these  pro- 
visions, respecting  notice  and  the  authentica- 
tion of  the  deposition,  are  for  the  benefit  of 
the  party  against  whom  the  deposition  is  to 
be  used,  and  hence  such  provisions  may  be 
waived  by  him.  In  a  leading  case  on  this 
subject,  it  did  not  appear  that  the  witness 
was  sworn  to  testify  to  the  whole  truth;  nor 
was  there  any  certificate  of  the  reason  why 
the  deposition  was  taken  before  a  township 
justice,  and  not  by  any  magistrate  described 
in  the  act  of  congress.  But  it  also  appeared 
that  the  witness  was  an  aged  man  when  his 
deposition  was  taken;  that  he  had  died  be- 
fore the  trial ;  that  one  of  the  opposing  coun- 
sel had  attended  the  taking  of  the  deposition 
and  cross-examined  the  witness,  making  no 
objection  to  the  sufficiency  of  the  oath,  to 
the  reasons  for  taking  the  deposition  or  to 
the  competency  of  the  magistrate,  and  that 
no  exception  had  been  taken  to  the  deposi- 
tion, until  it  had  been  filed  for  a  year. 
The  court  held  that,  under  these  circum- 
stances, the  consent  of  the  defendant  to  the 
taking  of  the  deposition  must  be  presumed, 
and  that  such  participation  in  the  proceed- 
ioss  and  failure  to  object  was   a   complete 
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waiver  of  all  formal  objections.*  But  the  fact 
that  the  attorney  for  the  opposite  party  at- 
tended, but  refused  to  take  part  in  the  pro- 
ceedings, does  not  waive  informalities  or  cure 
defects  in  the  certificate.*  If  no  objection  is 
made  to  the  deposition  when  offered,  it  is  then 
too  late  to  raise  an  objection  in  the  appel- 
late court;  it  was  so  held,  even  though,  before 
trial  or  at  a  former  term  of  the  court,  a  mo- 
tion had  been  made  to  suppress  or  set  aside 
the  deposition.® 

1,  Shutte  V.  Thompson,  15  Wall.  151.  The  same  mle 
was  held  where  a  party  cross  examined  a  witness,  knowing 
him  to  be  incompetent,  United  States  v.  One  Case  of  Hair 
Pencils,  i  Paine  (U.  S.)  400. 

2,  Harris  v.  Wall,  7  How.  693. 

3,  Brown  v.  Tarkington,  3  Wall.  377;  Ray  v.  Smith,  17 
Wall.  411,  417;  Northern  Pac.  Ry.  v.  IJrlin,  158  U.  S.  271. 

2664.  Same— Objections — ^Whenmade. 

The  waiver  of  ■  objections  or  the  consent  to 
read  a  deposition  continues  and  is  operative 
at  a  second  trial  of  the  same  action.^  If  a 
party,  knowing  the  contents  of  a  deposition, 
consents  that  it  may  be  read,  this  is  a  waiver 
of  objections  to  incompetent,  as  well  as  com- 
petent testimony.'  Where  the  envelope  con* 
taining  the  deposition  is  not  properly  en- 
dorsed or  authenticated,  this  may  be  waived  by 
a  stipulation  for  publication  and  opening.* 
Where  objections  to  a  deposition  do  not  go  to 
the  testimony  of  the  witness,  but  relate  to 
defects  which  might  have  been  obviated  by  re- 
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taking  the  deposition,  such  objections  should 
be  made  and  noted  when  the  deposition  is 
taken  or  made  by  motion  to  suppress,  and,  if 
not  made  until  the  trial,  they  are  waived.* 
"The  party  taking  the  deposition  is  entitled 
to  have  the  question  of  its  admissibility  set- 
tled in  advance.  Good  faith  and  due  diligence 
are  required  on  both  sides.  When  such  ob- 
jections, under  the  circumstances  of  this  case, 
are  withheld  until  the  trial  is  in  progress, 
they  must  be  regarded  as  waived,  and  the 
deposition  should  be  admitted  in  evidence. 
This  is  demanded  by  the  interests  of  justice. 
Tt  is  necessary  to  prevent  surprise  and  the 
sacrifice  of  substantial  rights.  It  subjects 
the  other  party  to  no  hardship.  All  that  is 
exacted  of  him  is  proper  frankness. "  *  The 
same  rule  was  declared  where  the  objections  to 
the  deposition  were  to  the  form  of  the  com." 
mission  and  the  mode  of  taking  the  deposition ; 
where  defendants,  after  service  on  them  of  no- 
tice of  issuing  a  commission,  waived  a  copy 
of  the  interrogatories  and  consented  that  a 
commission  issue  upon  the  direct  interroga- 
tories, and  where  the  motion  to  suppress  the 
deposition  was  not  made  for  some  weeks  after 
it  was  filed,  and  not  until  the  case  came  to 
trial.*  So  where  a  com,m,is8ion  is  issued  by  con- 
sent, and  one  of  the  parties  joins  in  the  com- 
mission by  naming  a  commissioner  on  his  part, 
he  cannot  afterward  object  that  the  rule  has 
been  issued  improvidently,  or  that  it  was  im- 


1459  IN    FEDERAL   OOURTB.  2666 

properly  obtained;^  and  where  a  copy  of  a 
document  is  annexed  to  the  answer  of  a  wit- 
ness, examined  on  a  commission,  and  no  ob- 
jection to  the  copy  is  taken  at  the  examina- 
tion, or  by  motion  to  suppress  made  after- 
wards, the  objection  that  the  original  was  not 
produced  or  accounted  for  will  not  be  enter- 
tained. * 

1,  Vattier  v.  Hinde,  7  Peters  252;  Edmondson  ▼.  Barrell, 
2  Cranch  C  C.  228. 

2,  Harris  V.  Wall,  7  How.  693. 

3,  Stewart  v.  Townsend,  41  Fed.  Rep.  I2I. 

4,  Bibb  V.  Allen,  149  U.  S.  481. 

5,  Doane  v.  Glenn,  21  Wall.  33,  where  the  deposition  was 
taken  under  a  commission  dedimus  proUstatem.  As  to 
waiver  of  objection  that  certificate  does  not  state  cause  of 
taking,  by  waiting  until  trial,  see,  Stegner  v.  Blake,  36  Fed. 
Rep»  183. 

6,  Howard  v.  Stillwell  Co.,  139  U.  S.  199. 

7,  Sergeant's  Lessiee  v.  Biddle,  4  Wheat.  508. 

8,  York  Co.  v.  Central  Railroad,  3  Wall.  107.  As  to  waiver 
of  objections  in  state  courts,  see  sees.  689  et  seq,  tn/ra. 

2666.  Depositions   dedimus    potesta- 

tem. — The  revised  statutes  contain  a  provision 
that,  in  any  case  where  it  is  necessary  in  order 
to  prevent  a  failure  or  delay  of  justice,  any  of 
the  courts  of  the  United  States  may  grant  a 
dedirnvs  poteatatenn  %o  Xdike  depositions  accord- 
ing to  common  usage ;  and  that  the  provisions 
of  statute  already  discussed  do  not  apply  to 
any  dejiosition  to  be  taken  under  the  author- 
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ity  of  this  section.  Although  the  motion  for 
a  commission  under  this  statute  is  generally 
granted,  it  does  not  issue  as  a  matter  of 
course.  The  question  whether  the  order  is 
necessary  to  prevent  a  failure  or  delay  of  jus- 
tice is  for  the  court  to  determine  in  each  case 
upon  the  facts  presented.^  It  was  so  held  in 
a  criminal  case  where  the  motion  of  the  de- 
fendant was  resisted.  The  witnesses  resided 
hundreds  of  niiles  from  the  place  of  trial, 
their  testimony  was  material  and  the  de- 
fendants were  unable  to  pay  the  cost  of  bring- 
ing them  to  the  place  of  trial.  These  facts 
were  deemed  to  show  suflBcient  necessity  for 
the  issuing  of  the  commission.'  The  motion 
should  be  based  on  an  affidavit  showing  it  to 
be  necessary.* 

1,  United  States  v.  Cameron,  15  Fed.  Rep.  794;  United 
States  V.  Parrott,  McAll.  (U.  S.)  447. 

2,  United  States  v.  Cameron,  15  Fed.  Rep.  794. 

3,  Sutten  V.  Mahdeville,  i  Cranch  C^  C.  115. 

2  666.  Frocsdure  in  obtaining:  the 
commission. —  The  procedure  in  obtaining 
t'le  commission  is  generally  regulated  by 
rules  of  the  court  in  the  respective  districts. 
By  the  usual  practice,  the  party  desiring  a 
commission  enters  with  the  clerk  a  rule  for  a 
commission,  naming  a  commissioner  or  com- 
missioners on  his  part,  the  state,  territory 
or  country,  as  Well  as  the  county,  city  or 
place  where  the  same  is  to  be  takeD,  together 
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with  the  names  of  the  witnesses  and  the 
interrogatories  to  be  proposed  to  the  witnesses. 
A  copy  of  all  which  is  then  served  upon  the 
opposite  party,  his  agent  or  attorney  for  a 
number  of  days  specified  in  the  rule  of  court. ' 
The  opposite  attorney  may  then  on  his  part 
name  a  commissioner  or  commissioners  and 
file  cross-interrogatories  within  a  specified 
time  or  before  the  commission  issues.  At 
the  expiration  of  the  specified  time,  the  com- 
mission is  made  out  and  issued  by  the  clerk 
of  the  court,  directed  to  the  commissioner  or 
commissioners  by  name,  accompanied  by  a 
copy  of  the  interrogatories  on  file,  together 
with  the  names  of  the  witnesses  to  be  ex- 
amined. *  The  commissioner  may  be  an  officer 
or  one  not  an  officer ;  and  the  statute  relating 
to  depositions  de  bene  esse  has  no  application 
in  this  respect.'  As  in  the  case  of  other 
depositions,  the  one  seeking  to  use  a  deposi- 
tion, taken  in  this  method,  must  see  that  a 
notice  is  given  to  the  adverse  party  sufficiently 
definite  and  certain  to  enable  him  to  cross- 
examine,  unless  such  failure  is  waived.*  But 
if  a  party  has  been  served  with  the  notice 
to  file  cross-interrogatories  and  fails  to  do  so, 
no  further  notice  is  necessary.*  A  party  can- 
not except  to  depositions  taken  at  his  own 
instance,  because  he  does  not  produce  proof 
of  notice  to  the  adverse  party.*  When  a 
deposition  is  taken  under  a  dedimus  and  od 
interrogatories    filed,    the    parties    have    no 
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right  to  appear  and  file  other  interrogatories, 
or  propound  oral  questions;  or  even  to  have 
the  assistance  of  counsel.^  But  where  a 
deposition  was  to  be  taken  in  Sk  foreign  country, 
and  there  were  no  rules  of  court  regulating 
the  subject,  it  was  held  that  the  court  in  its 
discretion  might  allow  additional  interroga- 
tories to  be  filed  at  any  time.® 

1,  Rev.  Stat.  U.  S.  sees.  917,918,  where  some  of  the  rules 
regulating  this  subject  are  given.  It  is  held  that  congress 
has  not  conferred  power  on  the  district  and  circuit  courts  to 
make  rules  as  to  the  taking  of  depositions,  Randall  v.  Ven- 
able,  17  Fed.  Rep.  162.  But  see,  Warren  v.  Younger,  18 
Fed.  Rep.  859. 

2,  See  the  rules  of  United  States  court  of  the  jurisdiction. 
See  also  rule  67,  Rules  of  Practice  in  Equity  U.  S.  Courts. 

3,  Jerman  v.  Stewart,  12  Fed.  Rep.  271. 

4,  Knode  v.  Williamson,  17  Wall.  586. 

5,  Merrill  v.  Dawson,  Hempst.  (U.  S.)  563, 

6,  Yeaton  v.  Fry,  5  Cranch  335. 

7,  Neeves  v.  Gregory,  86  Wis.  319.     See  sec.  716    infra. 

8,  Cunningham  v.  Otis,  I  Gall.  (U.  S.)  166. 

S  667.  Meaning  of  the  statutory  words 
'^  common  usage." — The  words  of  the 
statute  **  according  to  common  usage''  refer 
to  the  usage  prevailing  in  the  courts  of  the 
state  in  which  the  federal  court  may  be  sit- 
ting, that  is,  common  usage  in  the. courts 
which  administer  justice  in  the  same  commu- 
nity. They  do  not  refer  to  a  usage  known 
and  recognized  only  at  common  law,  because, 
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when  the  statute  was  adopted,  it  was  the  prac- 
tice to  take  depositions  under  statutes.^  In 
suits  in  equity,  the  language  refers  to  the 
practice  in  the  equity  courts.  *  There  was  a 
construction  of  this  phrase  in  a  case  where  one 
of  the  parties  to  the  suit,  at  the  request  of 
the  commissioner,  wrote  down  the  answers  of 
the  witness.  It  appeared  that  the  other 
party  was  not  present,  and  hence  had  not 
waived  the  objection,  although  it  did  not 
afiBrmatively  appear  that  any  injury  had  been 
sustained.  The  court  held,  however,  that 
the  practice  might  lead  to  grave  abuses, 
since  a  slight  change  of  expression,  not 
noticed  by  the  witness  or  magistrate,  might 
materially  alter  the  sense,  and  that  such  a 
practice  was  not  "according  to  common 
usage."'  Again  it  has,  been  held  that  it  is 
not  "according  to  common  usage,"  in  the 
courts  of  the  United  States,  to  call  upon  a  party 
to  the  action  to  give  testimony  at  the  in- 
stance of  the  adverse  party  before  the  trial, 
even  though  such  a  practice  prevails  in  the 
courts  of  the  state  in  which  the  federal  court 
is  held.  The  principle  that,  in  actions  at  law, 
the  practice,  pleadings  and  procedure  shall 
conform  in  the  federal  courts  as  nearly  as  may 
be  to  those  of  the  courts  of  the  state  is  not 
applicable  in  Ruch  a  case,  since  the  rule  of 
procedure  in  respect  to  taking  testimony  is 
prescribed  by  act  of  congress  and  must 
control.*     The  deposition  is  taken  "according 
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to  common  usage,"  although  the  certificate 
does  not  state  that  the  commissioner  is  dis- 
interested, if  this  is  not  required  in  the  state 
where  the  deposition  is  taken;  and  the  pro- 
visions of  sections  863-865  of  the  federal 
statutes  do  not  apply  to  this  class  of  deposi- 
tions.* Nor  need  the  commissioner  certify 
that  the  deposition  was  reduced  to  writing 
by  the  clerk  in  his  presence.* 

1,  United  States  v.  Cameron,  15  Fed.  Rep.  794. 

2,  Bischofifscheim  v.  Baltzer,  10  Fed.  Rep.  I. 

3,  United  States  v.  Pings,  4  Fed.  Rep.  714;  Dawson  v. 
Poston,  28  Fed.  Rep.  606. 

4,  Ex  parte  Fisk,  113  U.  S.  713. 

5,  Giles  V.  Paxson,  36  Fed.  Rep.  882. 

6,  Giles  V.  Paxson,  36  Fed.  Rep.  882. 

{  668.  Control  over  depositions. — ^Un- 
der the  federal  statutes,  the  ofQcer  taking  a 
deposition  is  not  the  agent  of  the  party  tak^ 
ing  the  deposition.*  He  is  an  officer  of  tht 
courts  and  should  exercise  the  power  of  taking 
the  deposition  according  to  the  commission 
issued  to  him.'  It  is  the  duty  of  the  officer 
to  comply  with  the  statutes  relating  to  the 
return  of  depositions;  and  when  both  parties 
have  examined  witnesses  before  an  officer,  the 
deposition  i%  not  under  the  control  of  the  mov- 
ing party.  If  the  commissioner  withholds 
the  deposition  at  his  request,  the  court  will, 
on  application,  order  its  return,  although  the 
testimony  has  surprised  the  person  at  whose 
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instance  it  was  taken.  The  deposition,  while 
in  the  hands  of  the  commissioner,  is  just  as 
much  beyond  the  control  of  the  parties  as 
after  it  has  been  filed  with  the  court;  and, 
although  a  party  is  not  compelled  to  use  a 
deposition  taken  by  himself,  he  cannot  pre- 
vent its  use  by  the  other  party.*  The  taking 
of  depositions  is  so  far  under  the  control  of 
the  court  that,  if  a  cross-examination  has 
been  closed  in  ignorance  of  facts  material  to 
a  further  cross-examination,  the  court,  upon 
a  proper  showing,  can  make  such  order  as  is 
just.* 

1,  Gilpins  y.  G>nsequay  Peters  C  C  85.     See  sees.  702 
et  seq.  infra, 

2,  Jones  V.  Oregon  Cent.  Ry.  Co.,  3  Sawy.  (U.  S.)  523. 

3,  First  Nat.  Bank  of  Grand   Haven  v.  Forest,  44  Fed. 
Rep.  246.    In  re  Rindskoff,  24  Fed.  Rep.  542. 

4,  The  Normandie,  40  Fed.  Rep.  590. 

2  669.  Several  commissionerB  may 
act — Taking  the  oath. —  Under  the  rules 
of  procedure,  it  not  unfrequently  happens 
that  a  commission  to  take  testimony  is  issued 
to  more  than  one  commissioner.  Under  such 
circumstances,  if  the  terms  of  the  commission 
confer  the  power  upon  any  one  of  the  persons 
named,  he  may  execute  the  commission 
alone,*  but  he  cannot  execute  it  in  connec- 
tion with  a  person,  not  named  in  the  com. 
mission.'  The  commissioners^  however,  do 
not  derive  their  authority  from  the  parties, 
12s 
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but  from  tJie  court;  and  where  the  commis- 
sion is  issued  to  several  jointly,  they  should 
all  join;'  aud  the  deposition  is  not  admissi- 
ble in  such  case  when  all  do  not  not  join,  even 
though  one  of  the  commissioners  refused  to 
act.*  If  the  commissioner  is  one  of  the  offi- 
cers of  a  court  of  the  United  States,  it  is  not 
necessary  that  he  should  take  any  oath.*^  Al- 
though it  should  appear  from  the  certificate  of 
the  commissioner  that  the  general  provisions 
of  the  commission  have  been  complied  with, 
the  retwm  is  prima  fade  evidence  of  the  facts 
therein  stated;'  and  if  it  is  stated  that  the 
commissioner  took  the  oath,  it  will  be  pre- 
sumed that  it  was  properly  administered.''  If 
it  appears  that  the  witness  was  sworn,  it 
will  be  presumed  that  the  proper  form  of 
oath  was  administered.*  Nor  is  it  necessary 
to  have  it  appear  that  there  was  a  sworn  in- 
terpreter, although  the  witness  was  an  alien, 
and  the  deposition  is  in  the  English  lan- 
guage.* 

1,  ITie  Griffin,  4  Blatch.  (U.  S.)  203. 

2,  Willing  V.  Consequa,  Peters  C.  C.  301, 

3,  Gupp  V.  Brown,  4  Dall.   (U.   S.)  410;  Arms^ng  r. 
Brown,  I  Wash.  (U.  S.)  43. 

4,  Munns  v.  Dupont,  3  Wash.  (U.  S.)  41. 

5,  Hoyt.  V.  Haramekin,  14  How.  346. 

6,  Boudereau  v.  Montgomery,  4  Wash,  (U.  S.)  1S6. 

7,  Winter  v.  Siroonton,  3  Cranch  C.  C  104. 

8,  Keene  v.  Meade,  3  Peters  i, 

9,  Gilpins  V.  Consequa,  Peters  C.  C.  88. 
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i  670.  Miscellaneous. — As  in  the  case  of 
depositions  de  dene  esse,  slight  technical  errors 
in  the  names  of  the  witnesses,  in  the  form  of 
the  caption  or  in  the  mode  of  addressing  the 
deposition  on  its  return  to  the  court,  which 
may  be  deemed  mere  matters  of  form,  not 
likely  to  mislead  either  party,  do  not  invali- 
date the  proceeding.*  All  of  the  interroga- 
tories, either  in  form  or  substance,  shotUd  be 
propounded  to  the  witness,  or  the  deposition 
cannot  be  read.'  It  has  been  so  held  even 
where  the  witness  omitted  certain  answers, 
but  stated  in  answer  to  a  general  interroga- 
tory that  he  knew  nothing  further  material 
to  either  party.*  It  is  the  usual  practice  to 
send  with  the  commission  special  interroga- 
tories followed  by  a  general  interrogatory 
calling  for  any  knowledge  the  witness  may 
have,  material  to  the  issue,  as  to  matters  not 
stated  in  the  answer  to  the  special  interrog- 
atories. It  is  not  a  valid  objection  to  the  dep- 
osition that  the  material  or  most  important 
testimony  is  given  in  answer  to  the  general, 
and  not  to  the  special  interrogatories.* 

1,  Keene  v.  Meade,  3  Peters  i;  Kansas  City,  Ft.  S.  &  M. 
Ry.  Co.  V.  Stoner,  51  Fed.  Rep.  649.     See  sec.  687  infra, 

2,  Winthrop  v.  Union  Ins.  Co.,  2  Wash.  (U.  S.)  7;  Gilpins 
V.  Consequa,  3  Wash.  (U.  S.)  184;  Richardson  v.  Golden, 
3  Wash.  (U.  S.)  109. 

3,  Ketland  y.  Bissett,  i  Wash.  (U.  S.)  144. 

4,  Rhoades  v.  Selin,  4  Wash.  (U.  S.)  715. 
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1 671.  Compelling  attendance  and  pro- 
duction of  papers. —  In  the  case  of  deposi- 
tions de  bene  esse,  the  statutes  provide  that 
any  person  may  be  compelled  to  appear  and 
testify  in  the  same  manner  as  in  court.*  The 
commissioner  or  oflBcer  before  whom  the  testi- 
mony is  to  be  taken  maT/  issue  an  attachment 
to  compel  the  attendance  of  a  witness,  but  it 
should  first  appear  that  the  facts  sought  to  be 
proved  are  relevant;  that  the  oflBcer  has  juris- 
diction to  act  in  taking  the  testimony,  and 
that  the  witness  is  one  residing  more  than 
one  hundred  miles  from  the  place  of  trial.*  li 
the  proceeding  is  under  a  dedimus  potestateniy 
the  clerk  of  any  court  of  the  United  States 
for  the  district  or  territory  is  authorized,  on 
the  application  of  either  party  or  of  his  agent, 
after  the  commission  is  issued,  to  issue  a 
subpoena  to  procure  the  attendance  of  the 
witness  required;  and  if  a  witness,  duly  sub- 
poenaed, refuses  or  neglects  to  attend  or  to 
testify  before  the  commissioner,  and  this  is 
proved  to  the  satisfaction  of  the  judge,  the 
judge  of  the  court  whose  clerk  has  issued  the 
subpoena  may  proceed  to  enforce  obedience  to 
the  process,  or  to  punish  the  disobedience.' 
Provision  is  also  made  by  statute  whereby 
either  party  may  apply  to  any  judge  of  a 
United  States  court  within  the  district,  and 
obtain  an  order  from  him  to  the  clerk  of  the 
court  to  issue  a  subpoena  dicces  tecum^  requir- 
ing the  witness  to  bring  with  him  and  pro- 
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duce  to  the  commissioner  any  writings,  books 
or  documents  supposed  to  be  material  to  the 
issue.*  The  statute  also  provides  for  the  en- 
forcement of  obedience  to  such  process,  and 
that  the  commissioner  shall  cause  a  copy  of 
such  document  to  be  made,  if  required.  It  is 
evidently  the  object  of  these  statutes  to  en- 
able a  party  to  procure  by  deposition  any 
evidence  that  might  be  procured  by  the  at- 
tendance of  the  witness  in  open  court.*  Sub- 
poe7ias  for  witnesses  who  are  required  to  at- 
tend a  court  of  the  United  States,  in  any 
district,  may  run  into  any  other  district, 
provided  that,  in  civil  causes,  the  wituesses 
living  out  of  the  district  in  which  the  court 
is  held  do  not  live  at  a  greater  distance  than 
one  hundred  miles  from  the  place  ef  holdlog 
the  same.®  The  distance  is  to  be  determined 
with  reference  to  the  usual  routes  of  travel.'' 
If  the  witness  lives  within  the  stated  .  dis- 
tance, and  fails  to  respond  to  a  subpoena,  an 
attachment  may  issue  to  be  executed  in  the 
other  district.*  Suitors  and  witnesses  are 
entitled  to  claim  the  usual  privilege  of  exemp- 
tion from  the  service  of  process  while  in  at- 
tendance upon  the  taking  of  a  deposition, 
whether  they  reside  within  or  without  the 
state. ' 

ly  Rey.  Stat.  U.  S.  isc  S63. 

3,  Ex  parte  Peck,  3  Blatch,  (U.  S.)  113;  £x parti  Jvidsoik^ 
3  BUtch.  (U.  S.)  14S. 

3,  Rev.  SUt  U.  S.  sec.  868. 
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4,  Rev.  Stat.  U.  S.  sec.  869. 

5,  In  te  Shephard,  3  Fed.  Rep,  12. 

6,  Henry  v.  Ricketts,  i  Cranch  C.  C.  580. 

7,  Ex  parte  Beebes,  2  Wall.  Jr.  (U.  S.)  127. 

8,  United  States  v.  Williams,  4  Cranch  C.  C.  372, 

9,  Atchison  v.  Morris,  1 1  Fed.  Rep.  582,  summon^  in  civil 
actions  served  on  non-resident  witness;  Brooks  v.  Farwell, 
4  Fed.  Rep.  166,  party  attending  suit  in  another  state. 

\  672.    Depositions  in  equity  trials.  — 

Originally  the  federal  courts  on  the  chancery 
side,  following  the  ancient  equity  procedure, 
caused  the  depositions  of  witnesses  to  be 
taken  before  examiners  or  commissioners  ap- 
pointed by  the  court.  The  examination  was 
upon  written  interrogatories  and  cross-inter- 
rogatories prepared  by  the  solicitors  of  the 
parties  or  by  the  court;  and  the  testimony 
was  not  made  public  until  the  time  came, 
under  the  rules  of  practice,  for  its  publica- 
tion or  inspection.^  But,  by  the  modern  prac 
tice,  testimony  in  courts  of  equity  may  be 
taken  orally.  Under  the  practice  now  gener- 
ally adopted,  either  party  may  give  notice  to 
the  other  that  he  desires  the  evidence  to  be 
adduced  in  the  cause  to  be  taken  orally;  and 
thereupon  all  the  witnesses  will  be  examined 
before  an  examiner  of  the  court  or  one  spe- 
cially appointed.  The  examination  takes  place 
in  the  presence  of  the  parties  and  their  coun- 
sel;  and  the  witnesses  are  subject  to  cross- 
examination   and   re-examination   to  be  con* 
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ducted  as  near  as  may  be  as  in  the  common 
law  courts.  The  examiner  is  required  to  note 
all  objections  to  the  testimony,  but  has  no 
power  to  decide  ttpon  the  competency,  materi- 
ality or  relevancy  of  questions.^  Testimony 
in  equity  cases  may  still  be  taken  by  written 
interrogatories  and  cross- interrogatories.'  It 
has  been  held  proper  to  appoint  a  special  ex- 
aminer to  take  testimony  beyond  the  terri- 
torial jurisdiction  of  the  court;  *  but  in  other 
cases  this  application  has  been  denied.*  In 
case  the  testimony  is  taken  in  this  mode,  such 
reasonable  notice  of  the  time  and  place  of  the 
examination  is  given  as  the  examiner  may 
fix  by  order  in  each  case.*  By  the  equity 
rules  in  the  federal  courts,  when  the  testi- 
mony is  to  be  taken  orally,  the  court  may  on 
motion  assign  a  tims  within  which  each  party 
may  take  his  evidence;  and,  unless  a  special 
order  is  made,  three  months  after  the  cause 
is  at  issue  is  the  time  allowed  for  the  taking 
of  testimony.^ 

I,  For  an  exhaustive  treatment  of  the  subject  of  this  sec- 
tion see,  I  Dan.  Chan.  Prac.  ch.  22. 

.    2.  Rule  67  Federal  Rules  of  Practice  in  Equity;  Desty 
Fed.  Proc.  rule  67  p.  11 78. 

3,  See  authorities  last  cited. 

4,  North  Carolina  Ry.  Co.  v.  Drew,  3  Woods  691.  But 
a  court  cannot  grant  a  motion  to  take  testimony  in  a  foreign 
country,  United  States  v.  Parrott,  i  McAll.  (U.  S.)  447. 

5,  Arnold  v.  Chesebrough,  35  Fed.  Rep,  16;  Celluloid 
Manfg.  Co.  v.  Russell,  35  Fed.  Rep.  17. 

6,  Rule  67  Fc Jeral  Rules  of  Practice  in  Equity;  Desty 
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Fed.  Proc.  rule  67  p.  1 180.     Such  notice  is  essential  to  their 
use,  Rhoades  v.  Selin,  4  Wash.  (U.  S.)  715. 

7,  Desty  Fed.  Proc.  rule  67  p.  1180,  and  rule  69  p.  1 183. 

i  673.  Depositions  under  state  statutes 
—  General  mode  of  taking. —  No  attempt 
will  be  made  in  this  work  to  state  in   detail 
the  rules  which  govern  the  taking  of  deposi- 
tions under  the  statutes  of  the  various  states. 
These  statutes  are  so  widely  different  that  it 
will  only  be  practicable  to  mention  some  of 
the    general    rules   which  are    applicable,  in 
many  jurisdictions,  and  to  further  illustrate, 
by  decisions  from  the  state  courts,  the  sub- 
jects  already  discussed    under  the    head  of 
depositions  in  federal  courts.*     The  practice 
quite    generally    prevails    in    the    different 
states  of  taking  depositions  of  witnesses  who 
are  outside  the  state  upon    a  commission,  is- 
sued in  a  manner  somewhat  similiar  to  that  pro- 
vided in  the  federal  statutes  and  rules  of  court. 
The   other    mode   of    taking   depositions    on 
simple    notice    before   officers  designated  by 
statutes,   in  analogy  to  the  mode  of  taking 
depositions  de  bene  esse  in  the  federal  courts, 
is  also  practiced  in  many  states.     This  is  the 
more  common  procedure  where  witnesses  are 
within  the  state.     In   some  states,  however, 
commissions  also  issue  for  taking    testimony 
within  the  state.     It  is  also  true  that,  by  the 
practice  of   some    jurisdictions,    depositions 
are  taken  both  outside  the  state    and  within 
the  state  on  simple  notice.     This  notice  is  most 
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frequently  given  by  the  attorneys  or  parties, 
but,  according  to  other  statutes,  it  must  be 
given  by  the  officer  before  whom  the  testi- 
mony is  to  be  taken.  The  notice  should  give 
to  the  adverse  party  the  requisite  notice 
and  the  opportunity  to  appear  and  to  examine 
the  witness.  Ordinarily  by  these  provisions, 
depositions  are  to  be  taken  after  the  com- 
mencement of  the  suit,  or  after  the  joining 
of  issue,  but  frequently  statutes,  under  speci- 
fied conditions,  allow  them  to  be  taken  before 
suit  has  been  commenced,  or  even  allow  them 
to  be  used  upon  a  motion  in  the  suit. 

I,  For  the  practice  in  each  state  the  statutes  of  the  jur- 
isdiction must  be  consulted. 

i  674.  Same,  continued.  —  In  some  of 
the  states,  parties  are  not  at  liberty  to  take 
depositions  de  bene  esse  on  mere  notice,  ac- 
cording to  the  usual  mode.  They  are  required, 
if  the  deposition  is  taken  within  the  state, 
to  file  with  the  court  an  application  or  peti- 
tion, setting  forth  the  circumstances  and 
showing  that  an  order  is  necessary,  stating  the 
names  and  residences  of  the  witnesses  whose 
testimony  is  desired  and  such  other  facts  as 
are  prescribed  in  the  statute.  Thereupon  the 
judge  is  required  to  grant  an  order  for  the 
examination  of  the  witnesses,  if  an  action  is 
pending,  and,  under  some  circumstances,  even 
though  an  action  is  not  pending.  The  order 
requires    the  witnesses    to   appear  before    a 
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referee  or  other  person  named  therein  at  a 
given  time  and  place.  It  also  fixes  Ihe  time 
of  service  upon  the  attorney  of  the  adverse 
party  of  a  copy  thereof,  as  well  as  of  the  affi- 
davit on  which  it  is  granted.  In  other  juris- 
dictions, no  judicial  order  is  required,  but  an 
affidavit  must  be  served  with  a  notice  show- 
ing that  the  case  is  within  the  statute,  and 
that  a  cause  for  taking  the  deposition  exists. 
Obviously  irregularities  as  to  notice  or  other 
steps  in  these  proceedings  may  be  waived  as 
in  the  case  of  other  depositions.  The  stat- 
utes of  the  jurisdiction  should  be  consulted, 
as  compliance  with  their  provisions  is  always 
essential  to  the  use  of  depositions  taken  under 
them. 

i  676.  Statutes  to  be  complied  with. — 

Since  the  statutes  regulating  the  taking  of 
depositions  are  in  derogation  of  common  law, 
they  must  be  substantially  complied  vrith^  and 
some  of  the  decisions  hold  that  there  must 
be  a  strict  compliance  with  the  provisions  of 
the  statute.^  For  example,  the  notice  must 
be  given  as  required  by  the  statute.*  If  the 
statute  requires  a  written  notice,  it  must  be 
given,'  although  a  verbal  notice  is  sufficient 
in  the  absence  of  such  statute.*  The  power 
of  appointing  a  commissioner  in  another  state 
is  purely  statutory;  and,  unless  the  parties 
consent,  an  appointment  is  unauthorized,  un- 
less provided  for  by  statute.*  In  like  man- 
ner, if  the  statute  provides  that  a  return  of 
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a  deposition  shall  be  made  in  a  prescribed 
manner,  the  statute  must  be  complied  with.* 

1,  Corgan  v.  Anderson,  30  III.  95;  Fanners'  Bank  v. 
Hathaway,  36  Vt.  539;  Graham  v.  Whitely,  26  N.  J.  L.  254; 
Thompson  v.  Clay,  60  Mich.  627;  Dawson  v.  Dawson,  26 
Neb.  716,  a  certificate  must  show  that  the  taking  ofthedep> 
osition  was  commenced  on  day  named  in  notice. 

2,  McEwen  v.  Morgan,  i  Stew.  (Ala.)  190;  Carter  v.  Mc- 
Daniel,  21  N.  H.  231;  Kingsbury  v.  Smith,  13  N,  H.  109, 
the  time  and  place,  magistrate  and  names  of  parties  should 
be  given;  Davis  v.  Davis,  48  Vt.  502,  deposition  held  bad 
because  the  name  of  the  magistrate  was  omitted;  Robertson 
V.  Campbell,  i  Overt.  (Tenn.)  172,  where  the  name  of  the 
witness  was  omitted. 

3,  Denning  v.  Foster,  42  N.  H.  165.  The  rule  is  also  il- 
lustrated in  many  of  the  cases  cited  below. 

4,  Ormsby  v.  Granby,  48  Vt.  44;  Melton  v.  Rowland,  11 
Ala.  732. 

5,  Baber  v.  Rickart,  52  Ind.  594;  In  re  Attorney,  83 
N.  Y.  164. 

6,  Scott  v.  Horn,  9  Pa.  St.  407. 

S  676.  How  compliance  with  the  stat- 
ute is  to  appear.  —  In  numerous  cases,  it 
has  been  held  that  compliance  with  the  terms 
of  the  statute  must  appear  upon  the  face  of 
the  deposition  in  order  to  entitle  it  to  admis- 
sion.^ There  is  another  class  of  decisions, 
however,  in  which  it  is  held  that  the  proceed- 
ings of  the  commissioner  or  other  officer 
taking  the.  deposition  may  he  presumed  to  be 
regular,  unless  the  contrary  appears.*  Ac- 
cording to  this  view,  it  is  not  necessary  that 
a  commissioner  should,  in  his  certificate,  neg- 
ative the  existence  of  those  facts  which  would 
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*  render  him  incompetent  to  take  the  deposi- 
tion, such  as  the  fact  that  he  had  an  interest 
in  the  event  of  the  suit,'  or  that  he  was  of  kin 
to  either  party  in  thesuit>  So  it  has  been 
held  unnecessary  to  certify  that  the  deposi- 
tion was  reduced  to  writing  by  the  commis- 
sioner or  some  other  disinterested  person;'  or 
that  the  commissioner  had  taken  the  oath, 
when  an  oath  was  required  by  statute;*  or 
to  set  forth  the  form  of  the  oath  which  had 
been  administered,  or  that  neither  party  was 
present  at  the  execution  of  a  commission, 
where  the  statute  provides  that  a  single 
party  shall  not  be  present.^ 

1,  Die  V.  Bailey,  2  Cal.  383;  Williams  v.  Chadbourne,  6 
Cal.  559;  Collins  V.  Elliott,  i  Harr.  &  J.  (Md.)  i;  Williams 
V.  Banks,  5  Md.  198;  Bascom  v.  Bascom,  Wright  (Ohio) 
632.  See  also,  Collins  v.  Lowry,  2  Wash.  (Va.)  75;  Ren- 
nick  V.  Willoughby,  2  A.  K.  Marsh.  (Ky.)  22. 

2,  Horton  v.  Arnold,  18  Wis.  212;  Halleran  v.  Field,  23 
Wend.  38. 

3,  Stewart  v,  Townsend,  41  Fed.  Rep.  121;  Moore  v. 
Booker,  4  N.  Dak.  543. 

4,  Gregg  V.  Mallett,  1 1 1  N.  C  74;  Moore  v.  Booker,  4 
N.  Dak.  543. 

5,  Winton  v.  Little,  94  Pa.  St.  64;  Bulwinkle  v.  Cramer, 
30  S.  C.  153;  Horton  v.  Arnold,  18  Wis.  212. 

6,  Halleran  v.  Field,  23  Wend.  38. 

7,  Cross  V.  Barnett,  61  Wis.  650;  Turner  v.  Hardin,  80 
Iowa  691;  Ford  v.  Cheever,  (Mich.)  63  N.  W.  Rep.  975. 

S  677.  Same,  continued. — The  principle 
under  discussion  is  well  illustrated  in  a  New 
York  case  where  it  was  objected  that  the  cer- 
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tificate  of  the  officer  did  not  state  that  the 
oath  was  publicly  administered.  Said  Justice 
Cowen:  "  If  that  be  not  made  by  the  statute 
an  essential  part  of  the  certificate,  then  we 
ought  to  intend  that  it  was  administered 
publicly.  These  commissioners  are,  for  the 
purpose  of  taking  testimony  under  the  stat- 
ute, officers  of  the  law,  officers,  it  is  true, 
with  limited  powers,  like  the  inferior  magis- 
trate holding  his  coiu*t,  but  in  favor  of  whom, 
when  he  returns  that  he  administered  a  cer- 
tain oath,  required  by  statute,  we  intend  that 
he  administered  it  publicly,  and  even  in 
proper  form,  unless  he  gave  particulars  or 
stated  something  from  which  it  appears  affirm- 
atively that  he  departed  from  the  statute. 
The  common  form  of  a  jurat  shows  this.  An 
officer  certifies  that  the  deponent  was  sworn 
before  him  on  such  a  day;  we  intend  that  he 
was  sworn  in  due  form.  It  cannot,  in  the 
nature  of  things,  be  necessary  for  the  com- 
missioners to  say  that  the  witness  was  sworn 
in  public,  more  than  that  he  was  sworn  on 
the  gospels,  or  that  these  were  tendered  to 
him,  and  he  preferred  some  other  form.  On 
the  whole  as  the  statute  has  not  required  the 
commissioners  to  return  expressly  whether 
the  oath  was  in  public  or  private,  we  think 
that  the  return  may  be  easily  sustained  by 
the  doctrine  of  intendment. " '  But  if  the 
commissioner,  instead  of  certifying  that  the 
witnesses  were  duly   sworn,    sets    forth  the 

124 
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form  of  the  oath  administered,  no  other  pre- 
sumption arises;  and,  if  a  auhata^ntial  defect 
thus  affirmatively  appears  in  this  or  in  other 
respects,  the  deposition  should  be  excluded,^ 
The  certificate  of  a  commissioner  that  he  had 
the  authority  to  administer  oaths  is  sufficient 
prima  fade  evidence  of  that  fact.' 

1,  Halleran  v.  Field,  23  Wend.  38. 

2,  Telegraph  Co.  v.  Collins,  45  Kan.  88 j  Cross  v.  Bar- 
nett,  61  Wis.  650;  Lund  v.  Dawes,  41  Vt.  370;  Call  v.  Per- 
kins, 68  Me.  158;  Elliot  v.  Hayman,  2  Cranch  C.  C.  678; 
Home  V.  Haverhill,  1 13  Mass.  344. 

3,  McNeal  v.  Braun,  53  N.  J.  L.  617;  Moore  v.  Willard, 
30  S.  C.  615. 

1 678.  Notice  of  taking— Time.— There 

is  little  uniformity  in  the  statutes  of  the  dif- 
ferent states  respecting  the  notice  of  the 
taking  of  depositions.  In  some  instances, 
statutes  provide  that  a  reasonable  notice  must 
be  given.  More  frequently  they  prescribe  the 
length  of  time  of  the  required  notice  which  is 
often  made  to  depend  upon  the  distance  of  the 
witnesses  from  the  place  of  trial.  It  is  a 
principle,  very  generally  recognized,  that  a 
party  has  a  right  to  have  such  notice  that  he 
may  have  an  opportunity^  according  to  the 
nature  of  the  proceeding,  either  to  fie  cross^ 
interrogatories  or  to  orally  cross-examine  the 
witnesses  whose  depositions  are  to  be  taken; 
and  reasonable  opportunity  must  be  afforded 
him  to  exercise  this  right.*  The  full  time 
prescribed   by   the  statute  must  be  allowed: 
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and  the  general  rule  of  computation  is  that 
the  first  day  is  to  be  excluded  and  the  last 
included.'  So,  the  deposition  cannot  be  t^en 
later  than  the  prescribed  time,  without  notice 
to  that  effect.'  The  taking  of  depositions  is 
so  far  under  the  control  of  the  court  that, 
even  though  the  exact  statutory  nptice  is 
given,  the  court  may  by  order  grant  indulgence  to 
the  party  on  whom  the  notice  is  served,  if 
the  circumstances  are  such  that  he  cannot  act 
upon  the  notice.*  Where  the  statute  does  not 
in  terms  make  the  length  of  time  of  the  no- 
tice dependent  upon  the  number  of  miles  or 
fix  a  different  time,  the  court  will  inquire 
whether  the  adverse  party  could,  by  using 
the  ordinary  modes  of  travel,  be  present  and 
procure  the  attendance  of  his  counsel;  and, 
in  determining  this  question,  the  court  will 
take  notice  of  the  usual  routes  of  travels  So 
in  determining  this  question  and  also  the  one 
whether  the  notice  is  reasonable,  the  circum- 
stances of  the  particular  case  must  be  con- 
sidered. •  In  a  recent  case  in  Connecticut  be- 
tween subjects  of  the  Chinese  Empire,  under 
a  statute  requiring  "reasonable  notice,"  a 
notice  was  served  on  the  sixteenth  day  of  March 
to  take  depositions  in  Shanghai  on  the  seven- 
teenth of  May  following ;  the  notice  was  held 
insufficient.  In  determining  whether  the  no- 
tice was  reasonable,  the  court  held  that,  al- 
though there  was  a  sufficient  number  of  days 
for  taking  the  journey,  this   was  only  one  of 


i678  DSPOsiTioNS  1480 

many  oonsiderations  which  might  properly  be 
taken  into  account ;  that  it  was  proper,  among 
other  things,  to  take  into  consideration  the 
fact  that  the  claim  was  a  large  one  growing 
out  of  remote  transactions,  and  that  it  might 
be  difficult  to  find  an  attorney  who  could  con- 
duct the  cross-examination.  It  was  also  held 
that  the  question  of  reasonable  notice  is  so  al- 
lied to  the  rules  respecting  the  admission  and 
rejection  of  testimony  that  it  can  be  reviewed 
in  a  court  of  error,  ^ 

1,  Blair  V.  BankofTenn.,  ii  Humph.  rTenn.)  84;  Stille 
v.  LaytOD,  2  Har.  (Del.)  149;  Hartley  v.  Cnidester,  36  Kui. 

363- 

2,  Gooday  v.  Corlies,  i  Strob.  (S.  C.)  199;  Arnold  v.  Nye, 
23  Mich.  206;  Masters  v.  Warren,  27  Conn.  293;  Fant  v. 
Miller,  17  Gratt.  (Va.)  187;  Collins  v.  Richart,  14  Bush 
(Ky.)62T. 

3,  Dawson  v.  Dawson,  26  Neb.  716;  Peterson  v.  Albach, 
51  Kan.  150;  Bennett  v.  Bennett,  37  W.  Va.  396.  See  also^ 
Mixv.  Baldwin,  156  111.  313. 

4,  Toulman  v.  Swain,  47  Mich.  82. 

5,  Hipes  V.  Cochran,  13  Ind.  175;  Carlisle  ▼.  Tuttle,  30 
Ala.  613;  Manning  V.  Gasharie,  27  Ind.  399. 

6,  Attwood  V.  Fricot,  17  Cal.  37;  76  Am.  Dec  567; 
Harris  v.  Brown,  63  Me.  51;  Green  v.  Tallyj39  S.  C.  338; 
Trevelyan  v.  Lofft,  83  Va.  141 ;  Stephens  v.  Thompson,  28 

Vt.  77. 

7,  Sing  Cheong  Co.  v.  Yung  Wing,  59  Conn.  535,  See 
sees.  656,  657  supra, 

i  679.  Same — Names  of  witnesses,  offi- 
cer, etc. —  The  notice  is  often  required  by  the 
statute  to  state  the  place  of  taking  the  depo- 
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sition,  the  names  of  the  witnesses  and  the 
name  of  the  person  or  officer  before  whom  the 
deposition  is  to  be  taken,  and  in  such  case, 
these  requirements  of  the  atatiUe  must  be  com- 
plied  yyith,^  Such  provisions  are  inserted  in 
the  statute  in  order  that  the  adverse  party 
may  determine  whether  he  will  attend  the 
taking  of  the  deposition,  and,  if  he  so  de- 
termines, that  he  may  have  such  information 
as  will  enable  him  to  attend  and  prepare  for 
the  cross-examination.*  Under  other  statutes 
or  rules  of  procedure,  the  names  of  the  wit- 
nesses or  of  the  officer  need  not  be  stated.  Even 
where  the  statute  prescribes  these  requisites, 
and  requires  that  the  time  and  place  of  tak- 
ing the  deposition  and  the  names  of  the  wit- 
nesses shall  be  stated,  slight  mistakes^  not 
likely  to  mislead  the  other  party,  do  not 
vitiate  the  notice.'  If  the  statute  provides 
that  the  notice  shall  be  a  due  notice  or  such 
as  is  reasonable,  much  will  be  left  to  the 
discretion  of  the  court,  but  one  which  requires 
exertions  much  beyond  the  usual  mode  of 
traveling  is  not  a  compliance  with  the  statute.* 
It  is  a  common  practice  for  the  notice  to  state 
that  the  deposition  will  be  taken  at  a  time 
and  place  stated  and  continued  from  time  to 
time  until  completed.  In  such  case,  the 
hearing  may  be  adjourned  from  time  to  time 
until  the  deposition  is  finished.*^  When  the 
notice  is  indefinite  as  to  the  day  on  which  the 
deposition    is    to   be   taken,    or  mentions  a 


^680  DEPOSITIONS  1482 

number  of  different  days  in  sucL  manner  that 
the  adverse  party  is  not  specifically  notified 
of  the  time,  it  is  insufficient.® 

1,  Minot  V.  Bridgewater,  15  Mass.  492;  Pilmer  v.  Bank,  16 
Iowa  321.  But  if  the  notice  states  that  the  names  of  the 
witnesses  are  not  known,  they  may  still  be  examined  under 
the  notice,  if  properly  identified,  Hemenway  v.  Knudson,  73 
Hun  227;  Wade  Notice  sec.  1227. 

2,  Minot  V.  Bridgewater,  15  Mass.  492. 

3,  Rand  v.  Dodge,  17  N.  H.  343,  mistake  as  to  day  of 
week  held  immaterial  where  rest  ot  the  date  was  correct. 
Slight  mistake  in  name  of  commissioner  is  not  lata).  Friend 
V.  Thompson,  Wright  (Ohio)  636;  County  of  Green  v. 
Bledsoe,  12  111.  267;  iCellum  v.  Smith,  39  Pa.  St.  241.  Error 
as  to  name  of  the  court,  being  well  known  to  counsel,  is  not 
fatal,  Matthews  v.  Dare,  20  Md,  248.  Pape  v.  Wrigh*,  116 
Ind.  502,  where  the  full  name  of  the  witness  was  not  given, 
the  notice  being  served  without  objection  then  made. 

4,  Harris  v.  Brown,  63  Me.  51;  Shropshire  v.  Dickinson, 
2  A.  K.  Marsh.  (Ky.)  20;  Water's  Heirs  v.  Harrison,  4 
Bibb  (Ky.)  87;  Kincaid  v.  Kincaid,  i  J.  J.  Marsh.  (Ky.)  100. 
Five  days'  notice,  where  the  distance  was  eighty-three  miles, 
was  held  prima  facie  reasonable.  Dean  v.  Tygert,  i  A.  K. 
Marsh.  (Ky.)  172.  One  day's  notice,  where  the  distance  was 
two  miles,  held  reasonable,  M'Ginley  v.  M'Laughlin,  2  B. 
Mo".  (Ky.)  302.  Ten  days'  notice,  where  the  distance  was  one 
hundred  and  sixty-six  miles,  was  held  good,  Harris  v.  Brown, 
63  Me.  51. 

5,  Kelley  v.  Martin,  53  Kan.  380;  Weeks  Dep.  288.     See 
also,  sec.  715  infra, 

6,  Reardon  v.  Farrington,  7  Ark.  364;  Caldwell  v.  Mc- 
Vicar,  9  Ark.  418;  Jordan  v.  Hazard,  10  Ala.  225. 

?  680.  Notice — On  whom  served. — The 

statutes  often  prescribe  that  service  of  the 
notice  may  be  made  either  upon  the  party  or 
his  attorney.     When  Bervice  upon  parties  is 
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relied  on,  the  service  should  be  upon  aU  ad- 
verse parties,  for  the  deposition  cannot  be 
used  against  those  not  notified  of  the  takings  ^ 
But  it  has  been  held  that,  if  the  action  is 
against  co-partners^  service  of  the  notice  on 
one  partner  is  sufficient.*  Where  notice  is 
served  upon  the  attorney^  it  should  be  upon 
the  attorney  of  record,  or  at  least  upon  one 
who  has  acted  as  attorney  in  the  cause; '  and 
where  an  attorney  has  withdrawn  from  a  case 
and  is  no  longer  attorney  of  record,  service 
on  him  is  clearly  bad.^  So  it  has  been  held 
that  service  of  a  notice  on  a  station  agent  of 
a  railway  company  who  had  no  authority  in 
the  matter  in  question  is  not  a  legal  or  suffi- 
cient notice.' 

1,  Clap  ▼.  Lockwoody  Kirby  (Conn.)  lOO;  McConnell  ▼. 
Stettinius,  2  Gilm.  (111.)  707.  But  see,  Spaulding  y.  Lud- 
low Woolen  Mill,  36  Vl.  150;  Ellis  v.  Lull,  45  N.  H.  419. 
Statutes  requiring  service  on  the  party  must  be  complied 
with,  Brown  v.  Ford,  52  Me.  479.  The  same  is  true,  if  the 
statute  requires  service  on  the  attorney,  Griffith  v.  Gruner, 
47  CaL  644.  Service  on  the  husband,  even  if  he  appears, 
does  not  bind  the  wife  who  is  a  party  and  not  served  with 
notice,  Danforth  v.  Bangor,  85  Me.  423. 

2,  Cox  V.  Cox,  2  Port.  (Ala.)  533. 

3,  Brown  v.  Ford,  52  Me.  479.  But  information  that  an 
attorney  had  withdrawn  from  the  action  does  not  invalidate 
a  notice  served  while  such  person  remains  attorney  of  record, 
Hcmn  V.  Libbey,  36  Me.  350.  Service  on  attorneys,  not  of 
record,  but  who  had  appeared  and  conducted  the  case  is 
good.  King  v.  Ritchie,  18  Wis.  554. 

4,  King  V.  Ritchie,  18  Wis.  554. 

5,  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sage,  49  Kan.  52■^ 
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^681    Same  — Place  of   taking.— The 

notice  should  so  state  or  describe  the  place 
of  taking  the  deposition  that  the  adverse 
party  or  his  attorney  can,  by  the  use  of 
reasonable  diligence,  attend  and  be  present 
at  the  examination.^  While  slight  errors  in 
the  name  of  the  place,  or  in  failing  to  ac 
curately  describe  the  place  are  not  grounds 
for  ^suppressing  the  deposition,*  yet  if  the 
errors  or  omissions  are  so  serious  that  the 
place  cannot  be  identified  or  that  the 
other  party  is  misled,  the  deposition  should 
not  be  received.'  But  a  notice  that  several 
depositions  will  be  taken  at  the  same  time  at 
different  places,  so  far  apart  that  the  party 
or  attorney  cannot  be  present  at  both,  is  bad,* 
although  it  has  been  held  in  such  cases  that 
the  party  may  elect  which  examination  he 
will  attend,  and  have  the  other  deposition 
suppressed.* 

1,  Crozier  v.  Gano,  i  Bibb  (Ky.)  257;  Harris  v.  Hill,  7 
Ark.  452;  46  Ara.  Dec.  295;  McClintock  v.  Crick,  4  Iowa 

453- 

2,  Owens  V.  Kinsey,  6  Jones  (N.  C.)  38;  Gibson  v.  Gib- 
son, 20  Pa.  St.  9;  Taylor  V.  Shemwell,  4  B.  Mon.  (Ky.)  575; 
Ridge's  Orphans  v.  Lewis,  i  Tayl.  (N.  C)  536;  Moore  v. 
Booker,  4  N.  Dak.  543;  Vawter  v.  Hultz,  1 12  Ma  633. 

3,  Alston  V.  Taylor,  i  Hayw.  (N.  C)  381. 

4,  Water's  Heirs  v.  Harrison,  4  Bibb  (Ky.)  87. 

5,  Wytheville  Ins.  &  B.  Co.  v.  Teigers,  90  Va.  277;  Fant 
V.  Miller,  17  Gratt.  (Va.)  187;  Evans  v.  Rothschild,  54 
Kan.  747*    But  see,  Nolan  v.  Joiins,  126  Mo.  159. 
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2  682.  Mode  of  taking — Beducing  to 
ixnriting. — Depositions  should  be  reduced  to 
writing  by  the  commissioner  or  magistrate, 
or  by  some  person  acting  for  him  and  in    his 
presence.^     Unless  the  irregularity  is  waived, 
a  deposition   should  not  be  received   which 
has  been  reduced  to  writing  in  the  absence  of 
the  commissioner  or  magistrate,  although   the 
witness  appears   before  him  and   subscribes 
and  swears  to  it.'     It  should  be  the  object  in 
taking  the  depositions  of  witnesses  to  obtain 
their  answers  to  the  questions  propounded, 
uninfluenced  by  suggestions  from  parties  or 
attorneys.     That  end   is  far  better   attained 
by  having  the  entire  proceeding  conducted  in 
the  presence  of  the  officer  than  by  any    prac- 
tice which  permits  the  statements  of  the    wit- 
ness  to    be  prepared  in  advance.^    The  an- 
swers of  the  witness  may  be  reduced  to  writ- 
ing by  himself  in  the  presence  of  the  commis- 
sioner or  magistrate,*  but  this  cannot  be  done 
by   a  party   to  the  suit  or  by  his  attorney, 
unless  the  objection  is    waived.*     In  modern 
practice,  depositions  are  quite  generally  taken 
in  the.  presence  of  the  commissioner  or  other 
officer    by  a  stenographer^  and  afterwards  re- 
duced  to   long   hand.     In   such  cases,    it   is 
generally  stipulated  that  this  course  may  be 
taken,    and  the    signature  of   the  witness  is 
waived.     In  the  absence  of  any  stipulation 
or  waiver,  it  is  not  a  compliance  with    stat- 
utes or  rules  requiring  the  deposition   to  be 
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reduced  to  writing  by  the  commissioner  or 
by  the  witness  to  have  the  writing  done  by  a 
third  person/  But  the  fact  that  the  deposi- 
tion is  in  typewriting  raises  no  presumption 
that  it  was  not  reduced  to  writing  by  the 
proper  oflBcer; '  and,  if  officially  signed  by 
the  notary  and  the  witness,  it  cannot  be  ob- 
jected to  on  that  ground.*  From  the  discus- 
sion in  another  section,  it  is  evident  that  an 
irregularity  in  the  mode  of  taking  down  or 
reducing  the  deposition  to  writing  is  one 
which  the  court  would  readily  infer  to  have 
been  waived  hf  the  other  party,  if  present, 
or  if  timely  objection  be  not  made.' 

1,  Tuthill  Springs  G).  v.  Smith,  90  Iowa  331, 

2,  Foster  v.  Fosier,  20  N.  H.  208;  McEntire  v.  Hender- 
son, I  Pa,  St.  402;  Grayson  v.  Bannon,-  8  Watts  (Pa.)  524. 

3,  Fant  V.  Miller,  17  Gratt.  (Va.)  187;  Logan  v.  Steele, 
3  Bibb  (Ky  )  230,  where  it  is  held  that  the  fact  that  the  dep- 
osition has  been  reduced  to  writing  elsewhere  is  waived, 
if  known  to  the  other  party  and  not  objected  to;  it  is  also 
waived  by  cross-examining  the  witness. 

4,  Carlyle  v.  Plumer,  ii  Wis.  96. 

5,  Snvder  v.  Snyder,  50  Ind.  492;  Hurst  ▼.  Larpin,  21 
Iowa  484;  Steele  v.  Dart,  6  Ala.  798. 

6,  East  Tenn.  Ry.  Co.  v.  Arnold,  89  Tenn.  107.  See  also^ 
Stoddard  v.  Hill,  38  S.  C.  385. 

7,  Behrensmeyer  v.  Keitz,  135  111.  591, 

8,  Stoddard  v.  Hill,  38  S.  C.  385. 

9,  See  sees.  687  et  seq,  in/ra. 

?  683.  Interpreters. —  It  is  common  prac- 
tice for  the  officers  taking  the  deposition   to 
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make  use  of  an  interpreter  when  the  witness 
does  not  understand  the  language.  But  this  is 
not  necessary  where  the  commissioner  himself 
understands  the  language  of  the  witness.  *  If 
the  record  shows  that  an  interpreter  acted,  it 
should  also  appear  that  he  was  duly  sworn  as 
interpreter.*  If  it  appears  that  the  inter- 
preter acted  unfairly,"  or  that  his  services 
were  dispensed  with  in  such  manner  that  the 
testimony  could  not  be  properly  or  fairly 
taken,  the  deposition  may  be  suppressed.^ 
The  testimony  may  be  reduced  to  writing  in 
the  language  in  which  it  is  given  and  inter- 
preted at  the  trial/ 

1,  Scheineor  v.  Russell,  83  Tex.  83. 

2,  Amory  v.  Fellowes,  5  Mass.  219. 

3,  Euberweg  v.  La  Compagnie  Generale  Transatlantique, 
35  Fed.  Rep.  530. 

4,  Schiaffino  v.  The  Jacob  Brandow,  33  Fed.  Rep.  160. 

5,  Cavasos  v.  Gonzales,  33  Tex.  133;  Kuhtman  v.  Brown, 
4  Rich.  L.  (S.  C.)  479. 

i  684.  Persons  competent  to  take  depo- 
sitions.—  "In  the  absence  of  statutory  pro- 
visions, anyone  may  act  who  has  attained 
the  age  of  citizenship,  who  is  of  sound  mind, 
not  disqualified  by  crime,  and  who  stands 
indifferent  between  the  parties  in  the  cause 
in  which  the  testimony  is  required.  He  must 
bear  such  relation  to  the  parties  as  will 
secure  his  impartiality  in  the  execution  of 
the  commission.     He,  in  other  words,  should 
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not,  directly  or  indirectly,  bear  to  either 
party  such  relation  as  would  authorize  a  pre- 
sumption of  a  bias  in  the  execution  of  the 
trust  in  favor  of  or  against  either  party.  In 
the  absence  of  all  prescription  of  fitness  or 
qualification,  it  is  necessary  to  the  ends  of 
justice,  and  required  by  the  character  of  the 
trust  devolved  upon  him. "  ^  In  determining 
the  competency  of  the  commissioner  or  oflBcer, 
it  is  obvious  that  the  language  of  the  stalute 
or  rule  of  court  of  the  jurisdiction  must  also 
be  taken  into  consideration.^  The  person 
designated  as  commissioner  need  not  be  an 
official^^  but  statutes  sometimes  provide  that 
the  persons  taking  depositions  shall  be  a 
judge  of  court,  a  notary,  justice,  commis- 
sioner or  other  oflBcer.  There  is  a  general 
concurrence  in  the  view  that  the  one  who 
takes  a  deposition  should  entertain  no  such 
relation  to  the  parties  or  the  cause  as  to  be 
under  any  temptation  to  act  unfairly.  He 
should  be  so  free  from  bias  that,  in  the  per- 
formance of  his  duties,  there  will  be  no  other 
motive  than  to  elicit  the  exact  truth  from  the 
witness,  and  to  reduce  the  statements  to  writ- 
ing in  an  absolutely  impartial  manner.  The 
principal  difference  to  be  found  in  the  cases 
where  the  subject  has  been  discussed  is  that, 
in  one  class  of  decisions,  the  courts  have  sup- 
pressed depositions  taken  before  those  related 
to  the  party  or  in  any  way  interested  in  the 
result,    while  in  the  other  class,  the  courts 
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have  not  inferred  that  any  injury  had  been 
caused  from  the  mere  proof  of  such  relation- 
ship or  interest,  and  have  refused  to  suppress 
the  depositions.  The  person  authorized  by 
the  commission  is  the  one  who  must  act.  He 
has  no  right  to  delegate  hia  authority.^ 

1,  Weeks  Dep.  sec.  284;  Lord  Movston  v.  Spencer, 
6  Beav.  135;  Fricker  v.  Moore,  Bunb.  289;  Selwyn's 
Case,  2  Dick.  563;  Newton  v.  Foot,  2  Dick.  793,  where 
depositions  were  suppressed  because  the  clerk  of  a  solicitor 
in  the  cause  had  been  employed  as  clerk  to  the  oommis* 
sioner. 

2,  A  deposition  taken  before  a  brother-in-law  of  one  of 
the  parties  was  held  inadmissible  in  Bryant  v.  Ingraham,  16 
Ala.  116.  The  same  is  true  of  a  deposition  taken  before  an 
nnde.  Bean  v.  Quimby,  ^  N.  H.  94;  or  before  an  agent  or 
attorney  of  the  party  in  the  same  action,  Whicher  t.  Whicher, 
II  N.  H.  348;  Williams  v.  Rawlins,  33  Ga.  117;  or  before  a 
remote  relative.  Call  v.  Pike,  66  Me.  350;  or  before  a 
magistrate  who  was  a  law  partner  of  one  of  the  parties,  Dodd 
V.  Northrop,  37  Conn.  216.  The  rule  is  the  same  where 
the- officer  was  surety  for  the  costs  of  the  party  offering  the 
deposition,  Floyd  v.  Rice,  28  Tex.  341.  When  the  deposi- 
tion was  before  a  justice,  a  son-in-law  of  a  ^rty  to  the 
action,  it  was  held  that  he  was  not  interested  in  the  event 
of  the  action,  no  fraud  or  unfairness  being  shown,  Chandler 
▼.  Brainard,  14  Pick.  285.  See  also,  Wood  v.  Cole,  13  Pick. 
279.  So  a  deposition  was  admitted,  although  the  magistrate 
had  his  office  with  the  attorney  representing  a  party.  Singer 
Manfg.  Co,  v.  McAllister  Bros.,  22  Neb.  359.  See  also, 
M*Dowell  V.  Van  Deusen,  12  Johns.  356;  Bellows  v.  Pear- 
soDy  19  Johns.  172. 

3,  Semmens  v.  Walters,  55  Wis.  675. 

4,  Maryland  Ins.  Co.  v.  Bossiere,  9  Gill  &  J.  (Md.)  121. 

3  686.  Comity  between  states. — Where 
a  commissioner  is  appointed  by  the  governor 

126 
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of  one  state  to  take  depositions  in  another 
state,  he  is  an  officer  only  of  the  state  under 
whose  authority  he  is  appointed,  and  is  al- 
lowed by  the  comity  and  the  legislation  of  the 
other  state  to  exercise  his  powers  there.*  The 
courts  of  the  state  in  which  the  commissioner 
acts  will  lend  their  aid  to  compel  the  attend- 
ance of  a  witness;  and  in  resisting  an  order 
to  attend,  the  witness  can  not  question  the 
jurisdiction  of  the  court ^  which  issued  the 
commission.'  Such  commissioner  does  not, 
however,  have  the  implied  authority  to  em- 
ploy counsel,  either  to  instruct  him  in  his 
duty  or  to  look  after  the  interests  of  a  party 
to  the  controversy  to  which  the  deposition  re* 
lates.* 

1,  Lyman  v.  Hayden,  Ii8  >(ass.  422.     See  also.   State  t. 
Bourne,  2X  Ore.  218. 

2,  State  V.  Bourne,  2i  Ore.  218.    In  r$  Jenckes,  6  K.  L 
18. 

3,  Lyman  v.  Hayden,  1 18  Mass.  422, 

{  666.    Mode  of  taking  and  retumingf 

depositions.  —  Generally,  where  a  commis- 
sion is  to  issue,  the  practice  is  somewhat 
similar  to  that  in  the  federal  courts  which 
has  already  been  described.^  The  interroga- 
tories and  cross- interrogatories  are  prepared 
by  the  respective  parties  on  notice  by  the 
moving  party,  and  in  some  states,  if  the  in- 
terrogatories cannot  be  agreed  upon,  they 
are  settled  by    the  court  or  by  a  judge,  and 
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are  transmitted  with  the  commission  to  the 
officer  or  person  designated  as  commissioner. 
Statutes  and  rules  of  court  in  the  several 
states  generally  prescribe  the  manner  in 
which  the  persons  taking  the  depositions 
shall  execute  their  commission  or  otherwise 
perform  their  duties.  Among  the  other  re- 
quirements, the  officer  is  generally  directed 
to  publicly  administer  an  oath  to  each  wit- 
ness,  and  the  form  of  such  oath  is  some- 
times stated;  he  is  to  propound  all  the  inter- 
rogatories to  the  witness,  and  to  carefully 
reduce  the  same  to  writing  in  his  presence. 
Witnesses  are  generally  required  to  sub- 
scribe their  names  to  the  deposition;  and  the 
officer  is  also  required  to  subscribe  his  name, 
sometimes  to  each  sheet  of  the  deposition. 
After  taking  the  deposition,  the  officer  is 
generally  directed  to  return  the  same,  per- 
sonally or  by  mail  or  express  with  exhibits  at- 
tached, to  the  clerk  of  the  court  in  which  the 
action  is  pending,  properly  endorsed,  together 
with  his  certificate  showing  that  the  statute 
has  been  compiled  with.  From  the  illustra- 
tions given  in  other  sections,  it  will  be  seen 
that  the  statutes  and  rules  of  court  vary  ma- 
terially as  to  the  form  of  these  certificates. 
It  will  also  be  found  that,  while  the  provisions 
of  such  statutes  must  be  substantially  com- 
plied with,  mere  clerical  omissions  or  mis- 
takes are  often  disregarded.'  It  is  to  be 
borne  in  mind  that  the  foregoing  are  only 
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the  most  general  provisions,  such  as  are  com- 
mon to  the  statutes  or  rules  of  court  of  many 
states,  and  that  no  attempt  is  made  in  this 
work  to  do  more  than  state  in  the  most  gen- 
eral manner  the  methods  of  procedure  in  tak- 
ing depositions. 

1,  See  sees.  653,  665  et  seq,  supra^ 

2,  See  sees.  687  et  seq.,  709  infra* 

^687.  Irregularities — As  to  names, 

etc. — In  the  discussioQ  under  the  head  of  the 
federal  statutes,  we  found  that  depositions 
are  based  upon  statutes,  and  that,  since  the 
statutes  are  in  derogation  of  the  common  law, 
their  provisions  must  be  substantially  com- 
plied with;  but  that  depositions  are  not  nec- 
essarily rejected  because  of  mere  technical 
irregularities y  mistakes  or  omissions,  where  it 
is  obvious  that  no  injustice  has  been  done.* 
The  same  principle  has  been  illustrated  in  a 
large  number  of  decisions  in  the  state  courts. 
Thus,  a  deposition  may  be  received,  although 
the  case  is  wrongly  entitled  in  the  notice, 
if  the  names  of  the  witness  are  given  and  the 
circumstances  are  such  that  the  opposing 
counsel  must  know  the  case  intended.'  In 
many  cases  depositions  have  been  received, 
notwithstanding  an  error  as  to  the  names  0/ 
the  witnesses  in  the  notice  of  taking,  where 
there  was  such  similarity  of  names  as  to  easily 
cause  mistake,  and  where  the  other  party  had 
not  been  misled  to  his  injury;  ^  or  where  the 
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other  party  knew  who  was  to  be  examined| 
and  cross-examined  the  witness;*  or  where 
the  two  names  are  iciem  aonanSy^  or  where  the 
mistake  of  name  was  in  the  caption.^  But 
where  the  mistake  of  name  is  substantial  and 
material,  so  that  the  name  is  clearly  different, 
and  the  error  has  not  been  waived,  it  is 
fatal.''  Where  the  mistake  or  discrepancy  in 
the  name  of  a  witness  or  party  in  one  paper 
or  part  of  the  deposition  is  corrected  in  another^ 
it  will  be  disregarded.*  On  the  principle 
under  discussion,  the  deposition  may  be  re- 
ceived in  evidence,  although  there  is  not  exact 
correspondence  between  the  name  of  the  com- 
missioner as  stated  in  the  commission  and  as 
it  appears  in  his  certificate  and  signature, 
or  where  there  are  other  slight  mistakes  in 
other  names,^  Thus,  depositions  have  been  re- 
ceived where  a  commission,  issued  to  E.  R. 
Clyde,  was  returned  executed  by  Robert  J. 
Clyde,  and  the  attorney  testified  that  the 
commissioner  intended  was  Robert  J.  Clyde, 
whom  he  well  knew,  and  that  he  was  the  only 
person  by  the  name  of  Clyde  in  the  town 
where  the  commission  was  executed ;  '*  or 
where  the  name  of  the  defendant  is  inaccur- 
ately given  in  the  notice  or  other  papers;" 
or  where  the  commission  only  gives  the  indi- 
vidual name  of  the  plaintiff,  instead  of  his 
tiame  in  his  representative  capacity;**  or 
where  the  name  of  the  state  is  omitted  from 
the  caption ;  *^  or  where  the  caption  contains 
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a  clerical  error  as  to  the  date  of  the  taking,  ^* 
or  where  the  witness  by  mistake,  signs  the 
deposition  in  the  wrong  place." 

1,  See  sees.  658,  662,  670  supra. 

2,  Mathews  v.  Dare,  20  Md.  248;  Monteethv.  Caldwell,  7 
Humph.  (  Penn.)  13;  Jordan  v.  Hazard,  10  Ala.  221,  where 
the  plaintiffs  name  was  given  as  Robert  G.  instead  of  Rowland 
G.;  Dixon  v.  Sieele,  5  Hayw.  (Temi.)  28,  where  the  names 
of  the  parties  in  the  dedimus  were  incorrect,  but  it  did  not 
appear  that  there  was  any  other  suit  between  the  parties. 

3,  International  Ry.  Co.  v.  Kindred,  57  Tex.  491,  where 
the  name  was  given  as  John  McKay  instead  of  John  Macke; 
Kent  V.  Buck,  45  Vt.  18,  where  the  deposition  was  signed, 
Emily  A.  P.  instead  of  Mrs.  I.  V.  P..  as  stated  in  notice,  the 
witness  being  known  as  the  wife  of  I.  V,  P.;  Strayer  v.  Wilson, 
54  Iowa  565,  where  there  was  only  one  christian  name  in  the 
deposition,  but  the  return  showed  two;  Bibb  v.  Allen,  149 
U.  S.  481,  where  there  was  an  error  in  the  name  of  the  com- 
missioner. 

4,  Thompkins  v.  Williams,  19  Ga.  569. 

5,  Strayer  v.  Wilson,  54  Iowa  565. 

6,  Braley  v.  Braley,  16  N.  H.  26,  where  the  surname 
was  omitted. 

7,  McCoy  V.  People,  71  111.  Ill;  Strayer  v.  Wilson,  54 
Iowa  565;  Scholes  v.  Ockerland,  13  111.  650;  Patterson  v. 
Wabash  Ry.  Co.,  £4  Mich.  91,  where  the  name  was  given  as 
James  Koran  instead  of  Patrick  Horan;  Glenn  v.  Gleason, 
61  Iowa  28,  where  it  was  Sallie  £.  McK.  instead  of  S.  M.  K« 

8,  Kendall  v.  Limberg,  69  111.  355;  Ellis  y.  Spaulding,  39 
Mich.  366,  where  the  name  was  wrong  in  the  commission, 
but  corrected  in  interrogatories. 

9,  Byington  v.  Morse,  62  Iowa  470,  where  a  commission 
issued  to  Fred  Remley  and  signed  by  F.  A.  Remley  was  sus- 
tained on  the  presumption  that  the  commission  was  sent  to 
Fred  Remley,  and,  since  it  had  been  returned  by  some  one, 
there  was  sufficient  similarity  between  the  names  to  infer 
that  the  same  person  returned  it. 
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10,  Foierson  v.  Irwin,  4  La.  An.  277;  Bibb  ▼.  Allen,  149 
U.  ^i.  481,  where  the  name  oi  the  commissioner  was  given  as 
Carey  instead  of  Corey;  Sparks  v.  Sparks,  51  iGm,  195, 
where  his  name  was  given  as  Dan  Ray  instead  of  Daniel  £. 
Wray. 

11,  Mann  v.  Birchard,  40  Vt.  326;  Kellum  v.  Smith,  39 
Pa.  St.  241,  where  the  christian  name  was  omitted.  Contra, 
McClintock  v.  Crick,  4  Iowa  453;  McCandlass  v.  Polk,  10 
Humph.  (Tenn.)  617,  where  the  name  of  the  commissioner 
was  omitted  in  the  blank  and  filled  in  by  him. 

12,  Reese  v.  Beck,  24  Ala.  651. 

13,  Atkinson  v.  Starbuck,  6  Blackf.  (Ind.)  353, 

14,  Jones  v.  Smith,  6  Iowa  229. 

15,  Read  v.  Patterson,  1 1  Lea  (Tenn.)  430;  Mobley  v. 
Hamit,  I  A.  K.  Marsh.  (Ky.)  590,  where  a  deposition  was 
received,  though  not  signed  by  the  witness. 

S688.  Same — Other  irregularities. — 

Other  illustratious  of  irregularities  that  have 
been  held  so  immaterial  as  not  to  affect  the 
admissibility  of  depositions  are  those  where 
the  commissioner  fails  to  subscribe  each  sheet 
of  the  deposition  as  required  by  a  rule  of 
court,  there  being  no  suspicion  that  the  depo- 
sition has  been  tampered  with ;  *  or  where  the 
deposition  had  been  properly  addressed  and 
endorsed,  but  delivered  to  the  court  in  some 
other  manner  than  through  the  mail ;  ^  or 
where  the  commission  was  forwarded  to  the 
witness  instead  of  the  commissioner,  the  com- 
mission having  been  delivered  to  the  officer, 
and  the  deposition  in  other  respects  having 
been  properly  taken,  and  no  prejudice  having 
been  shown; '  or  where  the  deputy  clerk  of 
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the  court,  instead  of  the  clerk,  received  the 
interrogatories  from  the  post  office;*  or  where 
the  answers  to  the  interrogatories  were  re- 
turned in  the  same  sealed  envelope,  but  not 
attached,  there  being  no  suggestion  of  fraud, 
or  that  the  deposition  had  been  tampered 
with;*  or  where  the  clerk  of  the  court,  re- 
quired by  the  statute  to  have  the  custody  of 
the  deposition,  allowed  it  to  be  taken  out  of 
the  office  to  be  copied;'  or  where  the  name  of 
the  commissioner  and  that  of  the  witness 
were  interchanged;^  or  where  the  return  con- 
tained a  misrecital,  by  the  commissioner,  of 
the  court  from  which  the  commission  issued, 
the  mistake  being  shown  by  the  commission 
itself;*  or  where  the  deposition  was  wrongly 
endorsed  by  the  clerk  of  the  court  receiving 
it,"  or  not  marked  by  him  as  filed."  On  the 
same  principle,  such  mere  clerical  omissions 
or  mistakes  in  the  certificate  or  return  of  the 
officer  or  in  the  caption,  as  raise  no  inference 
of  fraud  or  that  there  has  been  a  failure  to 
comply  in  substance  with  the  statute  or  rule 
of  court,  are  often  disregarded." 

1,  Chad  wick  v.  Chad  wick,  59  Mich.  87, 

2,  Locke  V.  Tultle,  41  Mich.  407.  Sec  also.  Scripture  ▼. 
Newcomb,  16  Conn.  588,  where  the  deposition  was  addressed 
to  the  supreme  court  instead  of  the  superior  court. 

3,  Phelps  V.  Walkey,  84  Iowa  120. 

4,  Louisville  Ry.  Co.  v.  Chaffin,  84  Ga.  519. 

$,  Downs  V.  Hawley,  112  Mass.  237.  Set  also.  Street  t. 
Andrews,  I15  N.  C.  417. 

6,  Harris's  Appeal,  5S  Conn.  492,  there  being  no  proof 
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that  the  other  party  had  been  injured  thereby^  The  con- 
ti  aiy  rule  was  adopted  where  an  attorney,  without  order  of 
the  court,  sent  the  deposition  back  to  be  corrected,  Creager 
V.    Douglas,    77  Tex.  484. 

7,  Eastman  v.  Bennett,  6  Wis.  228. 

8,  Louisville  Ry.  Co.  v.  Chaffin,  84  Ga.  519. 

9,  Hobendobler  v.  Lyon,  12  Kan.  276. 

10,  Moran  v.  Green,  21  N.  J.  L.  562;  Summers  v.  Wal- 
lace, 9  Watts  (Pa.)  161. 

11,  Kidder  V.  Blaisdell,  45  Me.  461;  Payne  v.  West,  99 
Ind.  390;  Rand  v.  Dodge,  17  N.  H.  343;  Sheldon  v.  Wood, 
2  Bosw.  (N.  Y.)  267;  Scott  V.  Perkins,  28  Me.  22;  48  Am. 

Dec  470;  Rhees  v.  Fairchild,  160  Pa.  St.  555,  seal  omitted; 
Hard  v.  Brown,  18  Vt.  87;  Borders  v.  Barber,  81  Mo.  636, 
single  word  of  prescribed  form  omitted;  Semmens  v.  Wal- 
ters, 55  Wis.  675,  residences  of  witnesses  omitted  in  caption; 
Sanibrd  v.  Spence,  4  Ala.  237,  hour  of  day  when  deposition 
taken,  not  siated;  Kendall  v.  Limberg,  69  III.  355,  mistake 
in  the  name  of  the  clerk  issuing  the  commission;  Lewis  v. 
Morse,  20  Conn.  211,  certificate  did  not  state  that  deponent 
signed  the  deposition,  but  this  fact  appeared  from  inspection. 
But  where  the  hour  of  taking  the  deposition  was  wrongly 
stated,  the  deposition  was  not  admitted,  Kean  y.  Newell, 
I  Mo.  754;  14  Am.  Dec.  321. 

{  689.  Waiver  of  objections. — It  is  a 

familiar  rule  that  defects  in  the  notice  or  in 
other  steps  incident  to  the  taking  of  a  depo- 
sition may  be  waived,  either  by  the  acts  of 
the  parties  or  by  express  stipulations.  Thus, 
if  a  party  or  his  attorney  appears  and  cross- 
examines  a  witness^  this  is  a  waiver  of  all  de- 
fects in  the  notice  or  of  the  fact  that  no 
notice  has  been  served.  This  rule  rests  upon 
the  ground  that,  when  a  person  avails  himself 
of  the  privileges  which  a  notice  is  designed 
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to  give,  he  ought  not  to  be  heard  to  say  that 
he  has  had  no  notice.'  When  a  deposition  is 
taken  pursuant  to  verbal  agreement  at  the  time 
and  place  agreed  upon,  and  the  person  taking 
it  relies  on  such  agreement,  the  other  party 
waives  his  objection  to  the  want  of  notice, 
whether  he  attends  at  the  taking  or  not.' 
The  same  is  true  where  the  deposition  is  taken 
against  the  objection  of  a  party,  but  pursu- 
ant to  a  notice  given  by  him.'  The  same 
principle  has  been  applied  when  a  party  ap- 
pears and  takes  part  in  the  proceedings  by 
objecting  to  the  competency  of  testimony,*  or 
has  the  hearing  continued  to  give  him  time 
to  file  cross-interrogatories.*  The  mere  pres- 
ence of  a  party  at  the  taking  of  a  deposition, 
even  when  he  makes  no  objection,  has  in 
several  cases  been  held  a  waiver  of  irregular- 
ities in  the  manner  of  taking  it/  The  right 
to  object  that  a  witness  was  not  sworn  at  the 
proper  time/  or  in  the  proper  manner;*  or  that 
an  answer  is  not  responsive  to  the  question,' 
or  that  his  testimony  given  is  in  narrative 
form'®  is  waived  by  the  failure  to  object  by 
the  party  present  at  the  taking  of  the  depo- 
sition. One  who  examines  a  witness,  making 
no  objection  to  his  competency,  waives  the 
right  to  do  so  afterwards." 

I,  Rogers  v.  Wilson,  Minor  (Ala.)  407;  12  Am.  Dec  6t ; 
Doe  ▼.  Brown,  8  Blackf.  ^Ind.)  443;  Nevanv.  Roup,  8 
Iowa  207;  Ryan  v.  People,  (Col.)  40  Pac.  Rep.  775;  Ben- 
ham  V.  Pttrdy,  48  Wis,  99;  Cameron  v.  Cameron,  15  Wis.  I. 
Sec  sec  663  suj^a. 
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Z,  Onnsb^  v.  Granby,  48  Vt.  44.  So  where  there  is  con- 
sent to  the  issuing  of  a  commission,  the  party  cannot  object 
that  it  was  irregokrly  issued.  Cherry  t.  Baker,  17  Md.  75; 
Wilkinson  v.  Ward,  42  111.  App.  541. 

3,  Crabb  v.  Orth,  X33  Ind.  1 1. 

4,  Miller  ▼.  McDonald,  13^  Wis.  673,  the  rule  is  the  same, 
though  the  preliminary  objection  was  also  made  that 
there  had  been  no  notice. 

5,  Hobart  v.  Jones,  5  Wash.  385. 

6,  Fry  v.  Coleman,  i  Grant  (Pa.)  445;  Wertz  v.  May,  21 
Pft,  St.  274;  Long  V.  Straus,  124  Ind.  84;  Kea  v.  Robeson, 
4  Ired.  £[(.  (N.  C.)  427.  Contra,  Bacon  v.  Rogers,  8  Allen 
146,  But  the  mere  presence  of  a  party's  attorney  who  takes 
no  part  in  the  proceedings  is  no  waiver  of  a  want  of  author- 
ity appearing  on  the  face  of  the  certificate,  Harris  v.  Wall,  7 
How.  693. 

7,  Armstrong  ▼,  Burrows,  6  Watts  (Pa.)  266. 

8,  Northern  Pac.  Ry.  Co.  v.  Urlin,  158  U.  S.  271* 

9,  Brown  ▼.  Mitchell,  75  Tex.  9. 

10,  Myers  v.  Murphy,  60  Ind.  282.  The  rule  is  the  same 
where  the  objection  is  that  an  interrogatory  is  too  general, 
International  Ry.  Co.  v.  Prince,  77  Tex.  560. 

X  I,  Weil  V.  Riverstone,  6  Bush  (Ky.)  698;  Bamhardt  v. 
Smith,  86  N.  C.  473, 

3  690.  Same  —  Objections  to  the  au- 
thority of  the  conumssioner. —  On  the 

same  principle  stated  in  the  last  section,  one 
who  cross-examines  witnesses  cannot  object 
to  the  competency  of  one  of  the  commissioners 
to  act;  ^  and  the  filing  of  cross-interrogatories, 
without  objection  to  the  failure  to  give  notice 
of  the  name  of  the  commissioner,  will  be 
deemed  a  waiver  of  such  objection.  ^  \n  ob- 
jection to   the   commissioner   on    the   ground 
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that  he  is  not  a  proper  person  to  take  the 
deposition,  if  known  to  the  party  or  his  at- 
torney,-is  waived,  if  not  made  when  the  depo^ 
sition  is  taken,'  or  if  the  witness  is  cross-ex- 
amined.* On  the  same  principle,  by  consent 
of  the  parties,  a  commission  may  be  issued  in. 
blank,  leaving  the  name  of  the  commissioner 
to  be  inserted  when  the  deposition  is  taken.* 
So  where  each  party  has  a  right  to  name  a 
commissioner,  a  party  who  neglects  to  do  so 
will  be  deemed  to  have  consented  to  have 
the  deposition  taken  before  the  commissioner 
named  by  the  opposite  party.*  In  a  New  York 
case,  a  witness  on  cross-examination  was  asked 
to  annex  certain  letters;  the  witness  annexed 
abstracts  of  such  letters  only.  It  was  held, 
when  objection  was  made  at  the  trial,  that 
the  deposition  should  be  received  on  the  princi- 
ple that  where  there  has  been  an  opportunity  to 
correct  an  imperfect  execution  of  a  commis- 
sion, either  by  ordering  a  re-execution  or 
quashing  the  return,  no  objections,  because  of 
such  imperfect  execution,  should  be  heard  on 
the  trial;  ^  and  where  parties  join  in  execut- 
ing a  commission,  they  waive  the  fact  that 
no  order  for  a  commission  has  been  made,  in 
other  words,  they  waive  the  want  of  authority 
of  the  commissioner  to  act.* 

1,  Douge  V.  Pierce,  13  Ala.  127. 

2,  Aicardiv.  Strang,  38  Ala.  326.   So  it  waives  the  filing 
of  an  affidavit  for  the  commission,  Pickard  v.  Bates,  38  IlL  40. 

3,  Edmunds  v.  Griffin,  41  N.  H.  529. 
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4,  Crowther  v.  Rowlandson,  27  Cal.  376, 

5,  Carlyle  v.  Plumer,  1 1  Wis.  96. 

6,  Billingslea  v.  Smith,  77  Md.  504. 

7,  Wright  V.  Cabot,  89  N.  Y.  570. 

8,  Rich  V.  Lambert,  12  How.  347;  Crowther  ▼.  Rowland' 
son,  27  Cal.  376. 

i  681.  When   obJectionB    are    to    be 

made. —  When  depositions  are  read  in 
evidence  without  objection,  it  is  then  too 
late  to  object  to  their  competency.  As  in 
the  case  of  oral  testimony,  a  party  should 
not  be  heard  to  object  to  evidence  after  he 
has  waited  to  observe  its  effect  upon  the 
court  and  jury,  and  after  his  failure  to  make 
objection  may  have  prevented  the  other  party 
from  supplying  the  defect.^  It  does  not  fol- 
low, however,  that  all  objections  to  questions 
must  be  made  at  the  time  of  taking  the  dep- 
osition. It  is  a  rule,  which  has  often  been 
declared,  that  objections  to  the  form  of  a  dep- 
osition or  to  the  competency  of  the  vntness 
must  be  taken  before  the  case  is  called  for 
trial,  but  that  objections  to  the  substance 
may  be  made  during  the  trial.'  It  is  a  rule 
of  quite  general  application  that  mere  ob- 
jections to  form,  for  example,  that  the  ques- 
tions are  leading,  should  be  made  at  the  time 
of  taking  the  deposition  or  at  least  within 
a  reasonable  time  before  the  case  is  called  for 
trial,  or  they  will  be  deemed  waived.*  In 
some  cases,  the  strict  rule  is  adhered  to  that 
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this  objection  should  be  made  at  the  time 
the  question  is  propounded,  or  not  at  all.^ 
^f  a  party  is  not  present  at  the  time  of  taking 
a  deposition,  he  may  make  such  objections 
within  a  reasonable  time  after  the  return  of 
the  deposition/  If  the  testimony  is  taken 
on  commission^  objections  to  the  form  should 
be  made  before  or  at  the  time  the  commission 
issues.* 

1,  Lisbon  v.  Bath,  23  N.  H.  i ;  Francis  v.  Ocean  Ins.  Co.,  6 
Cow.  404;  Northern  Pac  Ry.  Co,  v.  Urlin,  158  U.  S.  271, 

2,  Bibb  V.  Allen,  149  U.  S.  481;  Frink  v.  McClung,  9  111. 
569;  Doane  v.  Glenn,  21  Wall.  33;  Winslow  v.  Newlan,  45 
111.  145;  Doane  v.  Glenn,  i  Col.  495;  Hill  v.  Smith,  6  Tex. 
Civ.  App.  312. 

3,  Alverson  v.  Bell,  13  Iowa  308;  Keeney  v.  Chilis,  4  G. 
Greene  (Iowa)  416;  Mumma  v.  McKee,  10  Iowa  107; 
Whipple  V.  Stevens,  22  N.  H.  219;  Willey  v.  Portsmouth, 
35  N.  H.  303;  Crowell  ▼.  Western  Reserve  Bank,  3  Ohio 
St.  406;  Davidson  v.  Wallingford,  (Tex.  Civ.  App.)  30  S.  W. 
Rep.  286. 

4,  Rowe  V.  Godfrey,  16  Me.  128;  Sheeler  v.  Speer,  3 
Binn.  (Pa.)  130;  Glasgow  v.  Ridgeley,  ii  Mo.  34. 

5,  McCandlish  v.  Edloe,  3  Gratt.  (Va.)  330. 

6,  Overton  v.  Tracey,  14  Serg.  &  R.  (Pa.)  311;  Hill  v. 
Canfield,  63  Pa.  St.  77;  Chambers  v.  Hunt,  22  N.  J.  L.  552; 
Adams  v.  Wadleigh,  10  Gray  360;  Potter  v.  Tyler,  2  Met. 
64;  Winslow  V.  Newlan,  45  IlL  145;  Polleys  v.  Ocean  Ins. 
Co.,  14  Me.  141. 

2  682.  Mere    i^eneral    objectionB. — A 

mere  general  objection  extends  only  to  the 
relevancy,  competency  or  legal  effect  of  the 
testimony,  and  will  not  be  considered  to  ex- 
tend to  any  matter  of  form  or  to  any  ques- 
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tion  of  regularity  or  authority  in  respect  to 
the  taking  of  the  deposition.^  For  example, 
such  an  objection  does  not  raise  the  point 
that  the  question  is  leading,  and  will  not  be 
so  limited.*  Nor  does  it  suffice  to  object  in 
general  language  that  the  deposition  has  not 
been  taken  pursuant  to  the  provisions  of  the 
statute,'  or  that  the  evidence  is  secondary.^ 
When  objections  are  made  upon  specific 
grounds,  all  other  objections  than  those  enu- 
merated are  waived.* 

1,  Cray  v.  Barlow,   5  Ark.  2 1 10.     Sec  sees.  896  et  seq. 

2,  Kansas  Ry.  Co.  v.  Pointer,  9  Kan.  620;  Paursons  v.  Huff, 
38  Me.  137. 

3,  Bulwinkle  v.  Cramer,  30  S.  C.  153. 

4,  Cook  V.  Orne,  37  111.  186;  Ward  v.  Whitney,  3  Sandf. 
(N.  Y.)  399;  Ward  v.  Whitney,  4  Seld.  (N.  Y.)  442;  Heirs 
of  Tevis  V.  Armstrong,  71  Tex.  59. 

5,  Morse  v.  Cloyes,  1 1  Barb.  (N.  Y^  100;  Agee  v.  Wil- 
lams,  30  Ala.  636;  Potts  v.  Coleman,  80  Ala.  94;  Commercial 
Bank  v.  Union  Bank,  ii  N.  Y.  203. 

\  683.  Benewal  of  objections  —  Waiv- 
er.—  It  is  not  sufficient  to  make  au  objection 
to  testimony  at  the  time  of  settling  the  in- 
terrogatories, or  at  the  time  of  taking  the 
deposition  on  oral  questions.  The  objection 
must  he  renei€3d  at  the  trial  and  brought  to 
the  attention  of  the  court.  ^  But  if  it  appears 
that  a  motion  to  suppress  a  deposition  has 
been  made  before  the  trial,  and  the  objection 
overruled,  no  renewal  of  the  objection  is  neces- 
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sary."  If  a  party  allows  a  deposition  to  be 
read  once  without  objections  to  any  informality 
or  irregularity  in  the  taking,  of  which  he  has 
knowledge,  thereafter  he  can  only  raise  ob- 
jections to  the  competency  of  the  witness  or 
to  the  subject  matter.'  In  such  case,  the 
party  is  held  to  have  waived  those  objections 
or  defects  which  might  have  been  remedied, 
if  timely  objection  had  been  made.*  Thus, 
depositions  which  have  been  read  in  the  court 
below,  without  objection,  cannot  be  rejected 
in  the  appellate  court.*  Nor  can  the  question 
of  want  of  notice  be  first  raised  in  the  appel- 
late court  ;•*  and  a  deposition  which  has  been 
read  on  a  former  trial  of  the  same  action 
should  not  be  rejected  for  want  of  proof  of 
notice."^  So  other  formal  objections,  not 
raised  at  the  former  trial,  will  be  disregarded 
on  such  second  trial;  ^  and  a  stipulation  that 
a  deposition  taken  in  another  suit  may  be 
used  in  that  in  which  the  stipulation  is  made 
extends  to  the  latter.' 

1,  Valentine  v.  Middlesex  Ry.  Co.,  137  Mass.  28;  Black 
V.  Lamb,  12  N.  J.  Eq.  108;  Looper  v.  Bell,  i  Head  (Tenn.) 
373;  Northern  Pac  Ry.  Co.  v.  Urlin,  158  U.  S.  271. 

2,  Cross  V.  Bamett,  61  Wis.  650. 

3,  Randolph  v.  Woodstock,  35  Vt.  291;  Thomas  v.  Kin- 
scy,  8  Ga.  421;  Bartlett  v.  Hoyt,  33  N.  H.  151. 

4,  Ray  V.  Smith,  17  Wall.  41 1;  Northern  Pac.  Ry.  Co.  ▼. 
Urlin,  158  U.  S.  271.     See  also  cases  last  cited. 

5,  Johnson  v.  Rankin,  3  Bibb  (Ky.)  86;  Armstrong  ▼• 
Mudd,  10  B.  Mon.  (Ky.)  144;  50  Am.  Dec.  54$;  Hodges  t. 
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Nance,   I  Swan  (Tenn.)  57;  Whitley  ▼.  Dayls,  i  Swan 
(Tenn.)  333.  . 

6,  Dill  V.  Camp,  22  Ala.  249. 

7,  Hill  V.  Meyers,  43  Pa.  St.  170. 

8,  Bartlett  v.  Hoyt,  33  N.  H.  151. 

g.  United  States  Exp.  Co.  v.  Jenkins,  73  Wis.  471. 

S684.  Objectioiis  to  the  substance — 
When  made. —  It  may  be  implied  from  the 
statements  already  made  that  those  objections 
which  do  not  relate  to  matters  qf  form,  but 
which  attack  the  competency  or  credibility 
of  the  witness,  or  the  materiality  of  the  tes- 
timony, may  be  made  at  the  trial.  Although 
this  rule  has  been  declared  in  the  judicial 
decisions  of  some  states,  in  other  states,  it  is 
the  subject  of  statutory  regulation.*  In 
order  that  an  objection,  even  to  the  com- 
petency or  relevancy  of  a  deposition,  should 
be  effective,  it  should  be  specific^  and  ad- 
dressed to  those  parts  which  are  objection- 
able. A  mere  general  objection  to  the  deposi- 
tion does  not  reach  the  defects,  as  it  may  be 
good  in  part,  and  bad  in  part;  and  the  ob- 
jection should  be  limited  to  the  part  which 
is  objectionable.*  If  the  objections  are  to 
interrogatories  on  commission^  the  rule  that 
the  objection  must  be  specific  applies,  for  the 
reason  that  the  adverse  party  is  entitlM  to  the 
opportunity  to  change  the  form  of  the  inter- 
rogatories.* As  in  the  case  of  oral  testimony, 
objections    may   be   made    to    the  answers  as 
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well  as  to  interrogatories.  For  example,  a 
witness  may  volunteer  improper  '  statements 
or  make  an  answer  wholly  irresponsive  to  the 
question.  In  such  case,  either  party  may  ob- 
ject to  the  answer  and  move  to  strike  it  out  at 
the  time  of  taking  the  deposition,  or  move  to 
•  suppress  that  part  of  the  deposition.*  It  is 
not,  as  a  rule,  the  duty  of  commissioners  or 
other  persons  taking  depositions  to  perform 
the  judicial  function  of  passing  upon  the 
relevancy  of  testimony  or  the  competency  of 
witnesses.  He  should  note  the  objections, 
and  leave  those  questions  to  be  determined 
by  the  court.*  It  will  be  found  in  some  juris- 
dictions that  th^  statutes  regulate  the  duty  of 
the  officer  in  this  regard. 

1,  Leavitt  v.  Baker,  82  Me.  26;  Horseman  v.  Todhanter, 
12  lovira  230;  Kingsbury  v.  Moses,  45  N.  H.  222.  But  see, 
Dunbar  v.  Gregj?,  44  111.  App.  527;  Rockford  Ins.  Co.  v. 
Planners'  State  Bank,  50  Kan.  427,  by  statute.  See  sees* 
896  //  seq.  infra, 

2,  Commercial  Bank  v.  Union  Bank,  ii  N.  Y.  203;  Day 
V.  Ragnet,  14  Minn.  273.      See  sees.  896  et  seq.  infra, 

3,  Allen  V.  Babcock,  15  Pick.  56;  Whitaker  v.  Sigler,  44 
Iowa  419;  Stebbins  v.  Duncan,   108  U.  S.  32;  'iaylor  v. 

Strickland,  37  Ala.  642. 

4,  Hazelton  v.  Union  Bank  of  Columbus,  32  Wis,  34; 
l.ee  V.  Stowe,  57  Tex.  444;  Greenman  v.  O'Connor,  25 
Mich.   30;   Nones   v.   Northouse,  46  Vt.  587;  Shepard  v. 

.    Pratt,  16  Kan.  209;  Stepp  v.  National  Life&  Maturity  Assn., 
37  S.  C.  417. 

5,  Carpenter  v.  Dame^  10  Ind.  125;  Hill  v.  Sherwood,  3 
Wis.  343. 
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2  686.  Statutory  provisions  as  to  ob- 
jections.—  In  most  of  the  states,  statutory 
provisions  or  rules  of  court  will  be  found  reg- 
ulating, to  some  extent,  the  time  or  mode  of 
making  objections  to  depositions.  Many  of 
the  decisions  which  have  been  cited  in  this 
chapter  have  depended  upon  statutes  of  this 
character.  It  will  be  found  that  such  pro- 
visions quite  generally  require  that  objections 
to  the  competency  or  the  capacity  of  the 
witness,  or  to  the  competency  or  relevancy  of 
the  testimony  shall  be  made  when  the  deposi- 
tion is  produced  at  the  trial,  as  if  the  witness 
testified  at  the  trial.  These  statutes  are  gen- 
erally so  framed  as  to  deny,  either  impliedly 
or  by  express  language,  the  right  to  make 
objections  to  the  form  of  the  questions,  unless 
such  objections  are  made  before  the  trial, 
although  in  a  few  instances  the  statutes  per- 
mit such  obi ect ions  as  to  form,  when  the  party 
had  not  attended  the  taking  of  the  deposition. 
In  a  few  states,  objections  to  the  form  of  ques- 
tions must  be  filed  in  writing  before  the  trial , 
and  these  objections  in  such  case  are  required 
to  be  passed  upon  by  the  court  before  the 
commencement  of  the  'trial.  It  is  obviously 
impracticable,  in  a  work  of  this  character,  to 
do  more  than  call  attention  in  the  most  gen- 
eral manner  to  these  statutory  provisions, 
leaving  it  to  the  practitioner  to  examine  the 
statutes  and  rules  of  court  which  regulate  the 
subject  at  the  place  of  trial. 
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3  696.  Depositions  not  admissible 
unless  cause  therefor  continues. —  Evi- 
dence by  deposition  on  the  trial  of  a  common 
law  action  is  of  a  secondary  character,  and  is, 
therefore,  encountered  by  the  rule  that  for- 
bids the  use  of  such  evidence  where  that 
which  is  better  exists,  and  is  in  the  power  of 
the  party.  Oral  testimony  in  the  presence 
of  the  court  and  jury  is  more  satisfactory  evi- 
dence than  a  deposition  of  the  same  witness ; 
and,  when  it  is  practicable,  parties  should  in 
general  be  compelled  to  resort  to  it.*  Hence, 
when  the  deposition  is  taken  under  such  cir- 
cumstances that  the  inability  to  procure  the 
personal  attendance  of  the  witness  may  be 
merely  temporary,  there  should  be  proof  that 
the  cause  for  taking  the  deposition  has  con- 
tinued,^ Thus,  where  the  deposition  is  taken 
on  account  of  the  temporary  illness  of  a  wit- 
ness, and  the  trial  does  not  take  place  until  a 
considerable  time  has  elapsed,  it  should  be 
shown,  in  order  to  admit  the  deposition,  that 
the  disability  has  continued.*  So  where  the 
deposition  is  taken  on  the  ground  that  the 
witness  was  about  to  leave  the  state,  it  should 
appear  that  the  purpose  was  carried  out  and 
that  the  witness  has  remained  absent  so  that 
his  personal  attendance  could  not  be  obtained 
in  the  ordinary  manner.*  The  principle  un- 
der discussion  was  applied  in  a  case  where 
the  deposition  of  a  untness  residing  out  of  the 
staie  had  been  taken.     He  came  into  the  court 


1509  IN    STATE   COUBTS.  26£6 

room  during  the  trial,  remained  in  the  place 
where  court  was  held  and  was  there  when  his 
deposition  was  offered.  He  had  not  been  sub- 
poenaed by  either  party,  and  no  explanation 
was  made  of  the  failure  to  call  him  as  a  wit- 
ness. It  was  held  that  the  deposition  was  in- 
admissible.*^ On  the  same  principle,  when 
the  deposition  of  a  witness  within  the  state  is 
taken  on  the  ground  that  he  resides  more 
than  thirty  miles,  or  some  other  distance 
prescribed  by  statute,  from  the  place  of  trial, 
and  the  witness  who  still  resides  at  that  dis- 
t**nce  is  present  in  court  when  his  deposition 
is  offered,  the  court  is  authorized  to  reject 
the  deposition,  and,  in  numerous  cases,  such 
depositions  have  been  rejected  as  inadmis- 
sible.* In  other  jurisdictions,  it  has  been  held 
admissible  to  read  a  deposition  properly  taken, 
although  the  witness  happens  to  be  in  court, 
leaving  it  to  the  other  party  to  examine  him 
orally.^  It  has  been  held  a  proper  exercise 
of  judicial  discretion  to  refuse  to  receive  the 
deposition  of  a  plaintiff  taken  by  a  defendant 
before  the  trial,  when  offered  by  the  defend- 
ant, the  plaintiff  being  in  court  and  having 
fully  testified.® 

1,  Thayer  v.  Gallup,  13  Wis.  539;  Schmitz  v.  St.  Louis, 
T.  M.  &  S.  Ry.  Co.,  119  Mo.  256;  East  Tenn.,  V.  &  G.  Ry. 
Co.  V.  Kane,  92  Ga.  187,  where  this  rule  was  applied,  even 
when  the  adverse  party  procured  the  attendance  of  the 
witness. 

2,  Jackson  v.  Rice,  3*  Wend.  180;  20  Am.  Dec.  683;  Em- 
law  V.  Emlaw,  20  Mich,  ii;  Weed  v.  Kellogg,  6  McLean 
(U.  S.)  44;  Memphis  Ry.  Co.  v.  Maples,  63  Ala.  601. 
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3,  Sax  V.  Davis,  71  Iowa  406, 

4,  Commercial  Bank  v.  Whitehead,  4  Ala.  637;  Morgan  v. 
Halverson,  9  Wis.  271;  Goodyn  v.  Lloyd,  8  Port.  (Ala.)  237, 
but  if  the  witness  dies  before  leaving  the  state,  the  deposition 
may  be  admitted.  The  deposition  will  not  be  rejected 
merely  because  the  witness  may  have  been  in  the  state  at 
some  time  between  its  taking  and  the  trial,  Johnson  v.  Sar- 
gent. 42  Vt.  195. 

5,  Mobile  Ins.  Co.  v.  Walker,  58  Ala.  290;  Chicago,  K.  & 
W.  Ry.  Co.  V.  Prouty,  55  Kan.  503.  See  also  cases  cited  in 
next  note. 

6,  Thayer  v.  Gallup,  13  "\^s.  539;  Stiles  v.  Bradford,  4 
Kavvle  (Pa.)  394;  O'Connor  v.  Andrews,  81  Tex.  28;  Abies 
V.  Miller,  12  Tex.  109;  62  Am.  Dec.  520;  Sergeant  v. 
Adams,  I  Tyler  (Vt.)  197;  Schraitz  v.  St.  Louis,  1.  M.  &  S. 
Ry.  Co.,  119  Mo.  256;  Haward  v.  Barron,  38  N.  H.  366; 
East  Tenn.,  V.  &  G  Ry.  Co.  v.  Kane,  92  Ga.  187;  Phenix 
V.  Baldwin,  14  Wend.  62,  non-resident  witness.  It  has 
been  held  error  to  receive  the  deposition  of  a  witness  resid- 
ing in  the  county,  without  proof  that  his  attendance  cannot 
be  had,  Chicago  Ry.  Co.  v.  Brown,  44  Kan.  384;  Frank- 
hauser  v.  Neally,  54  Kan.  744;  Willard  v.  Mellor,  19  CoU 
534;  Munro  v.  Callahan,  41  Neb.  849. 

7,  Frink  v.  Potter,  17  111.  406;  Ford  v.  Ford,  1 1  Humph. 
(Tenn.)  89;  Barton  v.  Trent,  3  Head  (Tenn.)  167;  Thayer 
V.  Gallup,  13  Wis.  539,  where  the  practice  was  not  approved, 
but  held  to  be  discretionary  with  the  court.  In  O'Connor 
V.  Andrews,  81  Tex.  28,  it  was  also  held  a  matter  of  judicial 
discretion. 

8,  Grigsby  v.  Shwarz,  82  Cal.  278.  See  also,  Johnston  v. 
McDufFee,  83  Cal.  30. 

i  697.  Same  — Modifications  of  the  rule 

—  Statutes. —  It  will  be  found  that  most  of 
the  decisions  excluding  depositions,  when  the 
attendance  of  the  witness  could  have  been 
obtained,  are  based  to  some  extent  upon 
statutes  thus  limiting  the  u^e  of  depositions. 
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Where  tbe  statute  provided  that  the  deposi- 
tion could  be  read  in  evidence  "when  the 
witness  was  not  produced  in  court,"  it  was 
held  that,  since  the  deposition  had  been 
projpwly  taken,  it  could  be  read  in  evidence 
although  the  witness  had  been  in  court  on  the 
day  of  the  trial,  as  it  was  not  shown  that  he 
was  "produced  in  court"  at  the  time  the 
deposition  was  read,  or  that  his  absence  was 
due  to  any  fault  of  the  party  who  offered 
the  deposition.  *  Under  another  statute  pro- 
viding for  the  taking  of  a  deposition  of  any 
witness,  and  that  it  should  be  read  at  the 
trial,  subject  nevertheless  to  the  right  of 
either  party  to  require  the  personal  attend- 
ance and  viva  voce  examination  of  the  wit- 
ness whose  deposition  had  been  taken,  it  was 
held  t^at,  after  he  had  been  examined  at  the 
trial,  the  deposition  could  be  read." 

1,  I^uisville  Ry.  0>.  v.  Habbard,  1 16  Ind.  193;  McFar- 
land  V.  United  States  Mut.  Ace.  Assn.,  124  Mo.  204. 

2,  McLawrin  v.  Wilson,  16  S.  C.  402. 

2  698.  Continuance  of  the  cause — 
How  inferred. —  Where  it  is  shown  that 
cause  existed  for  taking  the  deposition,  it  may 
be  inferred  from  circumstances,  such  as  from 
the  age  of  the  witness,*  or  from  the  nature  of 
the  illness  or  infirmity  and  the  short  lapse  of 
time,"  or  from  the  distance  of  his  residence 
from  the  place  of  trial,*  or  from  other  per- 
tinent  facts   that   it   is    not  practicable    to 
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obtain  the  attendance  of  the  witness  or  thcU 
the  caitae  still  continues.  Testimony,  that  in- 
quiries had  been  made  at  the  former  place  of 
business  of  an  alleged  absent  witness,  as  well 
as  at  other  places,  and  of  various  people  who 
had  known  him,  and  that  they  had  said  they 
did  not  know  where  he  was,  but  understood  that 
he  was  in  another  state,  is  sufficient  proof  of 
absence.^  When  the  deposition  is  taken  on 
the  ground  that  the  witness  resides  outside 
the  state,  it  will  be  presumed,  until  the  con- 
trary appears,  that  such  non-residence  con- 
tinues.'^ In  one  jurisdiction,  the  rule  has  been 
declared  that,  if  the  legal  cause  for  taking 
the  deposition  no  longer  exists  at  the  time  of 
trial,  the  proof  to  exclude  it  must  come  from 
the  adverse  party.*  But  a  different  rule  pre- 
vails in  other  jurisdictions,  where  it  is  held 
that  the  burden  of  proving  such  facts  render- 
ing the  deposition  admissible  is  upon  the 
party  offering  it  in  evidence.^  The  rule  under 
consideration  does  not  exclude  a  deposition 
taken  on  sufficient  grounds,  if  subsequently 
and  before  the  trial,  the  vntness  has  become 
unable  to  testify  by  reason  of  death,  sickness 
or  other  cause,*  or  when  the  witness  was  in- 
competent at  the  time  of  taking  the  deposi- 
tion, but  has  since  been  made  competent  by 
statute,'  or  where  the  nature  of  a  stipulation 
for  the  taking  the  testimony  is  such  as  to 
remove  the  objection,  *°  or  by  the  fact  that 
the  adverse  party  has  procured  the  attendance 
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of  the  witness  at  the  trial,  and  discharged  him 
before  the  deposition  is  offered." 

1,  Pollard  V.  Lively,  2  Gratt.  (Va.)  2i6,  age  and  ill  health; 
Worthy  v.  Patterson,  20  Ala.  172.     See  also.  Ails  v.  Sublet, 

3  Bibb  (Ky.)  204.  See  also,  Jackson  v.  Rice,  3  Wend.  180; 
20  Am.  Dec.  683,  where  it  was  held  that  inabUity  from  age 
alone  would  not  be  presumed. 

2,  Qark  v.  Dibble,  16  Wend.  601 ;  Beitler  v.  Study,  10 
Pa.  St.418.  In  these  cases  the  proof  showed  that  the  wit- 
nesses were  in  an  advanced  state  of  pregnancy. 

3,  Bamhardt  v.  Smith,  86  N.  C.  473;  Bronner  v.  Frauen- 
thai,  37  N.  Y.  166;  McCutchebn  v.  McCutcheon,  ^9  Port 
(Ala.)  650;  Gelly  v.  Singleton,  3  Litt.  (Ky.)  250;  Hen- 
nessy  v.  Niagara  Fire  Ins.  Ca,  8  Wash.  91,  absence  from 
jurisdiction. 

4,  Reuton  v.  Monnier,  77  Cal.  449. 

5,  Pharr  v.  Bachelor,  3  Ala.  237;  Gelly  ▼.  Singleton,  3 
litt.  (Ky.)  250. 

6,  Logan  v.  Monroe,  20  Me.  257. 

7,  Atkinson   v.  Nash,  56  Minn.  472;  Fry  v.    Bennett, 

4  Duer  (N.  Y.)  247. 

8,  Tift  V.  Jones,  74  Ga.  469,  where  the  witness  was  pres- 
ent at  the  trial,  but,  by  reason  of  sickness,  his  memory  had 
been  affected;  Goodwyn  v.  Llovd,  8  Port.  (Ala.)  237,  where 
the  witness  had  been  prevented  from  leaving  the^, state  by 
his  death;  Henry  v.  Northern  Bank,  63  Ala.  527^  mental 
incapacity. 

9,  Vauscoy  v.  Stinchcomb,  29  W.  Va.  263. 

10,  Estep  V.  Larsh,  21  Ind.  183. 

11,  Shirts  V.  Irons,  37  Ind.  98. 

i  688.  Use  in  otlier  actions.  —  The  use 

of  depositions  as  evidence  is  not  necessarily 
limited  to  the  action  in  which  they  are  taken. 
On  the  contrary,  if  a  second  action  is  brought 
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between  the  same  parties  or  their  representa- 
tives in  interest,  in  which  the  issues  are  sub- 
stantially the  same,  depositions,  properly  taken 
in  the  former  action,  may,  by  the  order  of  the 
court,  be  used  in  the  latter.*    For  example,  a 
deposition    taken  in  an  action  of  assumpsit^ 
since  discontinued,  may  be  read  in  an  action 
for   fraudulent    representation    between    the 
same  parties  and  brought  in  the  same  court.' 
So  the  deposition  of   a    testator,  taken    in  a 
suit  between  himself   and  his   children,  was 
admitted,  on  a  contest  of  his  will  by  some  of 
the  children  whom  he  had    disinherited,   to 
show  the  cause    of    his    estrangement   from 
them.'     A  deposition  taken  in  a  former  eject- 
ment case  between  the  same  parties  and  re- 
lating to  the  same  land  may  be  read.*   On  the 
same  principle,  a  deposition  admissible  in  the 
original  suit  is  also  admissible  upon  the  hear- 
ing of  a  cross-bill,   filed  after  it  was   taken 
under  an  order,   afterwards  entered,  that  all 
depositions  taken  in  the  original  suit  should 
be  rea^d  in  evidence  in  the  cross-suit,  subject 
to  the  same  exceptions.'^     Although  an  order 
of  court  is  generally  obtained  when  it  is  de- 
sired to  use  depositions  taken  in  another  ac- 
tion, the  practice  prevails  in  some  jurisdic- 
tions of  allowing  such  depositions  to  be  read 
without  an  order  or  notice  of  their  intended 
use.* 

I,  Haupt  V.  Henninger,  37  Pa.  St.   138;  Brooks  v.  Can- 
non, 2  A.  K.  Marsh.  (Ky.)  525;  Taylor  v.   Bank  of  IlL,  7 
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T.  B.  Mon.  (Ky.)  576;  Heth  v.  Young,  ii  B.  Mon.  (Ky.) 
278;  Briggs  V.  Briggs,  80  Cal.  253,  where  the  statutes  on  the 
subject  are  liberally  construed;  Stewart  v.  Register,  108  N.  C. 
588,  where  an  order  of  court  was  held  unnecessary. 

2,  Woolenslagle  v.  Runals,  76  Mich.  545. 

3,  Claddick  v.  Haley,  81  Tex.  617. 

4,  Weertz  v.  May,  21  Pa.  St.  274,  the  former  action  hav- 
ing resulted  in  a  nonsuit,  it  was  held  to  make  no  difference. 

5,  Smith's  Ex.  v.  Profitit's  Adm.,  82  Va.  832. 

6,  Adams  v.  Raigner,  69  Mo.  363;  Stewart  v.  Register, 
108  N.  C.  588;  Searle  v.  Richardson,  67  Iowa  170,  where  it 
was  held  necessary  to  file  the  depositions  in  the  second 
action,  and  to  obtain  leave  to  use  them. 

i  700.  Use  of  depositions  on  second 
trial. —  If  a  deposition  has  been  taken  and 
used  on  a  former  trial,  it  may  be  read  on  a 
second  trial  of  the  same  action  when  the  cause 
for  the  taking  continues,  or  when  the  wit- 
ness  has  died  before  the  second  trial.  ^  In  an 
action  where  it  was  stipulated  that  the 
plaintiff's  deposition  might  be  used  on  the 
trial  of  the  cause,  the  plaintiff  testified  on 
the  first  trial  and  the  deposition  was  not 
read ;  at  the  second  trial,  the  plaintiff  was  ab- 
sent, and  it  was  held  that  the  deposition  was 
admissible.^  Where  a  cause  was  remanded 
from  the  federal  to  the  state  court,  it  was 
held  that  depositions  taken  while  the  action 
was  pending  in  the  federal  court  might  be 
received.'  Depositions  are  not  to  be  reject- 
ed for  the  reason  that,  subsequent  to  their 
taking,   the  pleadings  have   been  materially 
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amended,  if  the  issues  remain  substantially 
the  same.*  But  if  new  parties  are  joined,  the 
depositions  taken  before  the  joinder  cannot  be 
read  against  such  new  parties.^ 

1,  Chase  v.  Springvale  Mills  Co.,  75  Me.  156;  Wisdom 
V.  Reeves,  (Ala.)  18  So.  Rep.  13. 

2,  Ex  parte  Priest,  76  Mo.  229,  where  it  was  held  that  the 
fact  that  a  deposition  had  been  taken  in  a  former  suit  did  not 
excuse  the  witness  from  testifying  in  the  second  suit. 

3,  Missouri  Pac.  Ry.  Co.  v.  White,  80  Tex.  202. 

4,  Anthony  v.  Savage,  3  Utah  277. 

5,  Jones  V.  Williams,  I  Wash.  (Va.)  230;  Kerr  v.  Gibson, 
8  Bush  (Ky.)  129;  Dalsheimer  v.  Morris,  (Tex.  Civ.  App.) 
28  S.  W.  Rep.  240. 

3  701.  Issues  and  parties  to  be  sub- 
stantially the  same. —  It  is  to  be  borne  in 
mind  that  depositions  taken  in  other  actions 
are  not  to  be  received  in  evidence,  unless  the 
parties  are  the  same  or  in  privity,  and  unless 
the  issues  are  substantially  the  same.  To 
admit  evidence  of  such  character  would  de- 
prive the  party  against  whom  the  deposition 
is  offered  of  the  right  of  notice,  and  of  the 
right  to  attend  and  cross-examine  the  wit- 
ness.* Thus,  where  a  husband  and  wife  were 
each  injured  on  a  ferryboat  at  the  same  time 
and  by  the  same  cause,  the  deposition  of  the 
husband  taken  in  an  action  by  the  wife 
against  the  ferry  company  for  the  injury  to 
herself,  in  which  he  was  plaintiff  only  by  rea- 
son of  being  her  husband,  was  not  received 
in  an  action  by  the  wife,  as  his  administra- 
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trix,  against  the  company  for  the  injury  to 
him.*  So  a  deposition  of  a  person,  since  de- 
ceased, as  to  the  execution  of  a  note,  taken  for 
the  purpose  of  proving  up  the  claim  before 
the  executors,  is  not  admissible  in  a  suit  sub- 
sequently brought  against  the  executors  upon 
the  note,  as,  with  respect  to  such  suit,  it  is 
res  irUer  alioa.^  The  same  principle  was  ap- 
plied in  an  action  brought  against  a  bank  and 
its  cashier,  when  the  action  was  dismissed  as 
against  the  cashier  before  the  trial,  and  when 
the  deposition  of  the  cashier,  taken  in  an- 
other action  between  the  bank  and  a  third 
party,  was  offered  in  evidence.  It  was  there 
held  that,  since  the  cashier  was  not  a  party, 
the  deposition  could  not  be  received  for  any 
other  purpose  than  to  contradict  him  as  a 
witness  after  laying  the  proper  foundation 
therefor.*  Since  the  competency  of  the  depo- 
sition taken  in  the  former  suit  depends  upon 
the  fact  that  the  adverse  party,  or  those  in 
privity  with  him,  had  the  opportunity  to 
cross-examine  the  witness,  if  it  appears  that 
the  deposition  was  taken  without  authority, 
or  without  the  sanction  of  an  oath,  or  withoiU 
8iu:h  chance  of  croes-examination^  it  should 
not  be  received,  although,  if  due  notice  was 
given,  it  is  not  necessary  that  any  cross- 
examination  should  have  actually  been  made.* 
It  is  very  clear  that  depositions  of  the  char- 
ftcter  under  discussion  should  be  admitted 
when,  at  the  time  of  the  second   trial,  the 
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vritness  whose  testimony  is  offered  is  dead  or 
beyond  the  jurisdiction  of  the  court.  It  has 
sometimes  been  declared  that  depositions 
taken  in  a  former  suit  will  not  be  admitted, 
although  the  parties  and  issues  are  the  same, 
unless  there  are  some  peculiar  reasons,  and 
unless  some  cause  is  shown  for  not  bringing 
the  witnesses  into  court  or  for  taking  their 
depositions  again.®  But  in  many  of  the  cases 
we  have  cited,  no  such  limitation  is  men- 
tioned. It  is  hardly  necessary  to  add  that 
depositions  taken  in  former  cases  may  be  used 
to  contradict  a  witness  or  to  show  the  admis- 
sion of  a  party  on  the  same  principle  that  oral 
statements  of  like  character  may  be  shown.  ^ 

1,  Doane  v.  Glenn,  i  Col.  495;  Borders  v.  Barber,  81  Mo, 
636;  Tappan  v.  Beardsley,  10  Wall.  427;  Sewall  v.  Robbins, 
139  Mass.  164;  Camden  Ry.  Co.  v.  Stewart,  21  N.  J.  Eq. 
484;  Southern  White  Lead  Co.  v.  Hass,  73  Iowa  399;  Nel- 
son V.  Harrington,  72  Wis.  551. 

2,  Fearn  v.  West  Jersey  Ferry  Co.,  143  Pa.  St.  122.  The 
rule  is  the  saunt  in  an  action  by  a  father  for  loss  of  services 
of  his  son,  where  the  former  action  was  by  the  son.  Nelson 
V.  Harrington,  72  Wis.  591. 

3,  Choate  v.  Huflf,  (Tex.  App.)  18  S.  W.  Rep.  87. 

4,  Bartelott  v.  International  Bank,  1 19  111.  260;  Kerr  ▼• 
Gilson,  8  Bush(Ky.)  129,  same  principle. 

5,  Fitzgerald  v.  Fitzgerald,  3  Swab.  &  T.  397;  Steinkeller 
V.  Newton,  i  Scott  N.  R.  148;  9  Car.  &  P.  313;  TayL  Ev. 
sees.  465,  466  and  cases  cited. 

6,  O'Harra's  Heirs  v.  Hunt,  19  Ohio  460. 

7,  Heirs  of  Holman  v.  Bank,  12  Ala.  369;  Hetfa  ▼.  Yoang; 
II  B.  Mon.  (Ky.)278;  Nelson  v.  Harrington,  72  Wis.  591. 
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1 702.  Control  and  use  of  depositions. 

When  a  deposition  has  been  taken  and  filed, 
it  becomes  subject  to  the  control  of  the  court. 
It  is  not  under  the  ownership  or  control  of 
either  party  to  the  exclusion  of  the  other, 
nor  can  either  party  be  compelled  to  make 
nse  of  the  deposition,  if  he  does  not  elect  to 
do  so.*  This  rule  applies  to  the  direct  as  well 
as  to  the  cross-examination.*  If  a  deposition 
has  been  taken  on  the  interrogatories  of  both 
parties,  and  is  withheld  by  the  commissioner 
at  the  request  of  the  one  at  whose  instance  it 
was  taken,  the  court  will,  on  application, 
issite  an  order  for  its  return.  It  is  not  in  the 
discretion  of  the  court  to  refuse  such  an 
order,  because  the  testimony  may  have  been 
unfavorable,  or  a  surprise  to  one  of  the 
parties.®  Although  there  is  some  authority 
to  the  contrary,  it  follows  as  a  natural  conse- 
quence of  the  rule  already  stated,  that  a  party 
may  use  as  evidence  a  deposition  relevant  to 
the  issue,  although  taken  by  the  adverse  party. 
This  rule  is  the  same  whether  the  evidence 
was  given  as  answers  to  the  direct  or 
the  cross-examination.*  Under  such  circum- 
stances, the  deposition  may  be  read,  although 
the  party  so  offering  it  had  no  notice  of  the 
taking.  He  has  the  right  to  waive  that  re- 
quisite.® A  party  has  the  same  legal  righi 
to  read  a  deposition,  regularly  taken  and  filed 
by  the  other  party ^  that  he  would  have  to 
introduce  a  witness  summoned  by  such  party.* 
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The  principal  objection  which  has  been  made 
to  the  practice  of  allowing  a  person  to  use  a 
deposition  taken  by  the  adverse  paity  is 
that,  if  either  party  is  allowed  first  to  use  a 
deposition  taken  by  the  other,  the  party 
taking  it  is  deprived  of  the  right  of  cross- 
examination.'  In  answer  to  this,  it  may  be 
said  that  the  general  presumption  is  that  the 
testimony  of  a  witness  will  be  in  favor  of  the 
party  calling  him,  and  therefore  the  right  of 
cross-examination  ordinarily  belongs  to  the 
opposite  party;  and  if  the  witness  should 
prove  hostile,  it  would  be  proper  to  treat  him 
at  the  time  of  taking  the  deposition  as  such 
witnesses  are  treated  on  their  oral  examina- 
tion.' 

1,  Elliot  V.  Sbultz,  lo  Humph.  (Tenn.)  234.  It  has  been 
held  that  a  deposition  can  not  be  used  in  evidence  if  taken 
from  the  files  and  kept  until  the  trial,  Collins  v.  Shafer,  78 
Hun  512.     See  sees.  (i(ii6  supra,  712  infra, 

2,  Williams  v.  Kelsey,  6  Ga.  365;  Watson  v.  Race,  46  Mo. 
App.  546. 

3,  First  Nat.  Bank  v.  Forest,  44  Fed.  Rep*  246. 

4,  Nash  V.  State,  2  G.  Greene  (Iowa)  286;  McQintock  v. 
Curd,  32  Mo.  411;  Weber  v.  Kingsland,  8  Bosw.  (N.  Y.) 
415;  Oconnor  v.  American  Iron  Co.,  56  Pa.  St.  234;  Juneau 
Bank  v.  McSpedon,  15  Wis.  629;  Memphis  &  C  Packet  Co. 
▼•  Pickey,  (Ind.)  40  N.  E.  Rep.  527. 

5,  Yeaton  ▼.  Fry,  5  Cranch  335. 

6,  Hazelton  v.  Union  Bank  of  Columbus,  32  Wis.  45; 
£chola  V.  Staunton,  3  W.  Va.  574;  Brandon  v.  MuUenix,  11 
Heisk.  (  Tenn.)  446.  When  the  deposition  of  a  witness  is 
taken  by  both  parties,  either  party  may  use  both  depositions. 
Woodruff  V.  Gamer,  39  Ind.  246. 
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7,  Sexton  ▼.  Brock,  t$  Ark.  34$.    See  akothe  cases  dted 
above. 

8,  Juneau  Bank  ▼.  McSpedon,  15  Wis.  629.    See  slso  the 
cases  cited  above.    See  sea  817  in/ra, 

i  703.  Use  of  portions  of  depositioxis. 

When  a  deposition  relates  to  distinct  trans- 
actions and  is  not  used  by  the  party  in  whose 
behalf  it  was  taken,  the  other  party  may  be 
permitted  to  introduce  parts  of  the  deposi- 
tion relating  to  one  or  more  of  such  trans- 
actions, although  he  declines  to  offer  it  as  to 
others ;  but  he  should  not  be  permitted  to  in- 
troduce such  a  part  of  the  testimony  with 
reference  to  a  particular  transaction  as  is 
favorable  to  him,  and  reject  those  portions 
which  are  unfavorable.*  Applying  the  prin- 
ciple more  broadly,  there  would  seem  to  be 
no  objection  to  allowing  either  party  to  read 
such  parts  of  depositions  as  are  relevant  and 
relate  to  any  distinct  transaction,  leaving  it 
to  the  other  party  to  offer  the  remainder  of 
the  deposition,  if  he  desires.*  It  is  clear  that, 
token  parts  of  a  deposition  are  so  ready  the  oth- 
er party  may  introduce  such  portions  as  re- 
late to  the  same  subject  and  tend  to  explain 
that  which  has  been  read.*  When  a  person 
uses  the  deposition  of  the  adverse  party,  he 
thereby  makes  the  testimony  his  own,  and  is 
estopped  from  claiming  that  the  portion  read 
is  incompetent  evidence ;  *  and  the  party  who 
has  taken  the  deposition  may  object  to  his  in- 
terrogatories, if  the  deposition  is  used  by  the 
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adversary.'  So  it  has  been  held  that  one 
who  has  taken  a  deposition  which  he  does 
not  use  is  not  debarred  from  introducing  evi- 
dence to  impeach  the  witness,  if  the  deposi- 
tion is  used  by  the  other  party.*  It  is  ob- 
vious that  a  deposition  does  not  become  rele- 
vant or  admissible  for  one  party,  merely 
because  it  has  been  taken  by  the  other  party ^ 
unless  the  testimony  would  otherwise  be  ma- 
terial or  relevant.  Thus,  where  a  deposition 
was  taken  to  impeach  the  character  of  a  wit- 
ness, but  was  not  used,  and  the  character  of 
the  witness  was  not  otherwise  assailed,  the 
adverse  party  had  no  right  to  use  the  depo- 
sition, although  it  would  have  been  otherwise, 
if  the  witness  had  been  attacked  on  the 
trial.' 

1,  Cilfzens'  Bank  v.  Rhutasel,  67  Iowa  316. 

2,  Van  Horn  v.  Smith,  59  Iowa  144;  Calhoun  v.  Hays,  8 
Watts  &  S.  (Pa.)  127;  42>Am.  Dec.  275;  Gellatly  v.  Lowcry, 
6  Bosw.  (N  Y.)  113;  Converse  V.  Meyer,  14  Neb.  190.  But 
see,  Thomas  v.  Miller,  151  Pa.  St.  4S2;  South wark  Ins.  Co. 
V.  Knight,  6  Whart.  (Pa.)  327;  Grant  v.  Pendery,  15  Kan.  236, 
where  a  party  refused  to  read  the  aoss- examination,  aner 
reading  the  direct  examination  of  his  own  witness,  and  it  was 
held  pioper  to  strike  out  the  jxirt  read  and  to  instruct  the 
jury  to  disregard  the  same.     See  sec   168  supra, 

3,  Whitman  v.  Money,  63  N.  H.  448. 

4,  Jewell  V.  Center,  25  Ala.  498;  Fountain  v.  Ware,  56 
Ala.  558;  Texas  &  P.  Ky.  Co.  v.  Gay,  (Tex.)  30  S.  W.  Rep. 

543- 

5,  Hatch  V.  Brown,  63  Me.  410. 

6,  Elliott  V.  Schultz,  10  Humph.  (Tenn^  234.  Contra, 
Tordon  v.  Jordan,  3  Thomp.  &  C.  (N.  Y.)  269. 

7,  SuUiA'an  v.  Norris,  8  Bush  (Ky.)  521. 
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{704,  Suppression  ol  depositions.— 

A  common  mode  of  objecting-  to  the  validity 
of  a  deposition  is  by  a  motion  for  its  suppres- 
sion, that  is,  to  have  it  declared  by  the  court 
to  be  wholly  inadmissible  and  of  no  effect. 
Since  the  taking  of  depositions  is  a  proceed- 
ing, subject  to  the  control  of  the  court,  such 
motion  may  be  made,  even  before  the  taking  oi 
the  deposition,  when  the  objecting  party  de- 
sires to  raise  the  question  whether  the  notice 
is  sufiBcient  or  whether  the  proceeding  is  reg- 
ular in  other  respects.  Much  morej^requently^ 
however,  the  motion  is  made  after  the  return 
of  the  deposition  and  before  the  trial.  We 
have  seen  that  objections  to  interrogatories 
or  evidence,  or  to  any  of  the  proceedings  in- 
cident to  the  taking  of  depositions  may  be 
waived,  if  they  are  not  made  before  the  trial. 
On  the  principle  that  such  objections,  when 
made  at  the  trial,  are  too  late  to  admit  of  the 
correction  of  errors  which  might  otherwise  be 
remedied,  the  courts  generally  refuse  to  en- 
tertain motions  to  suppress  depositions,  un- 
less they  are  made  before  the  trial.^  It  is  to 
be  remarked,  however,  that  the  suppression 
of  a  deposition  is  a  matter  resting  to  a  con- 
siderable extent  in  the  discretion  of  the  court;  ' 
and,  in  some  jurisdictions,  such  motions  will 
be  entertained  at  the  trial.'  But  it  should 
be  noted  that  those  objections  which  relate  to 
the  materiality  of  the  testimony  should  be 
raised  at  the  trial;  and  depositions  will  not, 
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as  a  rule,  be  suppressed  before  trial  on  that 
ground,  unless  it  is  clear  that  the  testimony 
can  under  no  contingency  become  relevant.^ 

1,  Spence  v.  Mitchell,  9  Ala.  744;  Graydon  v.  Gaddis,  20 
Ind.  51J;  Goodland  v.  LcClair,  78  Wis.  176;  Howard  v. 
Stillwell,  139  U.  S.  199.  But  see,  Hazlett  v.  Gambold,  15 
lad.  303;  StuU  V.  Howard,  26  Ind.  456;  Wall  v.  Williams, 
II  Ala.  826.  In  Morgan  v.  Wing,  58  Ala.  301,  it  was 
held  too  late  to  object  after  the  jury  was  selected. 
Set  also,  Glenn  v.  Clare,  42  Ind.  60,  where  the  same 
rule  was  declared,  where  the  defect  did  not  appear  in  the 
deposition;  Bank  v.  Travers,  4  Biss.  (U.  S.)  507,  it  was  held 
to  be  too  late,  where  the  deposition  had  been  on  file  three 
years;  Palms  V.  Richardson,  51  Mich.  84,  where  notice  of 
filing  was  given,  but  no  motion  to  suppress  had  been  made 
before  the  trial;  Edwards  v.  Heuer,  46  Mich*  95,  same  rule 
where  there  was  irregularity  in  certificate;  In  re  Nobles  Es- 
tate, 22  111.  App.  535,  same  rule  where  appellant's  counsel 
moved  to  open  the  deposition,  and  then  moved  to  suppress  it 
because  not  properly  inclosed. 

2,  Semmens  v.  Wallers,  55  Wis.  675;  Smith  y.  Groneweg, 
40  Minn.  178;  Gorman  v.  Minneapolis  &  St.  L.  Ry«  Co.,  78 
Iowa  509. 

3,  Adams  Express  Co.  v.  McConnell,  27  Kan.  238,  where 
a  motion  was  entertained  on  the  day  before  triaL 

4,  Pittsburgh  Ry.  Co.  v.  ITieobald,  51  Ind.  246;  lays  v. 
Carr,  37  Kan.  141. 

5  705.  Grounds   for  suppression. —  It 

has  become  a  well  recognized  practice  to 
suppress  a  deposition  when  the  objection 
is  brought  to  the  attention  of  the  court 
with  reasonable  diligence,  and  it  is  established 
that  the  same  was  taken  under  such  circum- 
stances that  its  use  would  tend  rather  to  per- 
vert, than  to  aid  the  administration  of  jus- 


1525  IN    STATE  C0UUT8.  2706 

tice.^  It  is  a  well  established  rule  that  a 
deposition  may  be  attacked  by  proof  that  it 
was  taken  unfairly  or  without  authority  of  law. 
Under  statutes  providing  that  the  answer 
shall  be  written  down  by  the  officer,  it  has 
been  held  good  fj^round  for  suppression  that 
the  answers  of  the  witness  had  been  secretly 
prepared  for  him  by  an  attorney  or  other  per- 
son in  advance ;  *  or  that  the  witness  never 
signed  the  deposition,  or  that  he  was  person- 
ated by  another;'  or  that  the  deposition  or 
the  part  sought  to  be  suppressed  is  wholly 
hearsay ;  *  or  where  it  appears  that  the  state- 
ments were  not  made  on  the  knowledge  of  the 
witness,  and  that  he  had  evaded  stating  the 
means  of  his  knowledge;*  or  where  the  notices 
have  been  so  served  that  the  adverse  party  or 
his  attorney  could  not  have  a  reasonable 
opportunity  to  cross-examine  the  witness,*  or 
where  no  commission  had  been  issued  to  the 
officer."' 

1,  See  cases  and  illustrations  already  dted. 

2,  Fisk  V.  Tank,  I2  Wis.  276.  The  same  rule  has  been 
laid  down  where  the  witness  adopts  answers  already  made 
by  him,  given  in  a  private  deposition,  Greening  v.  Keel,  S4 
Tex.  326. 

3,  Lord  V.  Horsey,  5  Har.  (Del.)  317. 

4,  Atwell  V.  Lynch,  39  Mo.  519;  Rooker  ▼.  Rooker,  83 
Ind.  226. 

5,  Chisholm  v.  Beaver  Lake  Lumber  Co.,  33  111.  App.  253. 

6,  Cole  V.  Hall,  131  Mass.  88,  several  depositions  taken 
at  the  same  tini  e,  although  the  statutory  notice  was    given 

128 
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7,  Western   Union  Tel.   Co.    v.    H;unan,   2  Tex.    Civ. 
App.  100. 

i  706.    Same  —  Where  party   is    de- 
prived of  right  of  cross-examination.  — 

It  is  clearly  wittiin  the  po^er  of  the  court  to 
suppress  a  deposition,  when  it  appears  that 
the  moving  party  has  been  deprived  of  his 
right  to  cross- examine  the  witness  by  any 
misconduct  of  the  witness  or  the  party,  or  by 
the  siclsness  or  death  of  the  witness.*  If, 
however,  the  cross-examination  was  postponed 
by  consent  of  the  parties,  whereby  the  object- 
ing party  has  lost  the  right  to  cross-examine 
the  witness  by  reason  of  his  death,  and  his 
own  lack  of  vigilance,  there  is  no  ground  for 
suppression.  ^  And  if  the  testimony  is  substan- 
tially complete  and  the  deposition  duly  signed 
and  certified,  it  should  not  be  suppressed  be- 
cause a  question  or  two  on  cross-examination 
has  not  been  answered.  Said  Chief  Justice 
Shaw  on  this  subject:  "No  general  rule  can 
be  laid  down  in  respect  to  unfinished  testi- 
mony. If  substantially  complete,  and  the 
witness  is  prevented  by  sickness  or  death 
from  finishing  his  testimony,  whether  viva 
voce  or  by  deposition,  it  ought  not  to  be  re- 
jected, but  submitted  to  the  jury  with  such 
observations  as  the  particular  circumstances 
may  require.  But  if  not  so  far  advanced  as 
to  be  substantially  complete,  it  must  be  re- 
jected. " « 
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1,  Hewlett  V.  Wood,  67  N.  Y.  394;  Forrest  v.  Kissam,  7 
HUl  464,     See  also.  City  of  Chadron  v.  Glover,  43  Neb. 

732. 

2,  Forrest  v.  Kissam,  7  Hill  464. 

3,  Fuller  V.  Rice,  4  Gray  343. 

1707.  Same  —  Befusal  of  witness  to 

answer. — The  refusal  of  a  witness  to  answer 
substantially  a  proper  and  material  interroga 
tory,  either  in  the  answer  thereto  or  else- 
where in  the  deposition,  is  sometimes  held 
ground  for  suppressing  the  deposition.^  Bu% 
as  to  the  last  proposition,  a  contrary  rule  hah 
been  declared  by  high  authority  on  the  ground 
that  a  party  should  not  be  punished  for  the 
misconduct  of  his  witness,  but  that  the  wit- 
ness, in  such  cases,  should  be  punished  for  con- 
tempt of  court.*  While  the  refusal  to  answer  or 
the  evasion  of  a  question  in  answers  may  be 
so  gross  as  to  indicate  the  corruption  of  the 
witness  and  to  justify  the  suppression  of  the 
entire  deposition,  .  this  practice  should  not 
be  resorted  to,  unless  the  perversity  or  wil- 
fulness of  the  witness  is  manifest,  although 
those  answers  which  are  evasive  or  not  re- 
sponsive may  be  striken  out.'  Nor  will  the 
questions,  which  a  party  refuses  to  answer 
when  his  deposition  is  taken,  be  deemed  to 
have  been  confessed,  unless  such  refusal  was 
wilful.*  Clearly  a  deposition  should  not  be 
suppressed  for  failure  to  answer  an  immaterial 
question,'  or  for  mere  ambiguity  in  the  an- 
swer, where  there  has   been   no   attempt   to 
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make  the  answer  clear  by  cross-examination,* 
or  if  the  facts  called  for  can  be  ascertained 
from  other  parts  of  the  deposition,^  or  if  it 
is  evident  that  the  other  party  could  not  be 
prejudiced  by  the  omission,*  or  if  the  cross- 
interrogatory  is  impertinent,'  or  if  the  testi- 
mony was  taken  in  the  presence  of  the  at- 
torney for  the  opposite  party,  who  made  no 
objection  at  the  time  on  this  ground.**^ 

1,  Cliase  V.  Kenniston,  76  Me.  209;  Harris  v.  Miller,  30 
Ala.  221;  Hadra  v.  Uiah  Nat.  Bank,  9  Utah  412;  Fultou 
V.  Golden,   28  N.   [.    Eq.  37;  Simpson  v.  Smith,  27  Kan. 
567;  Smith  V.  Griffith,  3  Hill  333;   Shelton  v.    Paul,   (Tex. 
Civ.  App  )  27  S.  W.  Rep.  172.     See  also,  Kimball  v.  Davis, 

19  Wend.   437;    Robertson  v.  Melasky,  84  Tex.  559.     I 
all  material  questions  are  answered  in  a  latter  part  of  the 
dei30siiion,  it  should  not  be  suppressed,  Tedrove  v.  Esher, 
56  Ind.  443. 

2,  Keller  v.  Goodrich  Co.,  117  Ind.  556. 

3,  Trowbridge  v.  Sickler,  54  Wis.  306,  where  the  witness 
had  not  been  pressed  to  make  more  exact  answers,  the  sup- 
pression of  the  deposition  was  refused.  See  also,  Stratford 
V.  Ames,  2  Allen  577;  Robinson  v.  Boston  Ry.  Corp.,  7  Al- 
len 393. 

4,  Rushing  v.  Willis,  (Tex.  Civ.  App.)  28  S.  W.  Rep.  94 

5,  BuUard  v.  Lambert,  40  Ala.  204;  Savage  v.  Birckhead, 

20  Pick.  167;  Cohen  v.  Oliver,  (Tex.  Civ.  App.)  29  S.  W 
Rep.  81;  White  v.  Solomon,  (Mass.)  42  N.  E.  Rep.  104. 

6,  Olds  V.  Powell,  10  Ala.  393. 

7,  Goodrich  v.  Goodrich,  44  Ala.  670. 

8,  Scmmens  v.  Walters,  55  Wis.  675;  Stone  v.  Evans,  3a 
Minn.  243. 

9,  Asker  v.  Deniond,  103  Mass.  318. 
ID,  Kimball  v.  Davis,  19  Wend.  437, 
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I  708.  Suppression  for  non-compli- 
ance with  statute.  —  Depositions  are  some- 
times suppressed  on  the  ground  that  there 
has  been  a  substantial  failure  to  comply  with 
the  statviory  regvXations^  as  where  the  caption 
fails  to  identify  the  witness  and  the  certifi- 
cate fails  to  state  that  the  answers  were 
signed  and  sworn  to  by  the  witness;  *  or 
where  a  deposition  is  unsealed,  and  a  sealing 
is  required  by  the  statute;  ^  or  on  the  ground 
that  the  commission  was  not  executed  by  the 
proper  person ; '  or  that  du3  notice  of  the  tak- 
ing was  not  given;*  or  that  notice  was 
served  when  the  cause  was  not  properly  in 
court ;  ^  or  that  a  paper  has  been  improperly 
substituted  for  another;*  or  that  the  deposi- 
tion was  taken  after  the  death  of  the  plaint- 
iff and  before  the  substitution  of  an  admin- 
istrator/ or  that  the  deposition  had  been 
returned  into  court  unsealed,  not  permanently 
fastened  together,  and  that  the  fastenings  had 
been  removed/ 

1,  Emberson  v.  McKenna,  4  Tex.  App.  137. 

2,  In  re  Thomas,  35  Fed.  Rep.  337;  Travers  v.  Jennings, 
39  S.  C.  410. 

3,  Newton  v.  Porter,  69  N.  Y.  133,  where  it  was  held  that 
the  motion  must  be  made  with  due  diligence. 

4,  Hartley  v.  Chidester,  36  Kan.  363;  State  v.  Jones,  2 
Har.  (Del.)  393. 

5,  Joy  V.  Aultman  Co.,  11  Bradw.  (111.)  413. 

6,  Carter  y.  Manning,  7  Ala.  851. 
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7,  Kershman  v.  Swhela,  59  Iowa  93.     But  see,  Matsdn  v. 
Melchor,  42  Mich.  477. 

8,  Gage  v.  Brown,  125  111.  522. 

i  709.  Depositions  not  suppressed  for 
mere  irregularities. —  It  may  be  inferred 
from  what  has  already  been  stated  that  depo- 
sitions will  not  be  suppressed  on  account  of 
mere  irregularities  which  do  not  amount  to 
substantial  departures  from  the  statute  or 
which  do  not  so  affect  the  taking  or  use  of 
the  deposition  as  to  work  injustice  in  the 
case.  Thus,  the  courts  have  refused  to  sup- 
press depositions  when  not  returned  within 
the  time  limited  by  the  rule  of  court,  owing 
to  a  mistake  of  the  commissioner; ^  or  when 
the  notary  taking  the  deposition  failed  to 
affix  his  seal,  there  being  a  certificate  of  his 
official  character  by  the  clerk  of  the  proper 
court;  ^  or  where  the  certificate  of  the  com- 
missioner failed  to  show  that  the  deposition 
was  taken  between  the  hours  named  in  the 
commission,  but  recited  that  the  witness  had 
appeared  on  the  day  aamed  in  the  commission ; ' 
or  where  the  deposition  was  not  taken  at  the 
time  and  place  stated  in  the  notice,  but 
where  the  party  objecting  had  by  conseat 
afterwards  cross-examined  the  w;itness ;  *  or 
even  where  it  was  taken  after  the  time  fixed 
by  the  court,  when  at  the  request  of  the  ad- 
verse party  5  *  or  where  the  deposition,  when  re- 
ceived, was  open  at  one  end  presenting   the 
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appearance  of  having  been  worn  in  the  mail ;  • 
or  where  the  commissioner  did  not  examine 
all  the  witnesses  named  in  the  commission;' 
or  where  the  deposition  by  mistake  was  di- 
rected to  an  officer  of  the  wrong  county;  •  or 
where  the  deposition  was  not  filed  until  after 
the  time  fixed;'  or  where  there  was  a  mistake 
in  designating  the  capacity  in  which  the 
plaintiff  sued  or  the  name  of  a  party,  the  de- 
fect being  supplied  in  other  parts  of  the  com- 
mission, and  it  appearing  that  the  adverse 
party  had  not  been  misled.  ^° 

1,  Smith  V.  Cokefair,  8  Pa.  Co.  Ct.  Rep.  45. 

2,  Curtis  V.  Curtis,  131  Jnd.  489;  Rachac  v.  SpeDcer,  49 
Minn.  235. 

3,  Sanford  v.  Spence,  4  Ala.  237;  Sayles  v.  Stewart,  5 
Wis.  8.     See  also,  Semmens  v.  Walters,  55  Wis.  675. 

4,  Southern  Kan.  Ry.  Co.  v.  Robbing,  43  Kan.  145;  Sayles 
V.  Stewart,  5  Wis.  8. 

V    5,  Mix  V.  Baldwin,  156  111.  313. 

6,  Eiffert  v.  Crops,  44  Fed.  Rep.  164.  But  if  there  are 
serious  irregularities,  such  deposition  will  be  excluded, 
Smith  V.  Moody,  94  Ga.  534. 

7,  Schunior  v.  Russell,  83  Tex.  83. 

8,  Irvin  v.  Bevil,  80  Tex.  332. 

9,  Tuthill  Springs  Co,  v.  Smith,  90  Iowa  331. 

10,  Buckner  v.  Stewart,  34  Ala.  529;  Jordan  v.  Hazard,  10 
Ala.  221;  Parsons  v.  Boyd,  20  Ala.  112. 

i  710.  Suppression  of  parts  of  deposi- 
tions.— Parts  of  a  deposition,  material  to  the 
issue,  will  not  be  suppressed,  although  other 


^711  DEPOSITIONS  1532 

portions  may  be  incompetent  and  immaterial.* 
The  deposition  will  not  be  rejected  as  a  whole 
because  improper  questions  were  asked.  The 
objection  should  be  made  to  the  particular 
questions,  and,  if  not  so  taken,  it  is  waived.' 
Those  answers  which  are  not  responsive  should 
be  stricken  out  on  motion.'  Under  a  motion 
to  suppress  one  part  of  a  deposition,  a  party 
cannot  on  appeal  obtain  a  suppression  of  an 
other  part  on  another  ground.* 

1,  Ramsey  v.  Flannagan,  33  Ind.  305. 

2,  Higgins  V.  Wortell,  i8Cal.  330.     See  sec.   711  infra, 

3,  Lee  V.  Siowe,  57  Tex.  444;  Nones  v.  Northouse,  46 
Vt.  587;  Shepard  v.  Pratt,  16  Kan.  209,  where  a  deposition 
was  suppressed  because  the  witness  gave  his  conclusions 
rather  than  the  facts. 

4,  Hanks  v.  Van  Garder,  59  Towa  179. 

?  711.  Same — Miscellaneous. — The  mere 
fact  that  a  witness  has  read  the  questions 
before  he  answered  them  is  not  sufficient 
ground  for  suppressing  the  deposition.  But 
the  fact  that  a  deposition  is  thus  taken  may 
greatly  affect  the  credibility  of  the  witness, 
since  by  reading  the  questions  in  advance 
he  is  enabled  to  prepare  for  the  cross-eJcam- 
ination  in  a  manner  not  contemplated  by  the 
general  rules  of  procedure.^  The  same  rule 
was  applied  where  the  attorney  of  a  party, 
at  the  request  of  the  witness  and  before  the 
taking  of  the  deposition,  wrote  down  the  state- 
ment of  the  witness  substantially  as  he  after- 
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ward  testified  in  answer  to  the  interroga- 
tories.' It  has  been  held  no  ground  for  sup- 
pressing a  deposition  that  the  officer  taking 
it  occupied  the  same  room  with  an  attorney 
of  one  of  the  parties,  or  even  that  he  was  him- 
self an  attorney  for  one  of  the  parties  in  other 
cases;'  or  that  erasureB  and  interlineations 
exist,  unless  there  is  reason  to  suppose  that 
the  deposition  has  been  tampered  with.*  Por- 
tions of  a  deposition  should  not  be  suppressed 
before  the  trial  as  irrelevant,  unless  it  is 
clear  from  the  nature  of  the  issue  that  the 
proposed  testimony  cannot  be  relevant.*  On 
motion  to  suppress,  the  objection  to  the  dep- 
osition must  be  definite^  and  must  point  out 
the  particular  matters  or  defects  which  are 
relied  on.*  Thu<,  if  certain  questions  have 
not  been  answered  or  are  leading,  a  mere  gen- 
eral objection  does  not  suffice  on  a  motion  to 
suppress,  but  the  particular  points  relied  on 
must  be  disclosed;^  and  the  motion  will  be 
confined  to  that  portion  of  the  deposition 
which  is  attacked.* 

1,  Allen  V.  Sey fried,  43  Wis.  414.  Testimony  should 
not  be  rejected  merely  because  the  witness  consults  with  his 
littorney  daring  cross-examination.  New  Jersey  Express  Ca 
V.  Nichols,  33  N.  J.  L.  434. 

2,  Commercial  Bank  v.  Union  Bank,  11  N.  Y.  203. 

3,  Burton  v.  Galveston  Ry.  Co.,  61  Tex.  526;  Abbott  v. 
Pearfon,  130  Mass.  191,  where  a  person  had  advised  a  wit< 
ness  not  to  answer. 

4,  Johnston  v.  Beckham,  3  Grant  Cas.  (Pa.)  267. 

5,  C^rey  v.  Campbell,  52  Ind.  157. 
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6,  Whitaker  v.  Sigler,  44  Iowa  419;  Howard  v.  ColemaDy 
36  Ala.  721.     See  the  last  section. 

7,  Gassen  v,  Hendrick,  74  Cal.  444;  Neyland  T.  Beadv, 
69  Tex.  711;  Commercial  Bank  V.  Union  Bank,  1 1  N.  Y. 
203.     See  sees.  896  et  seq,  infra, 

8,  Wallis  V.  RJiea,  10  Ala.  451. 

i  712.  Amendments. — It  is  clearly  with, 
in  the  power  of  the  court,  on  application,  to 
order  the  return  of  a  deposition  to  the  officer 
for  the  correction  of  mistakes;  and,  in  some 
cases,  amendmenta  have  been  allowed  at.  the 
trial.  Thus,  where  a  deposition  was  taken 
in  another  county  of  the  state  before  a  jus- 
tice of  the  peace  who  had  omitted  to  state 
in  his  certificate  the  name  of  the  county  in 
which  the  testimony  was  taken,  and  that  he 
was  not  interested  in  the  c)&use,  he  was 
permitted  to  appear  before  the  court  and 
amend  his  certificate.^  So  a  commissioner 
was  allowed  to  testify  that  the  depositions 
were  taken  by  and  before  him.'  In  another 
case,  the  officer  had  failed  to  affix  the  word 
"commissioner"  to  his  signature;  and,  after 
the  deposition  was  offered  in  evidence,  it  was 
returned  to  the  commissioner  and  corrected, 
and  notice  of  filing  was  served  on  the  other 
party,  after  which  it  was  received  in  evidence.' 
Altlioiigh  the  commissioner  has  no  authority 
to  amend  the  certificate  after  it  has  been  filed, 
yet  the  court  may  grant  leave,  if  he  seeks  to 
amend.  ^  If  errors  could  have  been  remedied, 
provided  a  motion  to  suppress  the  deposition 


1535  IN    STATE   C0UBT8.  {718 

or  an  objection  to  its  admission  had  been 
made,  the  same  will  be  considered  as  waived 
when  not  sc^  made.*  A  witness  may  be 
allowed  to  correct  his  testimony  in  a  depo- 
sition by  oral  testimony  given  at  the  trial.* 

1,  Eller  V.  Rich.irdson,  89  Tenn.  575;  Gartside  Coal  Co. 
V.  Maxwell,  20  Fed.  Rep.  187,  where  a  deposition  was  with- 
drawn to  allow  officer  to  amend  the  certificate;  Donahue  v. 
Roberts,  19  Fed.  Rep.  863;  Conger  v.  Cotton,  37  Ark.  286; 
Bewley  v.  Ottinger,  i  Heisk.  (Tenn;)  354.  See  sep.  702 
supra* 

2,  Porter  v.  Beltzhoover,  2  Har.  (Del.)  484. 

3,  Jenkins  v.  Anderson,  (Pa.)  1 1  At  Rep.  558;  Semniens 
V.  Walters,  55  Wis.  675. 

4,  Oatman  v.  Andrews,  43  Vt.  466;  Wolfe  v.  Underwood, 
97  Ala.  375. 

5,  Tuthill  Springs  Co.  v.  Smith,  90  Iowa  33 1;  American 
Pub.  Co.  V.  Mayne  Co.,  9  Utah  318. 

6,  Baltzer  v.  Chicago,  M.  &  N.  Ry.  Co.,  89  Wis.  257. 

2  718.  The  certificate.  —  It  is  the  usual 
practice  to  require  the  commissioner  or  the 
other  oflBcer  to  attach  a  certificate  to  be 
returned  with  the  deposition,  to  the  end  that 
the  court  may  know  how  the  officer  has  per- 
formed his  duty,  and  whether  the  statute  and 
rules  of  court  have  been  complied  with.  Al- 
though the  practice  varies  in  different  states 
as  to  the  form  of  the  certificate,  it  is  gener- 
ally necessary  for  it  to  show  affirmatively 
that  the  deposition  was  taken  by  and  before 
the  commissioner  or  magii^trate  making  the 
return.'     It  should  set  forth  that  the  respect- 
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ive  parties  had  appeared,  or  the  contrary,'  as 
well  as  the  time  and  place  at  which  the  testi- 
mony was  taken.'  It  should  appear  that  the 
witnesses  were  duly  sworn  or  affirmed;*  that 
the  testimony  was  reduced  to  writing  by  the 
officer,  or  by  some  disinterested  person  in 
his  presence,"  and  that  the  witness  had  sub- 
scribed the  deposition.*  But  where  the  stat- 
ute does  not  require  the  signature  of  the  wit- 
ness, the  deposition  is  not  necessarily  to  be 
rejected  on  account  of  the  omission  of  the 
signature.*  Other  requisites  which  have  been 
prescribed  are,  that  the  certificate  should 
show  the  state  and  county  in  which  the  depo- 
sition was  taken,*  and  contain  the  names  of 
the  witnesses.'  Statutes  sometimes  require 
the  certificate  to  set  forth  the  reason  for  tak- 
ing the  deposition  and  the  form  of  the  oath, 
and  whenever  these  or  other  requirements  are 
prescribed  in  the  statute,  there  must  be  com- 
pliance. ^°  But  it  has  frequently  been  held 
that,  if  some  of  the  matters  usually  stated  in 
the  certificate  are  contained  in  the  caption^ 
so  that,  when  the  two  are  taken  together, 
the  court  can  see  that  the  statute  has  been 
complied  with,  it  is  sufficient." 

I,  Powers  V.  Shepard,  21  N.  H.  60;  53  Am.  Dec  168; 
Dane  v.  Mace,  37  N.  H.  533;  Porter  v.  Beltzhoover,  2  Har. 
(Del.)  484;  Homberger  v.  Alexander,  1 1  Utah  363.  As  to 
this  subject  in  federal  courts,  see  sees.  661  et  seq,  infra, 

2,  Hay  V.  State,  58  Ind.  337;  Carpenter  v.  State,  58  Ark. 
233- 
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3,  Moss  y.  Booth,  34  Mo.  316;  Stetson  v.  Lyon,  34  Ak. 
140. 

4,  Moss  y.  Booth,  34  Mo.  316;  Stetson  y.  Lyons,  14  Ala. 
140;  Thomas  y.  Wheeler,  47  Mo.  363;  Bailis  y.  Cochran,  2 
Johns.  417. 

5,  Bailis  y.  Cochran,  2  Jcihns.  417. 

6,  Bush  y.  Barron,  78  Tex.  5;  Bell  y.  Chambers,  38  Ala. 
660;  Thompson  v.  Haile,  12  Tex.  139. 

7,  Mobley  y.  Hamit,  i  A.  K.  Marsh.  (Ky.)  590;  Moulson 
y.  Hargrove,  I  Serg.  &  R.  (Pa.)  201 ;  £de  y.  Johnson,  15  Cal. 
53,  where  the  instrument  was  an  affidavit. 

8,  Payne  y.  Briggs,  8  Neb.  75. 

9,  Amick  y.  Holman,  71  Mo.  445. 

10,  Patterson  y.  Wabash  Ry.  Co.,  54  Mich.  91;  Western 
Union  Tel.  Co.  v.  Collins,  45  Kan.  80,  where  the  form  of 
an  oath  was  defective;  Ember  son  v.  McKenna,  4  Tex.  App. 
137,  where  there  was  a  failure  to  show-  that  deposition  was 
signed  and  sworn  to. 

11,  Borders  v.  Barber,  81  Mo.  636;  Houston  Ry.  Co.  v. 
Larkin,  64  Tex*  454;  Wanzer  v.  Hardy,  4  Wis.  229. 

i  714.  The  caption. — The  caption  is  the 
heading  of  the  deposition  in  which  the  officer 
generally  states  the  time  and  place  of  taking 
the  deposition,  and  the  authority  by  which 
it  is  taken,  as  well  as  the  names  of  the  par- 
ties and  the  witnesses  sworn.  ^  Although  the 
statutes  and  rules  of  court  frequently  pre- 
scribe the  requisites  of  the  certificate  to  be 
attached  to  the  deposition,  this  is  not  usual 
in  respect  to  the  caption,  hence  irregularities 
in  respect  to  this  part  of  the  deposition  are 
less  likely  to  be  fated.  If  the  certificate  states 
the  facts  showing  that  the  statute  has  been 
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substantially  complied  with,  and  contains 
those  recitals  usually  contained  in  the  cap- 
tion, the  deposition  should  be  admitted,  how- 
ever defective  the  caption  may  be.*  If,  how- 
ever, the  statute,  under  which  the  deposition 
is  taken,  prescribes  what  the  caption  shall 
contain,  it  must  be  substantially  complied 
with. '  Mere  mistakes  in  the  caption  as  to  the 
names  of  the  parties  or  witnesses,  or  in  other 
respects,  which  work  no  prejudice  to  the 
rights  of  the  party  objecting,  are  generally 
disregarded.* 

I,  Proff.  Not.  sec  58;  Weeks  Dep.  sec  523. 

.  2,  Plummer  v.  Roads,  4  Iowa  587;  Boy  kin  v.  Smith,  65 
Ala.  294;  Freeland  v.  Prince,  41  Me.  105;  Rand  v.  Dodge, 
17  N.  H.  343. 

3,  Welles  V.  Fish,  3  Pick  74. 

4,  Hayword  Rubber  Co.  v.  Durcklee,  30  Vt.  29;  Field  v. 
Tenny,  47  N.  H.  513;  Spaulding  v.  Kobbins,  42  Vt.  90; 
Kidder  v.  Blaisdell,  45  Me.  461. 

?  716.  Adjournments. —  Commissioners 
or  other  officers  authorized  to  take  depositions 
must  observe  the  directions  of  the  commis- 
sion and  the  statute  or  rules  of  court.  Hence, 
they  have  not  the  authority  to  postpone  or 
continue  the  taking  of  the  deposition  to  an- 
other time  or  place,  in  a  manner  not  warranted 
by  the  notice  or  commission.^  Thus,  where 
the  person  on  whom  the  notice  had  been 
served  was  present  with  his  attorney  at  the 
time  and  place,  and  waited  until  notified  by 
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the  officer  that  the  time  had  expired,  and  then 
discharged  his  attorney,  it  was  held  that  the 
deposition  was  inadmissible,  although  th.e  of- 
ficer had  adjourned  the  proceeding  to  a  later 
hour  in  piirsuance  to  a  telegram  from  the 
other  party  of  which  notice  was  given.*  The 
notice  often  contains  a  clause  to  the  effect 
that  the  taking  of  the  deposition  is  to  be  con- 
tinued from  day  to  day  until  completed.  It 
is  clear  that,  in  such  case,  the  notice  is  suffi- 
cient to  warrant  the  continuance  from  day  to 
day  until  the  witnesses  have  finished  their 
testimony.'  But  such  a  notice  or  commission 
does  not  usually  authorize  a  continuance  for 
a  longer  period  than  the  succeeding  day.* 
"Where,  however,  the  succeeding  day  falls  on 
a  legal  holiday  or  on  Sunday,  an  adjournment  to 
the  first  business  day  is  no  ground  for  sup- 
pressing the  deposition.*  In  some  cases,  the 
courts  have  sanctioned  the  practice  by  the 
officer  of  postponing  the  taking  of  the  deposi- 
tion beyond  a  succeeding  day,  where  it  did 
not  appear  that  such  continuance  had  re- 
sulted injuriously  to  the  other  party,  and  no 
motion  had  been  made  to  suppress  the  depo- 
sition.* Although  the  notice  or  commission 
only  mentions  a  certain  date,  if  it  is  incon- 
venient to  finish  the  testimony  on  that  date, 
it  is  proper  to  continue  to  the  succeeding 
day.  ^  If  a  deposition  is  taken  on  a  day  other 
than  that  stated  in  the  notice  or  citation,  and 
no  legal  continuance  appears   to  have   been 
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made,  it  should  not  be  received.*  Where  a 
party  had  been  duly  notified  of  the  time  and 
place,  but  did  not  attend,  it  was  held  admis- 
sible to  adjourn  the  taking  of  the  deposition 
to  the  house  of  the  witness  on  account  of  his 
sickness,  without  further  notice.' 

1,  Beach  v.  Workman,  20  N.  H.  379;  Johnson  v.  Perry, 
54  Vt.  459;  Bowman  V.  Branson,  iii  Mo.  343;  Buddicum 
V.  Kirk,. 3  Cranch  293. 

2,  Hennessy  v.  Stewart,  31  Vt.  486. 

3,  Stainl^rook  v.  Drawyer,  25  Kan.  383;  Finlay  ▼.  Hum- 
ble, 2  A.  K.  Marsh.  (Ky.)  569;  Weeks  Dep.  288. 

4,  Raymond  V.  Williams,  21  Ind.  241;  Harding  v.  Mer- 
rick, 3  Ala.  60;  Parker  v.  Hayes,  23  N.  J.  Eq.  186.  An  ad- 
journment from  Saturday  till  Monday  following  has  been 
held  admissible,  Stainbrook  v.  Drawyer,  25  Kan.  383. 

5,  Leach  v.  Leach,  46  Kan.  724,  where  an  adjournment 
was  taken  over  Sunday  and  Washington's  birthday. 

6,  Wixom  V.  Stephens,  17  Mich.  518;  97  Am.  Dec  205, 
where  the  witness  did  not  appear,  the  commissioner  waited 
two  hours  and  then  adjourned  the  examination  to  another 
day  and  place  in  the  same  county. 

7,  Babb  V.  Aldrich,  45  Kan.  218;  Read  v.  Patterson,  11 
Lea(Tenn.)  430;  Ulmer  v.  Austill,  9  Port.  (Ala.)  157.  See 
also,  Brandon  V,  Mullenix,  iiHeisk.  (Tenn.)  446.  When- 
ever a  continuance  is  made,  it  should  appear  in  the  proceed- 
ings that  It  was  for  sufficient  cause,  Kisskadden  v.  Grant, 
4  Mo.  74.  A  deposition  was  properly  suppressed  because 
it  did  not  appear  from  the  record  to  have  been  continued  for 
cause.  Bowman  v.  Branson,  III  Mo.  343. 

8,  Bennett  v.  Bennett,  37  W.  Va.  396, 

9,  Lowd  V.  Bowers,  64  N.  H.  i. 

i  716.  Presence  of  party  when  depo- 
sition is  taken  on  commission. — Where 
depositions   are   taken   on    commission,  upon 
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interrogatories  settled  in  advance,  there  is  no 
necessity  for  the  presence  of  the  parties  or 
attorneys.  Indeed,  their  presence  is  an  im- 
propriety which,  by  the  rules  of  some  courts, 
is  forbidden.  This  is  upon  the  theory  that 
the  witness  who  is  to  be  examined  upon  a 
commission  ought  to  answer  the  interroga- 
tories and  cross-interrogatories  in  the  absence 
of  those  whose  interest  may  be  promoted  by 
distorting  his  testimony.*  According  to  this 
view,  the  deposition  will  be  excluded,  if  a 
party  who  has  taken  out  a  commission  to 
examine  a  witness  on  interrogatories  is  pres- 
ent at  its  execution,  unless  something  in  the 
nature  of  a  waiver  is  shown ; '  and  on  the  same 
view,  it  has  been  held  immaterial  that  the 
commissioner  did  not  take  the  testimony  at 
the  place  named  in'the  notice  and  commission, 
when  the  other  party  did  not  appear.* 

1,  Sayles  v.  Stewart,  5  Wis.  8. 

2,  Holmes  v.  Dobbins,  19  Ga.  630;  Beverly  v.  Burke,  14 
Ga.  70.  In  Iowa,  the  statute  provides  that,  in  such  cases, 
neither  party  shall  be  present,  unless  both  are;  and  the  cer- 
tificate is  required  to  state  whether  either  party  is  present, 
Iowa  Code  3738;  Turner  v.  Hardiu,  80  Iowa  691.  See 
also.  Nutter  v.  Ricketts,  6  Iowa  92.  The  contrary  view  has 
been  held  in  some  cases,  when  it  did  not  appear  that  the 
witness  had  been  influenced  by  such  presence,  Otis  v. 
Clark,  2   Miles  (Pa.)  272;  Nutter  v.  Ricketts,  6  Iowa  92. 

3,  Sayles  v.  Stewart,  5  Wis.  8,  where  the  testimony  was 
taken  at  52  Wall  St.,  New  York,  while  the  place  named  in 
the  commission  was  the  comer  of  Nassau  and  Cedar 
streets. 
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1 717.  Betaking  depositions.  —  It  was  a 

familiar  rule  in  the  old  chancery  practice 
that,  after  the  publication  of  the  testimony, 
no  new  testimony  should  be  taken,  and  no 
witness  should  be  re-examined,  except  upon  a 
clear  showing  that  the  interests  of  justice  de- 
manded it.  The  rule  rested  upon  the  view 
that  it  was  a  dangerous  proceeding  to  permit 
parties  to  make  out  evidence  by  piecemeal, 
and  to  make  up  the  deficiencies  of  original 
depositions  by  other  evidence.^  Although  in 
modern  practice  the  courts  have  by  no  means 
lost  sight  of  the  reason  for  the  old  rule,  much 
greater  latitude  is  allowed  than  formerly;  and 
there  is  no  doubt  of  the  power  of  the  court  to 
allow  the  deposition  of  a  witness  to  be  retaken 
when  newly  discovered  evidence  seems  to  have 
been  omitted,  or  where  there  has  been  such 
mistake  that  the  interests  of  justice  require 
a  second  examination.  Thus,  if  interrogato- 
ries have  not  been  fully  answered,  and  the  dep- 
osition is  objected  to  for  that  reason,^  or  if 
the  deposition  has  been  suppressed'  or  lost,* 
the  court  may  order  it  to  be  taken  again. 
While  it  is  the  general  practice  to  obtain  the 
leave  of  courts  and  while  such  leave  has  fre- 
quently been  held  necessary,*  yet  there  is  au- 
thority for  the  view  that  the  deposition  may 
be  retaken,  in  such  case,  without  leave.*  So 
where  a  deposition  has  been  defectively  takeriy 
or  exceptions  have  been  taken  to  it,  and  it  is 
liable  to  be  suppressed,  it  is  proper  to  have 
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it  retaken  without  waiting  to  see  whether  the 
objections  will  be  waived.'  On  the  principle 
under  discussion,  if  justice  seems  to  require 
it,  the  court  may  order  a  deposition  rfturned 
for  further  cross-examination  of  the  witness.* 

1,  Whitelocke  v.  Baker,  13  Ves.  511.  The  Schooner  Ruby, 
5  Mason  (U.  i).)  4>;i. 

2,  Davis  V.  Moody,  13  Ga.  188. 

3,  Arundel  v.  Pitt,  Ambler  585;  Sanford  v.  Paul,  3  Brown 
Ch.  370;  Weeks  Dep.  sec.  528,  and  cases  there  cited. 

4,  Weeks  Dep.  sec.  526. 

5,  Kirby  v.  Cannon,  9  Ind.  371 ;  Addleman  v.  Swartz,  22 
Ind.  249;  Thurber  v.  Cecil  Nat.  Bank,  52  Fed.  Rep.  513; 
Newman  v.  Kendall,  2  A.  K.  Marsh.  (Ky.)  234;  Evansich  v. 
Gulf  Ry.  Co.  61  Tex.  24;  Raney  v.  Weed,  i  Barb.  220,  where 
the  court  refused  application  after  the  death  of  the  only 
other  witness  cognizant  01  the  facts. 

6,  Parker  v.  Chambers,  24  Ga.  518;  Davis  v.  Moody,  13 
Ga.  188;  Beach  v.  Schmuitz,  20  III.  185,  where  it  was  held 
that  the  court  may  determine  which  deposition  shall  be  read. 

7,  Boone  v.  Miller,  73  Tex.  557;  Fox  v.  Jones,  i  W.  Va. 
205;  91  Am.  Dec.  383;  Akers  v.  Demond,  103  Mass.  318. 

8,  Graham  v.  Carleton,  9  N.  Y.  S.  392,  where  a  re-cross- 
examination  was  ordered  at  the  expense  of  the  opposite 
party  for  the  reason  that  he  had  improperly  supplied  ihe  wit- 
ness with  a  copy  of  the  questions. 

i  718.  Exhibits  to  depositions. — Under 
the  familiar  rule  that  parol  evidence  should 
not  be  received  of  the  contents  of  written 
instruments,  exhibits  and  papers,  referred  to 
in  a  deposition,  can  not  be  read,  unless  they 
are  attached  to  the  deposition^  and  offered  and 
made  a  part  of  it.'     Thus,    where  a  witness 
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stated  that  he  was  made  an  agent  by  an 
instrument  in  writing,  and  proceeded  to  state 
the  powers  conferred  upon  him  thereby,  and 
did  not  produce  or  account  for  the  instrument, 
it  was  held  that  the  testimony  was  properly 
rejected  as  parol  evidence  of  the  contents  of 
a  written  instrument.'  Nor  does  a  paper 
become  evidence  by  the  mere  fact  that  it  is 
produced  before  the  commissioner  and  marked 
for  identification,  or  by  the  mere  fact  that 
proof  of  its  execution  has  been  given.'  Where 
there  are  several  sets  of  interrogatories  to  be 
propounded  to  different  witnesses,  and  wher*3 
the  same  exhibit  cannot  be  attached  to  each, 
it  may  be  annexed  to  one  set  of  interroga- 
tories and  referred  to  and  properly  described 
in  the  other.*  Witnesses  residing  out  of  the 
state  are  not  compelled  to  annex  original  let- 
ters or  other  documentary  evidence  to  depo- 
sitions; they  are  not  called  upon  to  risk  the 
loss  of  valuable  original  papers  by  annexing 
them  to  a  deposition  to  be  transmitted  to  a 
distant  state.  If  they  are  unwilling  to  do  so, 
copies  can  he  attached^  and  a  foundation  is 
thus  laid  for  the  admission  of  such  copies  in 
evidence.*  The  copy  should  be  properly  sworn 
to,  identified  and  annexed  to  the  deposition.* 
It  is  proper  for  the  commissioner  to  return  a 
copy  of  a  deed  referred  to  in  the  testimony, 
whether  the  deed  is  admissible  in  evidence  at 
the  trial  or  not.^  In  a  Massachusetts  case, 
where  a  witness  in  another  state  had  refused 
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to  annex  original  letters  on  the  ground  that 
they  related  to  other  private  matters  in  no 
way  relevant  to  the  action,  the  court  held  that 
the  most  whioh  could  be  required  of  the  wit- 
ness in  such  a  case  was  to  furnish  true 
extracts  from  such  letters  as  he  had  relating 
to  the  subject  of  inquiry,  and  to  make  oath 
as  to  their  verity,  upon  being  paid  a  reason- 
able charge  therefor.'  If  the  circumstances 
are  such  that  the  parity  cross-examining  a 
witness  at  the  taking  of  a  deposition  is 
entitled  to  the  entire  letters  or  documents, 
and  only  extracts  are  attached,  his  remedy  is 
not  an  objection  at  the  trial,  but  a  motion 
before  the  trial  to  have  the  deposition  amended 
or  suppressed.'  It  is  obvious  that,  if  a  docu- 
ment is  irrelevant  or  incompetent  as  evidence^ 
it  is  not  made  competent  by  being  cUtached  to  a 
deposition,  if  proper  objection  is  made.*® 

1,  Crary  v.  Carrodine,  4  Ark.  216;  Mather  v.  Goddard,  7 
Conn.  303;  Petriken  v.  Collier,  7  Watts  &  S.  (Pa.)  392.  A 
paper  pinned  to  a  deposition  and  not  referred  to  therein  or 
otherwise  identified,  is  not  evidence,  Susquehanna  &  W.  N. 
Ry.  Co.  V.  Quick,  61  Pa.  St.  328;  so  loose  papers  returned 
in  the  same  envelope  as  the  deposition  are  not  part  of  the 
same,  Apfel  v.  Crane,  83  Ala.  312.  See  also,  Toby  ▼. 
Oregon  Pac.  Ry.  Co.,  98  Cal.  490. 

2,  Hotchkiss  ▼.  Dailey,  2  Ind.  117;  King  ▼.  Dale,  2  HI. 

513. 

3,  Edmonstone  ▼.  Hartshorn,  19  N.  Y.  Qb 

4y  Mobley  v.  Leophart,  51  Ala.  587. 

5,  Amherst  Bank  v.  Conkey,  4  Met.  459;  Petersburg  Coi> 
v.  Manhattan  Ins.  Co.,  66  (ia.  446;  Commercial  Bank  ▼. 
Union  Bank,  11  N.  Y,  203;  UHerbette  v.  Pittsfield  Nat. 
Bank,  162  Mass.  137. 
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6,  Gimbel  v.  Hufford,  46  Ind.  125;  Thom  v.  Wilson,  27 
Ind.  370;  Fisher  v.  Greene,  95  111.  94. 

7,  Giles  V.  PaxsoD,  36  Fed.  Rep.  882. 

8,  Amherst  Bank  v.  Conkey,  4  Met.  459. 

9,  Wright  V.  Cabot,  89  N.  Y.  570. 

10,  Ashley  v.   Wolcott,  3  Gray  571 ;  Smith  v.  Ellison, 
(Col.  App.)  40  Pac.  Rep.  502. 


§719.  Depositions  taken  in 
countries. —  The  usual  method  of  taking 
depositions  in  foreign  countries  is  by  com- 
mission, and  not  upon  oral  interrogatories 
de  bene  esse.  It  was  early  decided  by  the 
supreme  court  of  the  United  States  that  this 
was  the  only  regular  mode  of  taking  such 
depositions.*  Another  mode  of  taking  depo- 
sitions abroad  is,  however,  now  recognized 
by  the  statutes  of  the  United  States  and  of 
some  of  the  states,  namely,  by  means  of  letters 
rogatory.'^  By  this  term  is  meant  an  instru- 
ment sent  in  the  name  and  by  the  authority 
of  a  judge  or  court  to  another  such  officer, 
requesting  the  latter  to  cause  a  witness,  who 
is  within  the  jurisdiction  of  the  judge  or  court 
to  whom  such  letters  are  addressed,  to  be  ex- 
amined upon  interrogatories  filed  in  a  cause 
pending  before  the  former.'  "By  this  in- 
strument, the  court  abroad  is  informed  of  the 
pendency  of  the  cause  and  the  names  of  the 
foreign  witnesses,  and  is  requested  to  cause 
their  depositions  to  be  taken  in  due  course  of 
law,  for  the  furtherance  of  justice,  with  an 
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offer,  on  the  part  of  the  tribunal  making  the 
request,  to  do  the  like  for  the  other  in  a  sim- 
ilar case.  The  writ  or  commission  is  usually 
accompanied  by  interrogatories,  filed  by  the 
parties  on  each  side,  to  which  the  answers  of 
the  witnesses  are  desired.  The  commission 
is  executed  by  the  judge  who  receives  it, 
either  by  calling  the  witness  before  himself, 
or  by  the  intervention  of  a  commissioner  for 
that  purpose;  and  the  original  answers,  duly 
signed  and  sworn  to  by  the  deponent  and 
properly  authenticated,  are  returned  with  the 
commission  to  the  court  from  which  it  is- 
sued. "  *  This  practice  is  seldom  resorted  tOj 
but  prevails  in  those  cases  where  the  author- 
ities of  the  foreign  country  do  not  allow  com- 
missioners appointed  by  our  courts  to  admin- 
ister oaths  or  take  testimony.  Where  letters 
rogatory  are  issued,  the  deposition  is  taken, 
not  according  to  the  rules  prescribed  by  the 
court  where  the  action  is  pending,  but  ac- 
cording to  the  procedure  adopted  by  the  court 
of  the  country  whose  assistance  is  asked.* 
Proceedings  to  take  such  depositions  or  any 
depositions  upon  commission  abroad  should 
be  liberally  construed.* 

1,  Stein  V.  Bowman,  13  Peters  209;  Cootes  v.  Taniihoiiscr, 
18  Fed.  Rep.  667,  where  it  was  held  that  such  depositions 
cannot  be  taken  under  sec.  863  Rev.  Stat.  U.  S.  The  appoint- 
ment of  commissioners  in  such  a  case  is  in  the  discretion  of 
the  court,  United  States  v.  Parrot,  McAll  447. 

2,  Rev.  Stat.  U.  S.  sec  875. 

3,  Bouv.  L.  Diet,  title  Letters  Rogatory. 
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4,  I  Greenl.  sec.  320. 

5,  Nelson  v.  United  States,  Peters  C  C.  235;  Weeks 
Dep.  sec.  128. 

6,  Dusert  v.  Roe,  i  Wall.  Jr.  (U.  S.)  39;  Gilpin  ▼.  Con- 
sequa,  3  Wash.  (U.  S.)  184;  Winthrop  v.  Union  Ins.  Co., 
2  Wash.  (U.  S.)  7. 

1 720.  Depositions  to  perpetuate  testi- 
mony.—  In  a  former  section  attention  was 
called  to  the  practice  of  courts  of  equity  with 
respect  to  a  class  of  depositions  taken  to  per- 
petuate testimony,  otherwise' called  deposi- 
tions in  perpetuam  rei  memoriam.  They  are 
resorted  to  much  less  frequently  than  others, 
and  will  require  no  elaborate  discussion.  By 
the  federal  stcUute,  depositions  of  this  char- 
acter may  be  taken  upon  application  to  the 
circuit  court,  as  a  court  of  equity,  according 
to  the  usages  of  chancery,  if  the  subject 
is  cognizable  in  any  court  of  the  United 
States.^  "Any  court  of  the  United  States 
may  admit  in  evidence  in  any  cause  before  it 
any  deposition  taken  in  perpetuam  rei  mem" 
oriamy  which  would  be  so  admissible  in  the 
court  of  the  state  wherein  such  cause  is  pend- 
ing, according  to  the  laws  thereof."*  This 
mode  of  taking  testimony  is  generally  regu- 
lated by  statutes  in  t/ie  several  states.  Pro- 
visions quite  common  to  such  statutes  are 
that  the  moving  party  shall  present  to  the 
court  his  application  to  the  effect  that  he 
expects  to  be  a  party  to  an  action,  or  that  a 
controversy  is  likely  to  arise  as  to  some  sub- 
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ject,  together  with  the  names  of  all  persons 
interested  therein  and  the  names  of  the  wit- 
nesses whose  testimony  it  is  necessary  to  pre- 
serve, as  well  as  such  other  facts  as  may  tend 
to  show  that  the  testimony  is  material  and 
necessary  to  be  preserved.*  If  the  court  is 
satisfied  that  sufficient  cause  is  shown,  an 
order  issues  requiring  notice  for  the  taking 
of  the  deposition  of  such  witnesses  to  be  served 
upon  all  persons  interested  in  the  subject 
matter;  this  testimony  is  then  du]y  certi- 
fied and  filed  with  some  public  officer  named 
in  the  statute,  and,  if  a  suit  subsequently 
arises,  may  be  read  in  evidence  by  the  parties 
interested  or  by  their  privies.  It  will  be  ob- 
served that,  although  the  procedure  is  some- 
what different,  the  essential  distinction  be- 
tween this  and  other  depositions  is  that  tes- 
timony of  this  character  is  taken,  not  for  use 
in  a  pending  suit,  but  to  be  preserved  for 
use  in  an  anticipated  suit.  In  some  states, 
however,  if  an  action  be  pending  at  the  time 
of  taking  the  deposition  between  the  person 
making  the  petition  and  those  named  therein 
or  those  in  privity  with  them,  and  if  the  pro- 
ceedings are  regular,  the  deposition  so  taken 
may  be  used. 

1,  Rev.  Stat  U.  S.  sec.  S66. 

2,  Gould  V.  Gould,  3  Story  (U.  &)  516. 

3,  See  the  statutes  of  the  several  states.    See  also,  articles 
13  L.  Rep.  256;  25  Cent.  L.  Jour.  242;  27  Cent.  L.  Jour. 

495- 
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CHAPTER  X9. 

BISGOYEBT. 

721.  Bill  of  discovery  —  General  nature  of. 

722.  Statutory  discovery. 

723.  Effect  of  statutes  upon  former  remedy. 

724.  Scope  of  the  examination. 

725.  Same — Examination  under  the  control  of 
the  court. 

726.  Privilege— Self -crimination. 

727.  Inspection  of  books  and  papers. 

728.  Inspection  of  documents  in  the  United  States 
courts. 

§  729.  Statutory  discovery  of  books  and  papers  in 
state  courts. 

?  721.  Bill  of  discovery  —  Gtoneral  na- 
ture of.  —  It  was  one  of  the  infirmities  of  the 
procedure  in  the  common  law  courts  that  they 
afforded  no  adequate  remedy  for  one  party  to 
obtain  from  his  adversary  any  disclosure  of 
facts  material  to  the  issue,  either  by  compell- 
ing him  to  make  admissions  in  his  plead- 
ing, or  to  testify  at  the  trial  or  before,  or  to 
furnish  documents  material  to  the  issue  for 
inspection.  It  was  to  remedy  these  defects 
that  the  courts  of  chancery  entertained  the 
bill  of  discovery y  that  is,  a  bill  which  asks  no 
relief  other  than  the  discovery  of  facts  rest- 
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ing  in  the  knowledge  of  the  defendant,  or  the 
discovery  of  deeds,  writings  or  other  things 
in  his  possession  or  power,  in  order  to  main- 
tain a  right  or  title  of  the  party  asking  it 
in  some  suit  or  proceeding  in  another  court. ' 
From  the  nature  of  this  proceeding,  as  soon 
as  the  defendant  had  interposed  his  answer 
making  disclosure  of  facts  incompliance  with 
the  rules  of  equity,  the  action  terminated ;  the 
party  seeking  the  discovery  had  accomplished 
all  the  relief  which  this  auxiliary  proceeding 
could  afford,  and  he  was  at  liberty  to  use  the 
evidence  thus  obtained  in  his  other  action.? 
The  courts  of  equity,  not  only  exercised  this 
auxiliary  jurisdiction,  but  they  always  as- 
serted their  right  to  probe  the  conscience  of 
the  defendant;  and  it  was  an  incident  of 
their  general  jurisdiction  that  the  defendant 
could  he  compelled  to  answer  on  oath  the  alle- 
gations and  interrogatories  in  the  bill.  "It 
is  the  right,  as  a  general  rule,  of  the  plaint- 
iff in  equity  to  examine  the  defendant  upon  oath 
as  to  all  matters  of  fact  which,  being  well 
pleaded  in  the  bill,  are  material  to  the  proof 
of  the  plaintiff's  case,  and  which  the  defend- 
ant does  not,  by  his  form  of  pleading,  admit. 
Courts  of  equity  as  a  general  rule  oblige  a 
defendant  to  pledge  his  oath  to  the  truth  of 
his  defense ;  with  this  qualification,  the  right 
of  a  plaintiff  in  equity  to  the  benefit  of  the 
defendant's  oath  is  limited  to  a  discovery  of 
such  material  facts  as  relate  to  the  plaintiff's 
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case,  and  it  does  not  extend  to  the  discovery 
of  the  manner  in  which  or  of  the  evidence  by 
means  of  which  the  defendant's  case  is  to  be 
established,  or  to  any  discovery  of  the  defend- 
ant's evidence. "  *  The  bill  of  discovery  could 
be  maintained  by  the  plaintiff'  in  an  action  at 
law  against  the  defendant  therein,  or  by  the 
defendant  in  an  action  at  law  against  the 
plaintiff  therein,  and  also  by  the  defendant  in 
a  suit  in  equity  in  the  form  of  a  cross-bill 
against  the  complainant  therein,  in  order  to  ob- 
tain a  disclosure  of  facts  necessary  to  enable 
him  to  frame  his  answer  to  the  original  bill; 
or  it  could  be  maintained  to  secure  a  disclosure 
of  facts,  material  as  evidence  on  his  behalf,  at 
the  hearing  upon  the  original  bill  and  answer 
thereto.*  There  are  important  limitations 
upon  the  right  to  bring  a  bill  for  discovery, 
among  which  the  following  may  be  mentioned: 
It  will  not  be  entertained  when  the  discovery 
is  not  material  to  the  suit;  when  the  plaintiff 
has  no  interest  in  the  subject  matter;  when 
an  action  will  not  lie;  where  the  subject  is 
not  cognizable  in  any  court,  or  where  the  de- 
fendant is  not  bound  to  disclose  his  own  title 
or  to  criminate  himself.**  Closely  connected 
with  the  right  to  discovery  in  chancery  is 
the  right  to  compel  the  defendant  to  produce^ 
for  the  inspection  of  complainant,  document- 
ary evidence  which  is  in  his  possession,  and  is 
necessary  to  be  used  as  evidence  for  the  com- 
plainant.    It  was   a  familiar  rule  that,  when 
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a  defendant  had  admitted  in  his  answer,  in 
reply  to  allegations  or  interrogatories  of  the 
bill,  that  he  had  possession  of  such  documents, 
and  that  they  were  material  to  the  plaintiff's 
case  or  to  the  relief  damanded  by  him,  they 
had  to  be  produced  for  inspection  on  the  order 
of  the  court.  One  of  the  limitations  upon  the 
right  to  discovery  is  thus  stated  by  Mr.  Pom- 
eroy :  "  The  ground  upon  which  the  plaintiff's 
right  to  the  production  of  documents,  as  well 
as  to  any  other  discovery,  must  rest  is  that 
they  relate  to  and  are  matericU  to  his  own 
case,  or  to  the  relief  which  is  demanded  in 
his  suit ;  he  has  no  right  to  a  discovery  of  the 
defendant's  evidence,  nor  to  the  production 
or  inspection  of  papers  connected  with  the 
defendant's  title  alone.  If,  however,  the  docu- 
ments are  material  to  his  own  case,  or  to  the 
relief  he  demands,  the  fact  that  they  may  also 
be  evidence  for  defense,  or  may  tend  to  sup- 
port the  defendant's  title  or  contention  does 
not  prevent  the  plaintiff  from  compelling  their 
production. "  • 

1, 2  Story  Eq.Jur.  sec  i486;  i  Story  Eq.Jnr.secQSQ;  I  Pom. 
£q.  Jur.  sees.  144,  191.  The  whole  subject  of  this  chapter 
is  discussed  in  an  extended  note,  41  Am.  SL  Rep.  38S-396. 

2,  See  the  authorities  last  cited. 

3>  ^ig*  Disc.  21,  22,  quoted  in  i  Pom.  £q.  Jur.  sec.  194 
note. 

4,  Pom.  Eq.  Jur.  sec.  191. 

5,  Pom.  £q.  Jar.  sees.  195  ft  seq.;  2  Stozy  Eq.  Jur.  sec. 
14S9. 

6,  I  Pom.  Eq.  Jur.  sec,  207. 
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2  722.  Statutory  discovery. — We  have 
only  stated  in  the  most  general  manner  a  few 
of  the  more  important  and  familiar  rules 
governing  the  right  of  discovery  in  the  courts 
of  equity.  While  the  details  of  this  subject 
more  properly  belong  to  other  works,  the 
brief  statement  which  has  been  given  is 
necessary  to  a  proper  understanding  of  the 
mode  of  discovery  now  in  general  use.  In 
the  United  States,  statutes  have  been  quite 
generally  adopted  permitting  either  party  to 
examine  the  adverse  party  as  a  loitness  at  the 
trial;  and  in  many  of  the  states,  statutes 
have  also  been  adopted  providing  that  suitors 
may  have  discovery  from  adverse  parties  be/ore 
the  trial  by  requiring  them  to  submit  to  an 
examination  as  to  facts  relevant  to  the  issue. 
These  statutes  do  not  restrict  the  right  of 
examination  to  either  party.  On  the  con- 
trary, the  defendant  has  the  same  right  as 
the  plaintiff  to  invoke  their  aid.  They  some- 
times provide  that  the  examination  may  be 
obtained  on  application  to  the  court  by  affi- 
davit or  petition  showing  the  nature  of  the 
action  and  the  necessity  for  discovery.  In 
other  states,  the  examination  may  be  had 
without  any  affidavit  or  petition  by  simply 
giving  the  notice  prescribed  by  statute.  Under 
these  statutes  the  examination  is  generally 
taken  after  issue  has  been  joined,  though 
there  are  statutes  which  provide  that  it  may 
be  had  before;  but,  in  such  cases,  it  is  usual 
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for  the  court  to  limit,  by  an  order,  the  sub- 
jects to  which  the  examination  shall  extend. 
In  some  states,  as  well  as  in  England,  the 
statutes  and  rules  of  court  provide  that  dis- 
covery may  be  made  in  the  manner  already 
stated,  except  that  the  party  making  the 
application  files  with  the  court  written  inter- 
rogatories to  which  the  adverse  party  is  com- 
pelled to  make  answer  in  writing.^  Since  the 
courts  had  no  inherent  common  law  right  to 
compel  such  examination,  the  statutes  must 
be  strictly  followed.*  It  is  generally  held, 
under  these  statutes,  that  the  party  taking 
the  deposition  of  the  adverse  party  is  not 
compelled  to  ofifer  it  on  the  trial;*  nor  does 
he,  by  so  doing,  make  the  adverse  party  fcis 
own  witness.*  Under  the  statutes,  the  mov- 
ing party  is  not  bound  by  the  answers  of  his 
adversary,  but  may  rebut  such  testimony  or 
impeach  the  witness. '  It  is  clear  that  the  one  at 
whose  instance  the  examination  is  taken  may 
offer  the  deposition  of  his  adversary  so  taken  or 
portions  thereof  on  the  trial  as  admissions, 
even  though  such  witness  is  present  in  court.* 

1,  TayL   £y.  sec   522.      See  the  statutes  of  the  juris- 
diction. 

2,  Heishon  v.  Knickerbocker  Life  Ins.  Co.,  77  N.  Y. 
278;  First  National  Bank  v.  Wood,  26  Wis.  500. 

3,  Shober  v.  Wheeler,  113  N.  C  370. 

4,  Shober  v.  Wheeler,  113  N.  C  370. 

5,  Crocker  v.  Agenbroad,  122  Ind.  585;  Meier  ▼.  Paulas, 
70  Wis.  165. 

6,  Williams  v.  Cheney,  3  Gray  215;  Meier  v.  Paulus,  70 
Wis.   165. 
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2723.  Effect  of  statutes  upon  former 

remedy. —  Some  of  the  statutes  under  con- 
sideration expressly  take  away  the  old  rem- 
edy of  discovery.  In  other  instances,  the 
courts  have  construed  the  ancient  remedy  as 
practically  obsolete,  and  have  held  that,  where 
the  statute  gives  an  adequate  remedy  in  the 
principal  action  in  form  of  the  right  to  fully 
examine  the  adverse  party  before  the  trial, 
the  action  for  discovery  is  unnecessary  ana 
will  not  be  allowed.*  Although  this  view 
seems  to  accord  with  the  general  principles 
of  equity  jurisdiction,  it  is  not  universally 
accepted,  and  we  find  high  authority  for  the 
other  view  that  the  jurisdiction  of  the  courts 
of  chancery,  which  existed  prior  to  these 
statutes,  is  not  taken  away  by  implication.'^ 
The  statement  has  sometimes  been  made  that 
the  statutory  proceeding  is  a  substitute  for 
the  bill  of  discovery;  and  there  are  decisions 
which  have  construed  these  statutes  in  this 
spirit,  and  have  followed  the  analogies  of  the 
equity  rules  relating  to  bills  of  discovery. 
But  it  is  the  present  tendency  to  treat  these 
statutes  as  something  more  than  an  attempt 
to  perpetuate  the  old  bill  of  discovery  under 
a  new  name  and  form.  It  is  a  fair  construc- 
tion of  these  statutes,  that  it  was  the  legis- 
lative intent  not  only  to  compel  disclosure  in 
the  principal  suit,  and  to  avoid  the  cumber- 
some practice  of  the  ancient  bill  of  discovery, 
but  to  give  a  broader  range  to  the  ezamina- 
tioa.' 
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1,  Chapman  v.  Lee,  45  Ohio  St.  356.  As  to  the  effect  of 
the  statutes,  see  note,  41  Am.  St.  Rep.  389. 

2y  Post  y.  Toledo,  C.  &St  L.  Ry.  Co.,  144  Mass.  341;  59 
Am.  Rep.  86;  Kendallville  Refrigerator  Co.  v.  Davis,  40  111. 
App.  616;  Handley  v.  Heflin,  84  Ala.  600;  Kearney  v.  Jef- 
fries, 48  Miss.  343. 

3,  See  cases  cited  pinder  the  next  section. 

i  724.  Scope  of  the  examination. — As 

an  illustration  of  the  tendency  mentioned  in 
the  last  section,  it  has  often  been  held  that 
the  examination  is  not  to  be  confined,  as  in 
the  equity  practice,  to  those  facts  which  were 
set  up  in  the  pleadings  of  the  moving  party, 
but  on  the  contrary,  it  may  extend  to  matters 
in  support  of  the  case  or  defense  of  the  other 
party. ^  Under  this  class  of  statutes,  it  has 
oeen  held  within  the  scope  of  the  examina- 
tion to  elicit  a  full  and  complete  disclosure 
of  whatever  may  be  relevant  to  the  contro- 
versy, which  is  to  be  ascertained  by  the  issues 
made  in  the  pleadings,  or,  if  issue  has  not 
been  joined,  by  an  order  limiting  the  subjects 
to  which  the  examination  mav  extend.*  Other 
statutes,  however,  are  so  framed  that  the  in- 
terrogatories can  only  relate  to  matters  nec- 
essary to  support  the  case  or  defense  of  the 
applicant,  in  analogy  to  the  bill  of  discovery.* 
Mr.  Taylor  gives  many  illustrations  of  the 
decisions  under  the  modem  English  practice 
holding  that  under  the  statute  and  rules  of 
court,  as  a  general  rule,  a  party  can  not  in- 
quire   into  facts  which  relate  exclusively   to 
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the  case  of  his  adversary,  although  he  may 
ask  questions,  the  answers  to  which  will  ad- 
vance his  own  case,  even  though  they  may  also 
disclose  his  opponent's  case.*  It  is  clearly  with- 
in the  general  scope  of  these  statutes  to 
allow  the  examining  party  to  ascertain  such 
facts,  unknown  to  him  and  within  the  knowl- 
edge of  the  other  party,  as  will  enable  him  to 
make  proper  preparation  for  the  trials  In 
some  of  the  states,  the  statute  provides,  as 
the  penalty  for  refusal  to  anawer,  that  the 
pleadings  or  interrogatories  of  the  examining 
party  shall  be  taken  as  confessed,  that  is, 
that  the  facts  as  alleged  by  him  shall  be  ac- 
cepted as  true  as  set  forth.  • 

1,  Herbajre  V  CityofUtica,  109  N.  Y.  81 ;  Kelly  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  60  Wis.  4I0;  Whereatt  v.  Ellis,  65 
Wis.  639;  Haynesv.  Hatch,  15  N.  Y.  S.  615. 

2,  Kelly  V.  Chicago  &  N.  W.  Ry.  Co.,  60  Wis.  480; 
Stale  V.  Baetz,  86  Wis.  29.  The  scope  of  the  examinatioa 
may  be  as  broad  as  on  cross-examination,  Nichols  v.  Mc- 
Geoch,  78  Wis.  360. 

3,  Baker  v.  Carpenter,  127  Mass.  226;  Sheren  v.  Lowell, 
104  Mass.  24;  Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  Penin- 
sular Land  Co.,  27  Fla.  157;  Downie  v.  Nettleton,  61  Cona. 

593- 

4,  Tayl.  Ev.  sees.  532  et  seq, 

5,  Thayer  v.  Humphreys,  69  Hun  343;  Chapin  ▼.  Thomp- 
son, 21  N.  Y.  S.  i09i;Wahle  v.  McMillan,  20N.  Y.  S.  372: 
In  re  Nolan,  24  N.  Y.  S.  238;  Arnold  v.  Pawtuxet  V^er 
Co.,  18  R.  I.  189;  Evans  v.  Lancaster  City  St.  Ry.  Co.,  64 
Fed.  Rep.  626. 

6,  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Nelson,  5  Tex.  Civ.  App. 
387.  The  rule  has  been  applied  on  application  of  a  corpora- 
tion, although  the  statute  made  no  provision  for  examining 
corporations.  First  Nat.  Bank  v.  Smith,  36  Neb.  199. 
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2  726.  Same — Examination  under  con- 
trol of  the  court.  —  The  courts  are  every- 
where agreed  in  the  view  that  these  statutes 
allowing  discovery  should  be  so  construed  as  to 
prevent  their  abuse ;  the  privilege  of  examin- 
ing the  adversary  in  advance  of  trial  should 
not  be  allowed  to  become  a  means  of  oppres- 
sion. As  under  the  ancient  practice  in  dis- 
covery, a  mere  "fishiDg  bill"  was  not  toler- 
ated, so  questions,  which  are  prompted  by  mere 
curiosity  or  impertinence,  which  have  no 
bearing  upon  the  case,  or  which  recklessly 
and  unnecessarily  tend  to  annoy  or  expose 
private  afifairs,  should  not  be  allowed.*  Ac- 
cordingly, under  these  statutes,  the  courts 
exercise  the  power  of  so  regulating  the  pro- 
cedure, either  by  limiting  the  subjects  to  which 
the  examination  may  extend,  or  by  other  simi- 
lar orders,  that  the  disclosure  may  be  kept 
within  proper  limits.'*  Under  those  statutes 
which  provide  for  the  examination  of  the  ad- 
verse party  before  trial,  and  specify  what 
the  affidavit,  preliminary  to  the  order,  shall 
contain,  it  has  been  held  discretionary  with 
the  judge  to  whom  the  application  is  made  to 
grant  or  deny  the  order,  although  the  statute 
provided  that  the  judge  must  grant  the  order 
upon  a  proper  affidavit.*  The  object  of  re- 
quiring such  an  affidavit  is"  to  enable  the 
judge  to  determine  whether  the  examination 
should  be  ordered,  and  also  to  place  limits 
upon  it.     In  such  cases,  where  the  judge  can 
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see  that  the  examination  is  sought  merely  for 
annoyance  or  for  delay,  and  that  it  is  not  in 
fact  necessary  and  material,  he  is  not  required 
to  make  the  order.*  Under  the  statutes  only 
parties  to  the  record  can  be  called  upon  to 
make  the  disclosure;  the  fact  that  one  is  in- 
terested in  the  result  is  not  sufficient.*  But 
sureties  may  also  be  compelled  to  submit  to 
such  an  examination  when  their  principals  are 
sued;*  and  where  the  action  is  brought  for 
the  benefit  of  a  third  person,  the  nominal 
party  may  be  examined.^  But  the  officers  of 
a  corporation  cannot  be  compelled  to  submit 
to  an  examination  under  the  general  statute, 
unless  there  is  a  special  statute  upon  the  sub- 
ject.® Statutes  now  exist,  however,  in  some 
states  allowing  the  examination  of  the  offi- 
cers of  corporations,  subject  to  the  same  gen- 
eral rules  as  in  other  cases. 

1,  Jenkins  v.  Putnam,  io6  N.  Y.  272;  Glen  Q>ve  Manfg. 
Co.  V.  Sutro,  6  N.  Y.  S.  384;  Rigdon  v.  Conley,  31  111. 
App.  630,  in  this  case  the  order  related  to  the  produc- 
tion of  books  and  papers.  But  the  party  need  have  no 
property  interest  in  the  instrument,  Arnold  v.  Pawtuxet 
Water  Co.,  18  R.  I.  189.  See  sec  729  infra,  A  party  can 
not  be  compelled  to  give  the  names  of  his  witnesses^ 
Wabash  Ry.  Co.  v.  Morgan,  132  Ind.  430. 

2,  Stevens  v.  Flannagan,  131  Ind.  122;  Meek  v.  Withcr- 
ington,  67  Law  T.  122. 

3,  Kelly  V.  New  York  Cent  &  H.  Ry.  Co.,  66  Hun  629. 

4,  Jenkins  v.  Putnam,  106  N.  Y.  272;  Sheehan  ▼.  Albany 
Turnpike  Co.,  8  N.  Y.  S.  14;  Bloom  v.  Patton,  10  N.  Y.  S, 
228. 

5,  Seeley  v.  Clark,  78  N.  Y.  221. 
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6»  State  V.  Baetz,  86  Wis.  29. 

7,  Harding  v.  Merill,  136  Mass.  291.  So  the  real  party 
may  be  examined,  though  he  is  not  a  party  of  record,  WiUit 
V.  Boddeiey,  2  Q.  B.  524. 

8,  Boorman  v.  Atlantic  Ry.  Ca,  78  N.  Y.  C99;  People  ▼. 
Mutual  Gas  Co.,  74  N.  Y.  434.  But  see.  Holt  v.  Southern 
F.  &  W.  Co.,  116  N.  C  480.  The  fact  that  the  officers  of  a 
corporation  are  competent  witnesses  is  not,  howevejr,  a 
reason  for  refusing  to  sustain  a  bill  of  discovery  against  the 
corporation.  Continental  Bank  v.  Heilman,  66  Fed.  Rep.  184. 

8  726.  PriTilege  — Self -crimination.— 

In  analogy  to  the  familiar  rule  as  to  discov- 
ery, these  statutes  do  not  compel  a .  party  to 
submit  to  an  examination  as  to  facts  which 
would  expose  him  to  punishment  for  crime, 
or  to  a  penalty.*  But  an  application  for  an 
examination  cannot  be  resisted  on  the  ground 
that  the  testimony  may  subject  the  party  to 
a  criminal  prosecution,  where  there  are  facts 
relevant  to  the  case  which  he  can  disclose 
with  impunity.  The  proper  practice  is  to 
raise  the  question  of  privilege  as  to  the  ob- 
jectionable testimony  at  the  time  of  the  ex- 
amination.' Moreover  a  defendant  is  always 
compelled  to  disclose  his  fraud  and  fraudulent 
practices,  when  such  evidence  is  material  to 
the  plaintiff's  case,  even  though  the  fraud 
might  be  so  great  as  to  expose  the  defendant 
to  a  prosecution  for  conspiracy  unless  per- 
haps the  indictment  is  actually  pending.*  It 
is  a  familiar  rule  in  the  law  of  discovery  in 
equity  that   a  party   is  not  only  privileged 
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from  stating  the  main  facts  which  might 
criminate  him,  but  the  privilege  extends 
also  to  every  inddentcU  Jact  which  mi^ht 
form  a  link  in  the  chain  of  evidence  estab- 
lishing such  liability/  Doubtless  the  same 
principle  should  be  recognized  in  statutory 
discovery.  It  is  equally  clear  that,  under 
this  method  of  discovery,  there  is  no  reason 
for  departing  from  those  rules  of  public 
policy  which  forbid  an  attorney^  hashand  or 
wife  to  reveal  those  communications  which,  in 
the  law,  are  recognized  as  privileged.*  The 
right  of  a  party  to  an  examination  of  the 
adversary  before  trial  is  an  important  right^ 
so  important  that  an  error  of  the'  court  in 
refusing  to  allow  a  disclosure  of  facts  neces- 
sary to  prepare  for  trial  is  not  cured  by  the 
introduction  of,  or  opportunity  to  introduce, 
testimony  on  the  same  point^at  the  trial.' 

1,  Franks  v.  Reimer,  9  N.  Y.  S.  273;  Brannon  v.  Press 
Pub.  Co.,  8  N.  Y.  S.  870;  Roberts  v.  Western  Ins.  Co.,  40 
III.  App.  428.     See  sees.  729,  887  et  seq,  infra, 

2,  Haynes  v.  Hatch,  15  N.  Y.  S.  615;  Carter  v.  Good,  57 
Hun(N.  Y.)  116. 

3,  Mitchell  V.  Koecker,  11  Beav.  380;  Robinson  v. 
Kitchin,  35  Eng.  L.  &  Eq.  558;  Skinner  v.  Judson,  8  Conn. 
528;  O'Connor  v.  Tack,  2  Brewst.  (Pa)  407.  See  also. 
Currier  v.  Concord  Ry.  Co.,  48  N.  H.  321;  I  Pom.  Eq. 
Jur.  sec.  202. 

4,  I  Pom.  Eq.  Jur.  sec  268.    See  sees.  888  et  seq.  infra, 

5,  See  sees.  751  et  seq.,  766  et  seq,  in/ra, 

6,  Baker  v.  Carpenter,  127  Mass.  226. 
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3  727.  Inspection  of  books  and  papers. 

It  is  within  the  general  powers  of  courts  of 
chancery  to  order  the  discovery  and  inspec- 
tion of  documents  before  trial  by  virtue  of 
their  inherent  jurisdiction  over  discovery. 
It  has  been  the  practice  of  such  courts  to 
frame  their  own  rules,  and  to  adjust  the  pro- 
cedure to  meet  the  requirements  of  justice.* 
It  seems  to  have  been  the  practice  of  the 
courts  of  common  laWj  to  a  limited  extent,  to 
make  orders  for  the  inspection  of  writings  in 
the  possession  of  one  party  to  a  suit  in  favor 
of  the  other.*  But  in  some  of  the  cases,  it 
was  held  that  an  order  for  inspection  would 
be  denied,  except  in  those  cases  where  the 
paper  itself  constituted  a  cause  of  action,  or 
might  be  considered  as  held^  in  trust  for  the 
moving  party.'  This  limited  jurisdiction  of 
the  common  law  courts  was  in  the  nature  of  a 
usurpation,  and  was  exercised  sparingly  and 
with  hesitation,  until  statutes  were  enacted 
in  England  and  in  this  country  conferring 
upon  common  law  courts  the  power  to  compel 
the  discovery  and  inspection  of  documents.* 

1,  King  V.  Leighton,  58  N.  Y.  383;  Holt  v.  Southern  F. 
&  W.  Co.,  116  N.  C.  480.  See  note,  41  Am.  St.  Rep.  388- 
396.     See  sec  721  supru, 

2,  See  cases  cited  below. 

3,  Union  Fkcific  Ry.  Co.  ▼.  Botsford,  141  U.  S.  250; 
Bank  of  Utica  ▼.  Hillard,  6  Cow.  62;  Wallis  y.  Murray,  4 
Cow.  399. 

4,  McQttigan  v.  Delaware,  L.  &  W.  Ry.  Co.,  129  N.  Y. 
50;  26  Am.  St.  Rep.  507. 
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3  728.  Inspection  of  documents  in  the 
United  States  courts. — By  the  judiciary 
act  of  1789  the  following  procedure  for  ob- 
taining the  inspection  of  documents  was 
adopted:  "In  the  trials  of  actions  at  law, 
the  courts  of  the  United  States  may,  on  motion 
and  due  notice  thereof,  require  the  parties  to 
produce  books  or  writings  in  their  possession 
or  power  which  contain  evidence  pertinent 
to  the  issue,  in  cases  and  under  circimistances 
where  they  might  be  compelled  to  produce 
the  same  by  the  ordinary  rules  of  proceeding 
in  chancery.  If  a  plaintiff  fails  to  comply 
with  such  order,  the  court  may,  on  motion, 
give  the  like  judgment  for  the  defendant  as 
in  cases  of  nonsuit;  and  if  a  defendant  fails 
to  comply  with  such  order,  the  court  may,,  on 
motion,  give  judgment  against  him  by  de- 
fault. "  *  This  power  to  order  the  production 
of  books  and  papers  is  held  to  include  the 
power  to  grant  an  inspection  before  tricU,  with 
permission  to  make  copies.'  In  the  federal 
courts,  the  provisions  of  state  statutes  for  in- 
spection of  documents  do  not  control^  but  the 
practice  is  governed  by  this  section.*  The 
application  must  be  on  motion,  with  a  reason^ 
able  notice  to  the  party  or  his  attorney.*  The 
statute  does  not  apply  in  those  cases  where  a 
subpoena  duces  tecum  would  issue  to  compel  a 
witness  to  produce  documents;'  and  it  does 
not  take  away  the  right  to  relief  by  bill  of 
discovery.*     So  it  has   been   held    that  tke 
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statute  does  not  apply  to  suits  in  equity^  but 
is  confined  to  actions  at  law  and  to  cases  and 
under  circumstances  where  the  party  might  be 
compelled  to  produce  documents  by  the  ordi- 
nary rules  of  procedure  in  chancery.'  But  the 
statute  does  not  require  the  modes  of  pro- 
cedure incident  to  a  bill  of  discovery.*  The 
order  will  be  granted  on  notice,  containing  a 
description  of  the  documents  with  reasonable 
certainty.*  It.  should  also  appear  that  the 
documents  are  in  the  possession  of  the  other 
party,  and  that  they  are  relevant.  •  It  will  be 
observed  that,  if  a  plaintiff  fails  to  comply 
with  the  order,  the  court  may  grant  a  judg- 
ment equivalent  to  a  nonsuit,  and,  if  the  de- 
fendant fails  to  comply  with  the  order,  the 
court  may  give  judgment  against  him  by  de- 
fault.'® It  is  hardly  necessary  to  add  that 
inspection  cannot  be  compelled  where  it  would 
subject  the  party  to  a  penalty  or  forfeiture, " 

1,  Rev.  Stat.  U.  S.  724.  See  notes,  41  Am.  St  Rep.  388- 
396;  24  L.  R.  A.  189. 

2,  Exchange  Nat.  Bank  v.  Washita  Cattle  Co.,  61  Fed. 
Rep.  190;  Bank  v.  Taylor,  2  Cranch  C.  C.  427;  Lucker  v. 
Pheonix  Assurance  Co.,  67  Fed.  Rep.  18. 

3,  Gregory  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  10  Fed.  Rep, 
529;  Beardsley  v.  Littell,  14  Biatchf.  (U.  S.)  102. 

4,  Sampson  v.  Johnson,  2  Cranch  C.  C.  107;  Maye  v.  Car- 
berry,  2  Cranch  C.  C  336;  Bank  of  United  States  v.  Kurtz, 
2  Cranch  C  C.  342;  Thompson  v.  Selden,  20  How.  194. 

5,  United  States  v.  Babcock,  3  Dill.  (U.  S.)  566;  Mer- 
chants Bank  v.  State  Bank,  3  Cliff.  (U.  S.)  20.  But  when 
tubpana  duces  tecum  does  not  afford  adequate  relief,  the 
statute  applies,  Kirkpairick  v.  Pope  Manfg.  Ca,  61  Fed. 
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Rep.  46.    A  different  rule  seems  to  prevail  in  state  courts, 
see  note  i6  of  the  next  section. 

6,  United  States  v.  Hutton,  lo  Ben.  (U.  S.)  269.  Nor  is 
the  pendency  of  a  bill  of  discovery  a  bar,  lasigia  ▼.  Brown,  I 
Curt.  (U.  S.)  401. 

7,  Bischoffsheim  v.  Br6wn,  29  Fed.  Rep.  341 ;  Finch  v. 
Rikeman,  2  Blatch.  (U.  S.)  301. 

8,  Jacques  v.  Collins,  2  Blatch.  (U.  S.)  23;  Vasse  v.  Mif- 
flin, 4  Wash.  (U.  S.)  519;  United  States  Distillery,  6  Biss. 
(U.  S.)  483. 

9,  lasigia  v.  Brown,  i  Curt.  (U.  S.)  401;  Triplett  v.  Bank 
of  Washington,  3  Cranch  C.  C.  640;  Jacques  v.  Collins,  2 
Blatch.  (U.  S.)23. 

10,  lasigia  v.  Brown,  I  Curt.  (U.  S.)  264;  Rev.  Stat  U.  S. 
sec.  724. 

11,  Finch  V.  Rikeman,  2  Blatch.  (V,  S.)  301;  Snow  ▼. 
Mast.  63  Fed.  Rep.  623.  See  sec  720  supra^ 


729.  Statutory  discovery  of  books 
and  papers  in  state  courts.  —  This  stat- 
utory discovery  has  largely  superseded  the 
former  methods  of  obtaining  the  inspection  ol 
books  and  papers.  Statutes  now  quite  gener- 
ally exist  in  the  several  states,  under  which  the 
courts,  on  application,  may,  on  due  notice, 
in  both  legal  and  equitable  actions,  order 
either  party  to  give  to  the  other  the  privi- 
lege of  inspecting,  or  the  right  to  take  copies 
of  books  and  papers  containing  evidence  rele- 
vant to  the  merits  of  the  action  or  the  de- 
fense.^ These  statutes  are  intended  to  give 
a  more  convenient  remedy  than  the  old  bill 
of  discovery;  and  every  party  is  entitled 
to    this  remedy,  at  least  in   all   cases  when 
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he  might  have  malDtained  a  bill  of  dis- 
covery.' Such  statutes  usually  provide  that 
the  application  shall  be  made  npon  affi- 
davit or  petition  showing  that  the  necessity 
therefor  exists.  The  statutes  and  rules  of 
court  are  usually  so  framed  that  the  court 
may  exercise  a  wide  discretion  in  determin- 
ing whether  the  order  shall  be  granted,  and 
also  as  to  the  mode  of  granting  inspection  or 
allowing  copies  to  be  made.*  The  application 
should  recite  facts  showing  that  the  examina- 
tion is  necessary.  The  mere  opinion  of  the 
party  is  not  enough.*  It  should  also  describe 
the  documents  to  be  produced  with  reasonable 
certainty,  as  well  as  the  facts  to  be  proved, 
so  that  the  court  may  see  that  the  proposed 
testimony  is  relevant.*  The  application  will 
not  be  granted  to  the  plaintiff,  if  it  clearly 
appears  that  his  action  can  not  be  maintained.  * 
It  has  also  been  held  that  such  an  application 
will  not  be  granted  for  the  purpose  of  dis- 
covering a  cause  of  action;^  nor  to  find  out 
whether  there  is  any  defense  to  the  plaintiff's 
claim,  or  what  such  defense  maybe;*  nor  will 
it  be  granted  in  favor  of  the  defendant,  if  his 
defense  is  without  merit, •  or  where  the  object 
is  merely  to  annoy  or  to  gratify  idle  curios- 
ity.'® But  if  it  is  reasonably  necessary  to 
enable  the  other  party  to  prepare  for  trial, 
the  inspection  should  be  allowed."  The  ex- 
amination should  be  restricted  to  such  books 
or  documents  as  relate  to  the  dealings  of  the 
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partiiBS  or  as  are,  for  other  reasons,  relevant  to 
the  issue.*'     So  under  a  statute  allowing^  ex- 
amination of  the  officers  of  a  corporation,  the 
examination  will  be  confined  to  official  mat- 
ters and  acts  of   the  company  in  connection 
with    the  books    and    documents    produced.  *' 
The  mode  of  inspection  is  under  the  control  of 
the  court;  and  it    is  the    duty  of  the  court 
to  see  that   the  privilege  is  not  abused."     A 
party  is  not  relieved  from  producing  books  or 
papers,  material  to  the  issue,  merely  because 
they  are  private;  **  and  it  is  no  answer  to  the 
application  Ihat  the  documents  or  books  might 
be  brought  into  court  under  a  mhpcena  duces 
tecum,^^    But  a  party  should  not  be  compelled 
to  place  such  books  or  papers  in  the  posses- 
sion or  the  control  of  some  third  party  for 
inspection."     It   is   hardly   necessary  to  add 
that  Xhe  production  of  documents  for  inspection 
before  the  trial  does  not  make  them  evidence. 
The  object  of   the   inspection  is  generally  to 
enable  the  party  to  perfect  his  pleadings  or 
prepare  for  the  trial;  and,   if  the  documents 
are  needed  as  evidence,    their  production   at 
the  trial  may  be  compelled  by  subpoena  duces 
tecum.     The  usual  rule  applies  that  a  party 
is   not  hound  to   criminate  himself  hence  he 
will  not  be  compelled  to  produce  documents, 
when  he  raises  this  objection  under  oath;  "  and 
counsel  will  not  be  allowed  to  comment  on  such 
t^fusal  when  making  the   argument  to   tiie 
)ttry.*» 
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1,  When  the  power  to  allow  inspection  is  given  generally 
under  the  statute,  it  may  be  exercised  in  all  cases,  even  in 
libel,  when  the  pleadings  refer  to  any  document,  Knns  ▼. 
Sentinel  Co.,  62  Wis.  660.  See  note,  41  Am.  St.  Rep.  38^ 
396;  also  note.  24  L.  R.  A.  183*191,  discussing  the  rule  es- 
tablished in  each  state. 

2,  Gould  V.  McCarty,  ii  N.  Y.  575;  Arnold  v.  Pawtuxet 
Water  Ca,  18  R.  I.  189. 

3,  Phelps  V.  Atlantic  &  Pacific  Tel.  Co.,  46  Wis.  366,  tel- 
egrams; Clyde  v.  Rogers,  94  N.  Y.  541,  in  this  case  the  in- 
spection was  under  the  supervision  of  a  referee.  See  also, 
Ely  V.  Mowry,  12  R.  I.  570.  See  elaborate  note,  41  Am. 
St.  Rep.  394;  also  note,  2  L.  R.  A.  223,  and  articles,  89  Law 
Times  175,  191. 

4,  Jenkins  v.  Bennet,  40  S.  C.  393;  Davis  v.  Dunham, 
13  How.  Pr.  (N.  Y.)  425;  New  Eng.  Iron  Co.  v.  New  York 
Loan  Co.,  55  How.  Pr.  (N.  Y.)  351. 

5,  Ely  V.  Mowry,  12  R.  L  570;  Cornish  v.  Wormser,  53 
Hun(N.  Y.)40. 

6,  Bridgman  v.  Scott,  13  N.  Y.  S.  338. 

7,  Britton  v.  McDonald,  23  N.  Y.  S.  350;  Nathan  v. 
WhitehUl,  67  Hun  (N.  Y.)  398. 

8,  Covin  V.  De  J?Iiran4«,  17  N-  Y.  S.  816;  Davis  v.  Mills, 
163  Mass.  481. 

9,  Fiomme  v.  Lisner,  17  N.  Y.  S,  850. 

10,  Jenkins  v.  Putnam,  106  N.  Y.  272;  Pynchon  v.  Day, 
18  lU.  App.  147.     See  sec.  725  supra. 

11,  Arnold  v.  Pawtuxet  Water  Co.,  18  R.  L  189;  People  v. 
Newaygo  Circuit  Judge,  41  Mich.  258;  Petrie  v.  Muskegon 
Circuit  Judge,  90  Mich.  265. 

12,  Allen  V.  Allen,  58  Hun  (N.  Y.)  604;  Dobson  v.  Graham, 
49  Fed.  Rep.  17.  The  records  of  an  association  before  and 
after  incorporation  were  held  '*a  document,"  within  mean- 
ing of  the  statute  in  Arnold  v.  Pawtuxet  Water  Co.,  18  R*  L 
i^. 

13,  Blocker  v.  Guild,  7  N.  Y.  S.  651. 
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14,  Veiller  ▼.  Appenhcim,  26  N.  Y.  S.  105 1 ;  Hopkinson 
V.  X^ord  Burghley,  L  R.  2  Ch.  App.  447. 

15,  Burnham  v.  Morissey,  14  Gray  226;  74  Am.  Dec.  676; 
In  re  Dunn,  9  Mo.  App.  255;  Taylor  v.  Milner,  11  Ves.  41; 
Johnson  Ry.  Co.  v.  North  Branch  Co.,  48  Fed.  Rep.  191. 
But  a  physician  can  not  be  compelled  to  produce  books  con- 
taining information  derived  from  patients,  Mott  v.  Con- 
sumers Ice  Co.,  52  How.  Pr.  (N.  Y.)  148.  Nor  must  an  at- 
torney produce  his  clients*  papers,  Crosby  v.  Berger,  11 
Paige  (N.  Y.)  377;  42  Am.  Dec.  117;  State  v.  Douglass,  20 
W.  Va.  770. 

16,  Phelps  V.  Atlantic  &  P.  Tel.  Co.,  46  Wis.  266;  Rig 
don  V.  Conley,  31  III.  App.  630.  A  different  rule  prevails  in 
the  federal  courts,  see  note  5  of  the  last  section. 

17,  Lester  v.  People,  150  111.  408;  41  Am.  St.  Rep.  375 
and  extended  note;  Thomas  v.  Dunn,  6  Man.  &  G.  274;  46 
E.  C.  L.  278  and  note;  Ely  v.*  Mo  wry,  12  R.  I.  570,  572; 
Hilyard  v.  Township  of  Harrison,  37  N,  J.  L.  170,  174. 
But  where  there  is  danger  that  the  document  may  be  lost 
or  destroyed,  it  may  be  ordered  placed  in  safe  custody, 
Beckford  v.  Wildman,  16  Ves.  438. 

18,  Kraus  v.  Sentinel  Co.,  62  Wis.  660;  Boyle  v.  Smitb- 
man,  146  Pa.  St.  255. 

iQ,  Boyle  ?.  Smithman,  146  F^  St  255.    See  sec  726 

supra* 
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CHAPTER  20. 

COMPETENCY  OF  WITNESSES. 

§  730.  Competency  of  witnesses  —  Oath. 

§  731.  Objection  to  competency  for  want  of  belief  — 

How  raised. 
§  732.  Former  rule  —  How  changed  by  statute. 
I  733.  Oath  or  equivalent  still  required. 
§  731.  Infamy  as  a  ground  of  incompetency. 
§  735.  Same  —  Effect  of  crime  committed  in  foreign 

countries, 
§  736.  Disability  —  How  proved      How  removed. 
§  737.  Incapacity  as  a  ground  of  incompetency  — 

Idiots  —Mutes. 
§  738.  Incapacity  —  Want  of  age. 
§  739.  Mode  of  determining  capacity  of  children  — 

The  tests  to  be  applied. 
§  740.  Degree  of  credit  to  be  given  such  testimony. 
§  741.  Want  of  capacity  —  Insanity. 
§  742.  Same  —  Drunkenness  —  Defective   memory, 

etc. 
§  743.  Interest  in  the  result. 
§  744.  Nature  of  the  interest  necessary  to  disqualify 

—  How  removed. 
§  745.  Parties  formerly  incompetent  witnesses. 
§  746.  Exceptions  to  the  ancient  rule  —  Practice  in 

equity. 
§  747.  Parties  were  not  compelled  to  testify  for  the 

adversary — Rule  in  criminal  cases. 
§  748.  Effect  of  statutes  on  competency  of  parties 

as  witnesses. 
§  749.  Same,  continued. 
§  750.  Competency  of  parties—  Corporators. 
§  751.  Husband  and  wife  incompetent  as  witnesses 
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752.  Same  —  Illastrations  of  the  common  law  rule. 

753.  Same  —  The  rule  in  criminal  dases. 

^  754.  Same  —  Confidential  communications. 

§  755.  Duration  of  disability. 

§  756.  Matters  which  may  be  disclosed  after  the 

marriage  relation  ceases. 
§  757.  Same  —  Actions  for  criminal  oonyersation  — 

May  the  objection  be  waived. 

758.  Exceptions  —  Agency. 

759.  Proof  of  the  agency. 
760l  Evidence  of  husband  or  wife  tendixig  to  crim  • 

inate  or  contradict  the  other  —  Collateral 
proceedings. 

§761.  Other  exceptions  to  the  general  rule  —  Di- 
vorce. 

§  762.  The  marriage  to  be  proved  by  the  party  ob- 
jecting. 

763.  Effect  of  statutes  on  the  subject. 

764.  Same,  continued. 

765.  General  tendency  of  the  statutes. 

766.  Attorneys  not  allowed  to  disclose  confiden- 
tial communications. 

§767.  Same  —  The  privilege  that  of  the  client  — 
Not  confined  to  cases  pending. 

§768.  Same —Duration  — Client  may  claim  the 
privilege  —  Extends  to  writings. 

§  769.  Communication  must  be  made  in  the  nature 
of  professional  intercourse. 

§770.  Same — Privilege  does  not  extend  to  informa- 
tion gained  in  a  casual  manner. 

§771.  Privilege  not  allowed  in  furtherance  of 
crime. 

§  772.  Attorney  may  be  witness  for  client  —  Liti- 
gation between  attorney  and  client,  etc. 

773.  Instructions  for  drawing  wUls. 

774.  Waiver  of  the  privilege. 

775.  Statutes  on  the  subject. 

776.  Communications  to  clergyman. 

777.  Communications  between  physician  and  pa- 
tient —  Statutes. 
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§  778.  Confined  to  information  gained  in  the  per- 
formance of  professional  duty. 

fi  779.  Waiver  of  the  priviieflre. 

§780.  Privileged  commanioations  as  to  aflEairs  of 
state. 

781.  Arbitrators  privileged. 

782.  Judges  privileged. 

783.  Privilege  as  to  transaction  in  the  jury  room— 
Grand  jurors. 

§784.  Same  — Petit  jurors  — When  juror  may  be 
witness. 

785.  Evidence  showing  misconduct  of  jurors. 

786.  Accomplices. 

787.  Same  —  Credibility. 

788.  What,  facts  may  serve  as  corroboration  of  ac- 
complices. 

%  789.  Telegrams  not  privileged. 

g  790.  Competency  of  witnesses  as  to  transactions 
with  deceased  persons  —  Statutes. 

g  791.  Nature  of  the  disqualifying  interest. 

%  792.  Waiver  under  the  statutes. 

S793.  Meaning  of  the  term  ^*  transaction.*' 

§  794.  Transactions  with  partners  and  agents,  or  in 
the  presence  of  third  persons. 

1 795.  Further  applications  of  the  rule. 

§796.  Mode  of  ascertaining  competency  of  wit- 
nesses —  Voir  dire. 


i  730.    Competency    of    witnesses  — 

Oath. —  "  A  witness  is  said  to  be  incompetent 
to  give  evidence  when  the  judge  is  bound,  as 
a  matter  of  law,  to  reject  his  testimony,  either 
generally  or  on  some  particular  subject.  In 
all  other  cases,  it  is  to  be  received  and  its 
credibility  weighed  by  the  jury. "  ^  By  the 
rules  of  the  common  law,  there  were  four 
classes  of  witnesses  who  were  deemed  incom- 

132 
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potent  to  testify:  (1)  Those  insensible  to  the 
obligation  of  an  oath;  (2)  Those  wanting  in 
capacity  or  understanding;  (3)  Those  having  a 
pecuniary  interest  in  the  issue;  (4)  Parties  to 
the  issue,  although  they  were  sometimes  in- 
cluded among  those  interested  in  the  result.' 
Other  classes  of  witnesses  were  also  deemed 
incompetent  to  testify  as  to  matters  which 
were  excluded  on  grounds  of  public  policy. 
Of  this  rule,  communications  between  husband 
and  wife,  attorney  and  client  and  the  like  are 
illustrations.*  It  was  a  well  settled  rule  of  the 
common  law  that,  in  the  administration  of  jus- 
tice, testimony  should  be  given  under  the  sanctiofi 
of  an  oath.  In  judicio  non  creditur  nisi  jura- 
tis,  "  It  is  not  sufi&cient  that  a  witness  beli  eves 
himself  bound  to  speak  the  truth  from  a  re- 
gard to  character  or  to  the  common  interests 
of  society,  or  from  a  fear  of  the  punishment 
which  the  law  inflicts  upon  persons  guilty  of 
perjury.  Such  motives  have,  indeed,  their  in- 
fluence, but  they  are  not  considered  as  affording 
a  suflacient  safeguard  for  the  strict  observance 
of  truth.  Our  law,  in  common  with  the  law 
of  most  civilized  countries,  requires  the  addi- 
tional security  afforded  by  the  religious  sanc- 
tion implied  in  an  oath;  and,  as  a  necessary 
consequence,  rejects  all  witnesses  who  are 
incapable  of  giving  this  security. "  *  Although 
it  was  intimated  by  some  of  the  earlier 
authorities  that  the  testimony  of  Jews  and 
heretics  would  not  be  received  for  the  reason 
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that  they  could  not  take  the  Christian  oath, 
yet  it  was  long  ago  settled  that  oaths  are 
not  peculiar  to  the  Christian  religion;  that 
the  mode  of  swearing  is  not  the  material  part  of 
an  oath,  and  that  it  ought  to  be  so  administered 
as  to  suit  the  conscience  of  the  witness.  *  While, 
by  the  common  law,  no  particular  form  of 
religious  belief  was  insisted  on  as  the  test  of 
incompetency,  it  was  settled,  in  the  case  just 
referred  to,  as  essential  that  there  should  be 
a  belief  in  an  omniscient  Supreme  Being  as  the 
rewarder  of  truth  and  avenger  of  falsehood.* 
By  this  rule,  the  testimony  of  atheists  is 
excluded.''^  But  if  the  sense  of  accountability 
to  Deity  exists,  it  is  immaterial  whether  the 
witness  believes  that  the  punishment  will  be 
inflicted  in  this  world  or  the  next.^ 

1,  Best  Ev.  sec.  132.  On  the  general  subject  of  the  com- 
petency of  witnesses,  see  articles,  8  Am.  L.  Reg.  i,  65,  193. 
An  interesting  discussion  of  the  ancient  rules  of  evidence  as 
to  competency  will  be  tound  in  an  article  in  26  Am.  L.  Rev. 
821;  see  also  a  discussion  of  the  early  Massachusetts  law  as 
to  competency  by  J.  B.  Thayer,  9  Harv.  L.  Rev.  I. 

2,  I  PhUl.  Ev.  3;  Greenl.  Ev.  sec  327. 

3,  See  sec.  751  et  seq,  infra, 

4,  Greenl.  Ev.  sec.  368;  i  Phill.  Ev.  (9th  ed.)  10;  Cro* 
Car.  64;  R.  V.  Brasier,  I  Leach  Cr.  Cas.  200;  Maden  v* 
Catanach,  7  Hurl.  &  N.  360;  Wakefield  v.  Ross,  5  Mason 
(U.  S.)  16;  Atwood  V.  Welton,  7  Conn.  66;  Central  Ry.  Co. 
V.  Rockafellow,  17  111.  541;  Smith  v.  Coifin,  18  Me.  157; 
Thurston  v.  Whitney,  2  Cush.  104;  Norton  v.  Ladd,  4  N.  H. 
444;  People  V.  M'Garren,  17  Wend,  460;  Anderson  v. 
Maberry,  2  Heisk.  (Tenn.)  653;  Scott  ▼.  Hooper,  14  Vt. 
535;  I  Law  Reporter  (Boston)  345. 
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5,  Omychund  V.  Barker,  i  Atk.  2i;  Willes  538;  Curtis  v. 
Strong,  4  Day  (Conn.)  5 1;  4  Am.  Dec  179. 

6,  Omychund  v.  Barker,  i  Atk.  21;  Willes  538;  The  Mer- 
rimac,  I  Ben.  (U.  S.)  490. 

7,  Curtiss  V.  Strong,  4  Day  (Conn.)  51;  4  Am.  Dec  179; 
Thurston  v.  Whitney,  2  Cush.  104;  Jackson  v.  Gridley,  18 
Johns.  98;  People  v.  M'Garren,  17  Wend.  460. 

8,  Hunscom  v.  Hunscom,  15  Mass.  184;  State  v.  Langford, 
45  La.  An.  1 177;  Brock  v.  MiUigan,  10  Ohio  121;  Omychund 
V.  Barker,  I  Atk.  21;  Willes  538;  Blocker  v.  Burness,  2  Ala. 
354;  Butts  V.  Swart  wood,  2  Cow.  431;  Shaw  v.  Moore,  4 
Jones  (N.  C.)  25;  Blair  v.  Seaver,  26  Pa.  St.  274;  Bennett  v. 
State,  I  Swan  (Tenn.)  411.  As  to  religious  belief,  see  articles, 
23  Cent.  L.  Jour.  505;  19  Am.  L.  Rev.  343;  as  applied  to  an 
Agnostic,  20  Am.  L.  Rev.  95. 

i  781.  Objection  to  competency  for 
want  of  belief — How  raised.  —  The  pre- 
sumption is  that  a  witness  living  in  a 
Christian  country  believes  in  the  Christian 
religion ;  hence,  the  burden  rests  upon  the  one 
objecting  to  a  witness  because  he  is  insensible 
to  the  obligation  of  an  oath,  or  on  account  of 
atheism  or  other  similar  cause,  to  make  good 
the  objection  by  proof.*  Nor  can  any  volun- 
teer raise  the  question ;  the  objection  must  be 
made  by  the  adverse  party.*  When  the  ob- 
jection is  properly  raised,  the  prior  declara- 
tions of  the  witness  may  be  shown  by  those 
who  have  heard  such  declarations,  for  the 
purpose  of  proving  his  incompetency.'  By 
the  weight  of  authority  in  this  country,  a 
witness  will  not  be  compelled  to  submit  to 
an  examination  for   the  purpose  of  showing 
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his  belief,  or  want  of  belief.  It  is  held  that 
to  require  such  a  disclosure  would  be  foreign 
to  the  spirit  of  our  institutions,*  although,  if 
the  witness  desires  to  state  or  explain  his 
belief,  he  may  do  so;^  and  if  his  statement 
stands  uncontradicted,  he  is  permitted  to 
testify.*  According  to  some  of  the  English 
cases,  the  witness  might  himself  be  examine^. 
But,  according  to  those  authorities,  he  could 
only  be  asked  whether  he  believed  in  a  God, 
the  avenger  of  falsehood,  and  also  to  desig- 
nate a  mode  of  swearing  which  would  be  bind- 
ing on  his  conscience.  On  compliance  with 
this,  he  could  not  be  asked  whether  he  con- 
sidered any  other  mode  more  binding.* 

1,  Donnelly  v.  State,  2  Dutch.  (N.  J.)  601 ;  Com.  v.  Win- 
nemore,  2  Brewst.  (Pa.)  378.     See  note,  92  Am.  Dec.  473. 

2,  I  Law  Reporter  (Boston)  347. 

3,  Anderson  v.  Maberry,  2  Heisk.  (Tenn.)  653;  Beardsley 
V.  Foot,  2  Root  (Conn.)  399;  Curtiss  v.  Strong,  4  Day  (Conn.) 
51;  4  Am.  Dec.  179;  Smith  v.  Coffin,  i8  Me.  157;  I  Law 
Reporter  (Boston)  346.  Such  declarations  should  be  re- 
ceived witn  caution,  Thurston  v.  Whitney,  2  Cush.  104. 

4,  Donkle  v.  Kohn,  44  Ga.  266;  Carter  v.  State,  63  Ala. 
52;  35  Am.  Rep.  4;  Curtiss  v.  Strong,  4  Day  (Conn.)  51;  4 
Am.  Dec.  179;  Atwood  v.  Welt  on,  7  Conn.  66;  Com.  t. 
Smith,  2  Gray  516;  Com.  v.  Burke,  16  Gray  33. 

5,  United  States  v.  White,  5  Cranch  C.  C.  38. 

6,  Amd  V.  Amling,  53  Md.  192;    United  States  v.  White 
5  Cranch  C.  C  38. 

7,  Best  £v.  sec.  161. 

i732.  Former  rule — How  changed 
by  statutes. —  There  is  a  marked  tendency 
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toward  the  relaxation  of  the  strictness  of  the 
common  law  rules  on  the  subject;  and  statutes 
have  been  quite  generally  adopted  repealing 
or  mod  if  y  Id  g  the  rule  which  formerly  ex- 
cluded, as  incompetent,  those  who  did  not 
believe  in  the  existence  of  a  God.  By  the 
English  statute  of  1869,  it  was  provided  that, 
if  any  witness  objected  to  taking  the  oath, 
or  if  it  should  be  objected  that  he  was  in- 
competent to  take  an  oath,  such  person  shall, 
if  the  presiding  judge  is  satisfied  that  the  tak- 
ing of  an  oath  would  have  no  binding  effect  on 
his  conscience,  make  a  solemn  promise  and 
declaration;  and  then,  if  false  evidence  be 
willfully  and  corruptly  given  by  him,  he  shall 
be  liable  to  indictment  for  perjury.*  In  some 
of  the  states  in  this  country,  it  is  provided 
by  constitution  or  statute  that  no  person 
shall  be  rendered  incompetent  to  give  evi- 
dence in  consequence  of  his  opinions  on  the 
subject  of  religion; 2  in  others,  the  statutes, 
have  so  far  modified  the  common  law  rule  as 
to  require,  as  the  condition  of  competency, 
no  more  than  a  belief  in  \,h.e^  existence oi  God.' 
While  in  New  York,  the  condition  is  that  the 
witness  shall  believe  in  the  existence  of  a 
Supreme  Being  who  will  punish  false  swear- 
ing.* 

i»  32  &  33  Vict.  ch.  68  sec.  21. 

2,  Arizona,  Rev.  Stat.  1887  sec.  1866;  California,  Hittell's 
Code  sec  11,  879;  People  v.  Copsey,  71  Cal.  548;  Florida, 
Laws  1890-91  cL  4036  p.  62;  Illinois,  Const.  1870  art.  II 
sec.  3;  Indiana,  Rev.  Stat.  sees.  52,  513;  Iowa,  Const,  art.  I 
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sec4.  Code  1888  sec.  4887  note;  Kentucky,  Civil  Code  1895 
sec  605;  Bush  V.  Com.,  80  Ky.  244;  Maine,  Rev.  Stat.  1883 
p.  707  sec.  92;  Massachusetts,  Pub.  Slat.  1882  ch.  169  sec. 
18;  Michigan,  Ann.  Stat.  1882  sec  7546;  People  v.  jenness, 
5  Mich.  505;  Minnesota,  Rev.  Stat.  1894  sees.  5658;  Miss- 
issippi, Ann.  Code  1892  sec.  1742;  Ohio,  Rev.  Stat.  1890 
sec  5240;  Tennessee,  Code  1884  sec  4560;  Texas,  Rev. 
Stat.  1879  art.  2249,  and  Wilson's  Crim.  Code  art.  736; 
Vermont,  Rev.  Stat.  1880  sec  1007;  Virginia,  Perry's  Case, 
3  Gratt.  (Va.)  635;  Wisconsin,  Const,  art.  I  sec  19. 

3,  Connecticut,  Gen.  Stat.  1888  sec  1898;  New  Hamp- 
shire, Pub.  Stat.  1891  ch.  622  sec.  12;  Missouri,  Stat.  1835 
p.  419  sec  7. 

4,  New  York,  Rev.  Stat.  (3d  ed.)  vol.  II  p.  505. 

3  733.  Oath  or  equivalent  still  re- 
quired.— Although  in  many  jurisdictions  all 
religious  tests  are  dispensed  with,  it  is  the 
uniform  policy  of  the  law  to  require  either 
the  administration  of  an  oath  to  the  witness 
or  that  some  affirmation  or  declaration  be  made 
as  an  equivalent.  ^  If  the  oath  is  not  taken  or 
the  affirmation  made  until  part  of  the  testi- 
mony is  given,  only  that  part  of  the  evidence 
which  follows  the  oath  or  affirmation  is  com- 
petent.* It  is  the  common  law  rule,  and  one 
which  has  been  declared  in  the  statutes  of 
some  of  the  states,  that  the  court,  in  its  dis- 
cretion, may  inquire  of  any  witness  what  are 
the  ceremonies  observed  in  swearing  which 
he  deems  most  obligatory,  and  may  adopt 
such  forms.'  For  example:  "Jews  may  be 
sworn  on  the  Pentateuch  with  covered  head;  * 
Mahometans,  upon  the  Koran ;  *  Gentoos,  by 
touching  the  foot  of  a  Brahmin  (or  priest);* 
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Chinese,  by  theceremony  of  killing  acock,  or 
breaking  a  saucer,  the  witness  declaring  that, 
if  he  speaks  falsely,  his  soul  will  be  similar* 
ly  dealt  with;^  a  Scotch  covenanter  and  a 
member  of  the  Scottish  Kirk,  by  holding  up 
the  hand,  without  kissing  the  book ;  ^  Quakers 
and  others,  who  profess  to  entertain  conscien- 
tious scruples  against  taking  an  oath  in  the 
usual  form,  are  allowed  an  affirmation,  i,  6.,  a 
solemn  religious  asseveration  that  their  testi- 
mony shall  be  true.'  A  wilful  false  oath 
under  such  circumstances  is  perjury. "  *® 

1,  Com.  V.  Winnemore,  2  Brewst.  (Pa.)  378;  Priest  v. 
State,  10  Neb.  393. 

2,  Com.  V.  Keck,  148  Pa.  St.  639. 

3,  Omychund  V.  Barker,  I  Atk.  21;  Willes  543;  People  v. 
Green,  99  Cal.  564,  where  it  was  held  not  to  be  a  reversible 
error  to  refuse  10  administer  a  special  oath  to  a  Chinese  wit- 
ness. 

4,  Omychund  v.  Barker,  i  Atk.  21;  Willes  543.  Christians 
are  aworn  on  the  Bible,  R.  v.  (lilham,  i  £sp.  285;  or  upon 
the  old  testament,  if  they  prefer,  Edmonds  v.  Kowe,  Ky  an 
&  M.  77. 

5,  Morgan's  Case,  I  Leach  Cr.  Cas.  54. 

6,  Omychund  v.  Barker,  i  Atk.  21;  Willes  543. 

7,  R.  V.  Enthebman,  Car.  &  M.  248. 

8,  Mildrone's  Case,  i  Leach  Cr.  Cas.  412;  Walker's  Case, 
I  Leach  Cr.  Cas.  498;  Mee  v.  Reid,  Peake  33.  Ordinarily 
American  witnesses  may  be  sworn  in  the  same  way.  Gill  v. 
Caldwell,  I  111.  28;  Doss  v.  Birks,  II  Humph.  (Tenn.)  431. 
But  It  is  different,  if  objection  be  made  at  the  time,  McKin- 
ncy  V.  People,  7  111.  540. 

9,  Atkinson  v.  Everett,  Cowp.  382.  Under  a  Massachu- 
setts statute,  the  privilege  was  formerly  confined  to  Quakers 
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alone.  United  States  v.  Coolidge,  2  Gall.  (U.  S.)  364.  But 
this  privilege  extends  only  to  those  who  have  conscientious 
scruples  against  an  oath,  Williamson  t.  Carroll,  I  Har. 
(N.  J.)  217.  In  Com.  V.  Buzzell,  16  Pick.  153,  Roman  Cath- 
olics were  sworn  on  the  Holy  Evangelists. 

10,'  Rapalje  Witnesses  sec.  235;  Sell*  t.  Hoare,  3  Brod. 
&  B.  232.     See  note,  92  Am.  Dec.  473. 

2  734*  Infamy  as  a  grround  of  incom- 
petency.— AmoDg  the  persons  who,  by  the 
common  law,  were  deemed  insensible  to  the 
obligation  of  an  oath  and  incompetent  to  testify 
were  those  who  had  beeo  convicted  of  infamous 
crimes.*  Although  the  principal  ground  for 
the  exclusion  of  witnesses  of  this  character  was 
that  they  were  deemed  not  worthy  of  credit 
in  the  administration  of  justice,  another  rea- 
son sometimes  adduced  was  that  it  was  a 
proper  incident  to  punishment  for  infamous 
crimes.'  The  disqualification  did  not  arise, 
however,  unless  the  witness  had  been  actucUly 
convicted  and  adjudged  guilty  of  a  crime.' 
The  witness  was  not  incompetent,  within  the 
meaning  of  the  rule  just  stated,  although  he 
had  confessed  his  crime  or  although  he  had 
gained  the  reputation  of  being  immoral  and 
unworthy  of  credit,*  or  although  a  verdict  had 
been  rendered  finding  him  guilty  of  a  crime, 
which  was  not  followed  by  judgment,  as  in 
such  case  a  motion  in  arrest  of  judgment  or 
one  setting  aside  the  verdict  might  be  granted,' 
This  disqualification  has  been  very  generally 
removed  by  statutes^  and  it  is  therefore  un- 
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neoessary  to  enter  into  any  investigation  as 
to  the  classes  of  offenses  to  which  this  penalty 
attached  at  common  law.  The  subject  was  in- 
volved in  much  obscurity,  but  it  is  sufficient 
to  add  that  the  following  are  some  of  the 
offenses,  conviction  of  which  rendered  the  de- 
fendant infamous  under  the  old  rule:  forgery^* 
burglary,'  perjury  and  subornation  of  perjury,* 
grand  and  petit  larceny,*  suppression  of  testi- 
mony by  bribery  or  conspiracy  to  procure  the 
absence  of  a  witness,  or  a  conspiracy  to  ekj- 
cuse  one  of  crime, *°  receiving  stolen  goods," 
conspiracy  to  defraud  creditors,"  barratry" 
and  assault,  when  the  punishment  was  of  an 
infamous  nature." 

1,  Com.  V.  Knapp,  9  Pick.  495;  Cora.  v.  Gorham,  99  Mass. 
420;  Dickinson  v.  Duston,  21  Mich.  561;  Glenn  v.  Qove» 
42  Ind.  62.  On  this  general  subject,  see  notes,  73  Am.  Dec. 
775;  33  Am.  Rep.  639. 

2,  Best  £y.  sec.  141.  But  see,  Chase  v.  Blodgett,  10  N. 
H.  22. 

3,  R.  V.  Inhabitants,  8  East  77;  Skinner  v.  Perot,  I  Ashm. 
^Pa.)  57;  People  v.  Whipple,  9  Cow.  707;  Blaufus  v.  People, 
09  N.  V.  107;  Jackson  v.  Osbom,  2  Wend.  555;  Cnshman 
V.  Loker,  2  Mass.  106;  Lipe  v.  Eisenlerd,  32  N.  Y.  229, 
237;  Jones  V.  State,  32  Tex.  Crim.  Rep.  135;  Ville  de 
Varsovie,  2  Dods.  186;  State  v.  Valentine,  7  Ired.  (N.  C) 
225;  State  V.  Patterson,  35  S.  C  279,  rule  modined  by 
statute. 

4,  Ville  de  Varsovie,  2  Dods.  174;  State  v.  Randolph,  24 
Conn.  363;  Craft  v.  State,  3  Kan.  450;  Smithwick  v.  Evans, 
24  Ga.  461 ;  Fay  v.  Harlan,  128  Mass.  244;  Com.  v.  Gorham, 
99  Mass.  420. 

5,  Fay  V.  Harlan,  128  Mass.  244.  See  cases  dted  in  notes 
3  and  4  supra. 
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6,  R.  V.  Doris,  5  Mod.  74. 

7,  People  V.  Park,  41  N.  Y.  21;  Taylor  v.  State,  6  Ala  164. 

8,  Co.  Litt.  6  b. 

9,  Taylor  v.  State,  62  Ala.  164;  Sylvester  v.  State,  71  Ala. 
17;  State  V.  Gardner,  i  Root  (Conn.)  ^85;  Com.  v.  Keith,  8 
Met.  531;  Pendock  v.  Mackinder,  Willes  665;  James  ▼. 
ik>stwick,  I  Wright  (Ohio)  142.  But  see.  Free  v.  Slate,  i 
McMuU.  rs.  C.)  494.  The  New  Yxork  courts,  under  a 
statute,  hold  petit  larceny  not  an  infamous  crime.  Shay  v. 
l^eople,  22  N.  Y.  316;  Carpenter  v.  Nixon,  5  Hill  260. 

10,  Clancey's  Case,  Fortes  208;  Bushell  v.  Barrett,  Ryan 
&  M.  434;  R.  V.  Priddle,  Leach  Cr.  Cas.  442;  Crowther  v. 
1  Jopwood,  2  Stark.  21;  Ville  de  Varsovie,  2  Dods.  191. 

1 1,  Com.  V.  Rogers,  7  Met.  500. 

12,  United  States  v.  Porter,  2  Cranch  C.  C.  60. 

13,  R.  V.  Ford,  2  Salk.  690. 

14,  United  States  v.  Brockins,  3  Wash.  (U.  S.)  99. 

S  736.  Same — Effect  of  crime  commit- 
ted in  foreign  countries. —  By  tbe  weight 
of  authority,  a  witness  is  not  rendered  incom- 
petent by  proof  that  he  has  been  adjudged 
guilty  of  an  infamous  crime  in  a  foreign 
country  or  sister  state.  This  disqualification 
is  not  founded  on  natural  law,  and,  being 
penal  in  its  character,  is  strictly  construed.* 
But  the  judgment  of  a  foreign  court  may  be 
given  its  due  weight,  if  properly  proved,  to 
affect  the  credibility  of  the  witness;^  and,  for 
this  purpose,  the  proof  is  not  confined  to  con- 
viction of  infamous  crimes.  It  may  be  shown 
that  the  witness  has  been  adjudged  guilty  of 
minor  offenses.' 
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1,  Logan  V.  United  States,  144  U.  S.  263;  Com.  v.  Green, 
7  Mass.  515,  539;  Sims  V.  Sims,  75  N.  Y.  466;  National 
Trust  Co.  V.  Gleason,  77  N.  Y.  400,  410;  Campbell  v. 
State,  23  Ala.  44;  Chase  v.  Blodgett,  10  N.  H.  22;  Uhl  v. 
Com.,  6  Gratt.  (Va.)  706.  But  see,  State  v.  Foley,  15  Nev. 
64;  37  Am.  Rep.  458;  State  v.  Chandler,  3  Hawl^  (N.  C) 
393.    See  note,  33  Am.  Rep.  639. 

2,  Com.  V.  Knapp,  9  Pick.  496,  and  cases  last  dted. 

3,  For  example:  adultery,  Little  v.  Gibson,  39  N.  H.  505; 
conspiracy  to  defraud  creditors,  Bickel  v.  Fasig,  33  Pa.  St. 
463;  dealing  faro,  Holloway  v.  Com.,  ii  Bush  (Ky.)  344; 
embezzlement,  Schuylkill  v.  Copeley,  67  Pa.  St.  386;  main- 
taining a  house  of  ill  fame,  Deer  v.  State,  14  Mo.  348;  ma- 
licious obstruction  of  the  operation  of  cars  on  a  rrilropd, 
Com.  V.  Dame,  8  Cush.  384;  obtaming  goods  by  false  pre- 
tenses, Utley  V.  Merrick,  ii  Met.  302;  petit  larceny.  Car- 
penter V.  Nixon,  5  Hill  260;  Shay  v.  People,  22  N.  Y.  317; 
Pruit  V.  Miller,  3  Ind.  16;  Welsh  v.  State,  3  Tex.  App.  1 14. 
Contra,  Lyford  v.  Farrar,  31  N.  H.  314;  Sylvester  v.  State, 
71  Ala.  17;  State  v.  Gardner,  i  Root  (Conn.)  485;  Com.  v. 
Keith,  8  Met.  531;  unlawfully  cutting  timber,  Holler  v. 
Pfirth,  2  Pen.  (N.  J.)  723;  violating  city  ordinance,  Cheat- 
ham V.  State,  59  Ala.  40.  Many  other  cases  might  be  cited, 
but  these  serve  to  illustrate  the  rule. 

i  736.  Disability  —  How  proved  — 
How  removed. — At  common  law,  the  only 
mode  of  proving  the  conviction  rendering  a 
witness  incompetent  was  by  the  production 
of  the  original  record,  or  a  duly  authenticated 
copy.*  But  in  some  jurisdictions,  it  is  provided 
by  statutory  regulation  that,  for  the  purpose 
of  affecting  the  credibility  of  the  witness,  his 
conviction  may  be  proved  either  by  the 
record  or  by  his  own  cross-examination ;  and 
in  such  cases,  the  party  cross-examining  is 
not  bound  b^    the  answers  of  the  witness.' 
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The  disability  now  under  discussion  may  be 
removed  either  by  the  granting  of  a  pardon, 
or  by  the  reversal  of  a  judgment.'  The  proof 
of  such  pardon  or  reversal  must  be  by  the 
proper  documentary  evidence,  under  the  gen- 
eral rule  that  the  best  evidence  must  be  pro- 
duced. A  pardon  restores  the  competency  of 
the  witness,  although  he  has  suffered  the  en- 
tire punishment  imposed;^  the  same  is  true, 
even  if  the  pardon  contains  a  provision  that 
it  shall  not  be  so  construed  as  to  relieve  the 
party  from  any  legal  disabilities,'  or  although 
the  pardon  was  granted  to  enable  the  witness 
to  testify  in  a  given  case.'  But  the  pardon 
does  not  restore  the  witness  to  competency 
in  those  cases  where  he  is  convicted  under  a 
statute  which  expressly  prescribes  the  disa- 
bility to  testify  as  an  incident  of  the  judg- 
ment, since  it  is  competent  for  the  legisla- 
ture to  thus  modify  the  general  rules  of  evi- 
dence.'' There  is  a  conflict  as  to  whether 
this  disability  is  removed  by  serving  out  the 
sentence  imposed  by  the  court.  The  weight 
of  authority  seems  to  hold  that  the  disability 
is  removed  in  this  manner,^  but  there  are 
authorities  that  sanction  the  opposite  rule." 
But  this  and  similar  questions  have  been 
rendered  of  little  consequence  in  almost  all 
jurisdictions  by  statutes  abolishing  the  rule 
rendering  persons  incompetent  by  reason  of 
conviction  of  crime,  however  infamous." 
These  statutes  generally  allow  the  introduc- 

138 
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tion  of  evidence  to  show  such  conviction, 
however,  for  the  purpose  of  affecting  the  cred- 
ibility of  the  witness. 

1,  Qarke  ▼.  Hall,  Har.  &  McH.  (Md.)  378;  R.  v.  Inhab- 
itants, 8  East  76;  State  v.  Darmrey,  48  Me.  327;  Newcomb 
V.  Griswold,  24  N.  Y.  298;  Farley  v.  State,  57  Ind,  331; 
Hall  V.  Brown,  30  Conn.  55 1;  People  v.  Herrick,  13  Tohns. 
82;  7  Am.  Dec.  364;  Bartholomew  v.  People,  104  III.  601 ; 
44  Am.  Rep.  97;  Com.  v.  Gallagher,  126  Mass.  54;  Johnson 
V.  State,  48  Ga.  116;  Dickinson  v.  Dustin,  21  Mich.  561. 

2,  Sec  the  statutes  of  the  jurisdiction. 

3,  Ex  parti  Garland,  4  Wall.  333;  Osbom  v.  United 
States,  91  U.  S.  474;  Knote  v.  United  States,  95  U.  S.  155, 
and  case  there  cited;  Baum  v.  Clause,  5  Hill  196;  Hunni- 
cutt  y.  State,  18  Tex.  App.  499;  Klein  y.  Dinkgrave,  4  La. 
An.  540;  Wood  V.  Fitzgarald,  3  Ore.  568;  Hester  v.  Com., 
85  Pa.  St.  154;  Perkins  v.  Stevens,  24  Pick.  277;  Yar- 
borough  V.  State,  41  Ala.  405;  Com.  v.  Ohio  Ry.  Co.,  i  Grant 
Cas.  (Pa.)  329.  But  a  conditional  pardon  does  not  restore 
competency,  Carrv.  Smith,  9  Tex.  App.  635;  53  Am.  Rep. 
395;  McGee  v.  State,  29  Tex.  App.  596. 

4,  Logan  V.  United  States,  144  U.  S.  263;  Boyd  v.  United 
States,  142  U.  S.  450;  Bennett  v.  State,  24  Tex.  App.  73;  5 
Am.  St.  Rep.  875.  The  motive  that  led  the  executive  to 
grant  the  pardon  can  not  be  questioned,  Martin  v.  State,  21 
Tex.  App.  I.    See  article,  41  Cent.  L.  Jour.  276. 

5,  People  V.  Pease,  3  Johns.  Cas.  (N.  Y.)  333. 

6,  Boyd  V.  United  States,  142  U.  S.  450. 

7,  Dover  v.  Maeslaer,  5  Esp.  92,  94;  R.  v.  Ford,  2  Salk. 
690;  Foreman  v.  Baldwin,  24  111.  298;  Houghtaling  v. 
Kelderhouse,  i  Park.  Cr.  (N.  Y.)  241;  Evans  v.  State,  7 
Baxt.  (Tenn.)  12.  But  this  exception  does  not  exist  under 
common  law,  in  the  absence  of  statute,  Dover  v.  Maestaer, 
5  Esq.  92,  94.  In  some  states,  by  statutory  regulation,  those 
convicted  of  perjury  are  not  restored  to  competency  by  a 
pardon.  In  a  few  other  states,  the  same  provision  exists  as 
to  those  convicted  of  a  capital  crime  or  of  such  felonies  as 
burglary,  forgery,  rape,  arson,  counterfeiting,  bigamy  and 
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sodomy.     The  statutes  of  the  jurisdiction   should  be  crn- 
sulted  in  each  case. 

8,  Carr  v.  Smith,  19  Tex.  App.  635;  53  Am.  Dec  395; 
Rapalje  Witnesses  sec  19;  Underhiil  Ev.  sec  320.  See 
also,  I  Phill.  Ev.  (3d  ed  )  23. 

9,  United  States  v.  Brown,  4  Cranch  C.  C.  607;  State  v, 
Benoit,  16  La.  An.  273. 

10,  See  the  statutes  of  the  jurisdiciion. 

i  737.  Incapacity  as  a  ground  of  in- 
competency— Idiots — Mutes. — It  is  too 
clear  a  propositioo  to  call  for  any  discussion 
that  the  liberty  or  property  of  the  citizen 
should  not  depend  upon  the  testimony  of 
those  who  are  so  wanting  in  understanding 
that  they  cannot  remember  or  cannot  form 
any  conception  of  right  and  wrong.  It  would 
obviously  be  an  idle  ceremony  to  administer 
an  oath  to  an  idiot  cr  to  one  hopelessly  in- 
sane.^ "It  makes  no  difference  from  what 
cause  this  defect  of  understanding  may  have 
arisen ;  or  whether  it  be  temporary  and  cur- 
able or  permanent;  whether  the  party  be 
hopelessly  an  idiot  or  maniac,  or  only  oc- 
casionally insane  as  a  lunatic',  or  be  intoxi- 
cated, or  whether  the  defect  arises  from 
mere  immaturity  of  intellect,  as  in  the  case 
of  children.  While  the  deficiency  of  unde?'- 
standing  exists^  be  the  cause  of  what  nature 
soever,  the  person  is  not  admissible  to  be 
sworn  as  a  witness.  But,  if  the  cause  be- 
temporary,  and  a  lucid  interval  should  occur, 
or  ft  cure  be  effected,  the  competency  also  is 
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restored. "  *  The  testimony  of  either  an  idiot 
or  a  lunatic  may,  however,  be  received,  if  he 
appears  to  the  court  to  have  sufficient  under- 
standing, to  comprehend  the  obligation  of  an 
oath,  and  to  be  able  to  give  correct  answers 
to  the  questions  put.  The  judge  is  to  deter- 
mine the  competency  by  examining  the  wit- 
ness himself  or  upon  the  testimony  of  third 
persons.^  Although  it  was  formerly  presumed 
that  persons  deaf  and  dumb  from  birth  were 
idiots,  and  therefore  incompetent,  within  the 
meaning  of  this  rule,*  no  such  presumption 
now  exists.  Mr.  Taylor  in  his  work  on  evi- 
dence gives  an  instance  in  which  a  cause  was 
decided  solely  on  the  testimony  of  witnesses 
who  were  deaf  and  dumb.*  When  such  a  wit- 
ness is  produced,  the  court  may  ascertain 
whether  he  has  the  requisite  intelligence; 
and  the  judge  will  allow  the  witness  to  adopt 
such  mode  of  communicating  his  ideas, 
whether  by  signs  or  writing,  as,  under  the 
circumstances,  may  be  deemed  most  satisfac- 
tory.® 

1,  Coleman  v.  Com.,  25  Gratt.  (Va.)  865;  Phebe  ▼. 
Prince,  Walk.  (Miss.)  13 1;  Hartford  v.  Palmer,  16  Johns. 
143.     See  sec.  741  infra. 

2,  Greenl.  Ev.  sec.  365;  Coleman  v.  Com.,  25  Gratt.  (Va,) 
865;  Cannady  v.  Lynch,  27  Minn.  435;  Hartford  v.  Palmer, 
16  Johns.  143,  drunkenness.    See  sec.  741  infra, 

3,  Taken  in  part  from  i  Whart.  Cr.  L.  sec  752.  See  also 
cases  there  cited. 

4,  I  Hale  P.  C.  34;  R.  v.  Steel,  I  Lee  451,  where  theao- 
cased,  a  mute,  was  convicted.     See  note,  24  L.  R.  A.  126. 
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5,  Tayl.  Ev.  sec.  1376,  note;  State  v.  Howard,  1 18  Ma 
127. 

6,  Com.  Y.  Hill,  14  Mass.  207;  State  v.  De  Wolf,  8  Conn. 
93;  20  Am.  Dec.  90;  People  v.  McGee,  i  Den.  19;  Snyder 
V.  Nations,  5  Blackf.  (Ind.)  295;  Morrison  v.  Lennard,  3 
Car.  &  P.  127;  State  v.  Weldon,  39  S.  C  318;  Ruston's 
Case,  I  Leach  Cr.  C.  408. 

?738.  Incapacity — Want  of  age.— A 

child  of  tender  years  may  be  incompetent  to 
testify,  either  on  the  ground  that  he  is  not 
sufficiently  matured  to  state  with  reasonable 
correctness  what  he  has  seen  or  heard,  or  be- 
cause he  does  not  comprehend  the  obligation 
of  an^ath.  In  the  early  English  law,  there 
was  no  little  confusion  among  the  authorities 
as  to  the  admissibility  of  evidence  of  this 
character.  There  was  a  tendency  on  the  part 
of  some  authorities  to  adopt  the  maxim,  minor 
jurare  non  potest^  and  to  arbitrarily  designate 
some  age  below  which  children  should  not  be 
admitted  as  witnesses. '  In  a  few  other  cases 
in  certain  classes  of  criminal  trials,  all  rules 
of  evidence  were  violated  by  the  admission  of 
the  testimony  of  children  without  oath.*  But 
it  has  now  ?ong  been  settled  that  there  is  no 
certain  age  at  which  the  dividing  line  between 
competency  and  incompetency  may  be  drawn. 
The  competency  of  the  witness  depends  on  in- 
telligence, rather  than  age.  In  the  leading 
English  case  on  the  subject,  it  was  determined 
that  the  admissibility  of  the  testimony  of 
children   depends  "on  the  sense  and  reason 
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that  they  entertain  of  the  danger  and  impiety 
of  falsehood,  which  is  to  be  collected  from 
their  answers  to  questions  propounded  to  them 
by  the  court.  '*  *  At  the  age  of  fourteen,  chil- 
dren are  presumed  to  have  sufficient  intelli- 
gence to  testify  and  to  comprehend  the  nature 
of  an  oath,  unless  the  circumstances  of  the 
oase  are  such  as  to  raise  a  doubt.*  If  the 
i^hild  is  under  fourteen,  there  is  no  presump- 
tion in  favor  of  competency;  and  the  court, 
in  its  discretion,  will  determine  whether  the 
child  has  sufficient  intelligence  to  testify  and 
to  comprehend  the  obligation  of  an  oath.* 
There  are  instances  on  record  in  which  the 
testimony  of  children  of  five  and  six  years  of 
Age  has  been  received;®  and  it  is  common 
practice  to  admit  the  testimony  of  children 
■eight  and  nine  years  of  age,  where  they  seem 
to  understand  the  obligation  of  an  oath.^ 

1,  Co.  Lit.  172  b,  247  b;  R.  v.  Travers,  2  Strange  700; 
I  Hale  P.  C.  302;  »/,  634.     On  the  general  subject  of  this 

and  succeedirg  sections  see  articles,  3  Cent.  L.  Jour.  491; 
36  id,  339. 

2,  4  Bl.  Comm.  214;  2  Hale  P.  C.  283,  284. 

3,  R.  V.  Brazier,  i  Leach  Cr.  C.  199. 

4,  Den  V.  Vanclere,  2  South.  (N.  J.)  589;  Brown  v.  State, 
■2,  Tex.  App.  115. 

5,  Jackson  v.  Gridley,  18  Johns.  98;  State  v.  Richie,  28 
La.  An.  327;  26  Am.  Rep.  100;  Van  Pelt  v.  Van  Pelt,  2 
Pcnn.  (N.  J.)  486;  Moore  v.  State,  79  Ga.  498;  Davidson  v. 
State,  39  Tex.  129;  McAmore  v.  Wiley,  49  111.  App.  615; 
Vincent  v.  State,  3  Heisk.  (Tenn.)  I20;  Crowner  v.  Crowner, 
44  Mich.  180;  38  Am.  Rep.  245;  Hughes  v.  Detroit  Ry.  Cow, 
-65  Mich.  10;  State  v.  Whiitier,  21   Me.  341;  38  Am.  Dec 
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272;  Slate  V.  Doyle,  107  Mo.  36;  Flanagin  v.  State,  25  Ark. 
92;  Slate  V.  Severson,  78  Iowa  653;  McKelton  v.  State,  88 
Ala.  181.  Under  the  Missouri  statutes,  a  child  under  ten 
years  of  age  is  presumed  to  be  incompetent,  Ridenhour  v. 
Kansas  City  Ry.  Co.,  102  Mo.  270.  See  notes,  16  Am.  St 
Rep.  31;  19  L.  R.  A.  605-610. 

6,  R.  V.  Holmes,  2  Fost.  &  F.  788.  Where  the  child  was 
1  ut  four  years  old,  the  testimony  was  rejected,  R.  v.  Pike,  3 
Car.  &  P.  598;  testimony  has  been  received  where  children 
were  seven  years  of  age,  Washburn  v.  People,  10  Mich.  372; 
State  V.  Morea,  2  Ala.  275;  the  testimony  of  a  five  year  oM 
child  may  be  received  as  to  an  indecent  assault  upon  her- 
self. State  V.  Juneau,  88  Wis.  180;  the  testimony  of  a  six 
year  old  child  was  held  incompetent  in  Johnson  v.  btate,  76 
Ga.  76;  while  that  of  a  five  year  old  child  has  been  received, 
Wheeler  v.  Uniied  stales,  159  U.  S.  523. 

7,  Washburn  v.  People,  10  Mich.  372;  McGuire  v. 
People,  44  Mich.  286;  Draper  v.  Draper,  68  111.  17;  Biown 
V.  State,  2  Tex.  App.  122;  State  v.  Richie,  28  La.  An.  327; 
26  Am.  Rep.  100;  Givins  v.  Com.,  29  Gratt.  (Va  )  835; 
McGuffv.  State,  88  Ala.  150;  Blackwell  v.  State,  11  Ind. 
196;  Com.  V.  Carey,  2  Brewst.  (Pa.)  404;  Com.  v.  Hutch- 
inson, 10  Mass.  225;  State  v.  Levy,  23  Minn.  104;  R.  v. 
Brasier,  I  Lee  199;  I  East  P.  C.  443;  Jackson  v.  Gridley, 
18  Johns.  98;   Moore  v.  State,  79  Ga.  498. 

2  789.  Mode  of  determining  capacity 
of  children — The  tests  to  be  applied. — 

It  is  the  duty  of  the  court  to  examine  the  child, 
if  the  question  of  competency  arises,  and 
to  determine,  in  the  exercise  of  a  sound  dis- 
cretion, whether  the  witness  has  the  requisite 
understanding.^  But  the  court  may  also  al- 
low the  attorney  to  make  inquiry.*  The  ex- 
amination should  show  that  the  child  has 
some  understanding  of  the  punishment  which 
may   result  from   false    swearing,'    but    the 
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courts  have  not  insisted  on  a  very  definite  or 
exact  knowledge  of  this  subject.*  Indeed,  if 
such  accuracy  were  insisted  upon,  it  might 
often  exclude  the  testimony  of  adults.  It 
has  been  held  sufficient  where  the  child  stated 
that  he  knew  that  it  was  wrong  to  tell  a  lie, 
and  that  he  would  be  punished  if  he  did  so,* 
or  where  the  child  used  language  equivalent 
to  saying  that  he  would  be  sent  to  hell  for 
false  swearing.'  In  some  English  cases,  the 
judges  have,  in  the  exercise  of  their  discre- 
tion, postponed  the  trial  to  give  an  oppor- 
tunity to  instruct  a  child,  the  principal  wit- 
ness, as  to  the  nature  of  an  oaih.^  But  in  other 
cases,  it  has  been  held  that  the  child  should 
understand  the  binding  obligation  of  an  oath 
from  the  general  course  of  religious  education, 
and  not  merely  from  instruction  given  for  the 
purpose  of  the  trial.* 

1,  People  V.  McNair,  21  Wend.  608;  Carter  v.  State,  63 
Ala.  52;  35  Am.  Rep.  4;  State  v.  Doyle,  107  Mo.  36;  State 
V.  Juneau,  88  Wis.  180;  Davis  v.  State,  31  Neb.  247.  See 
also  cases  cited  under  last  section. 

2,  Carter  v.  State,  63  Ala.  52;  35  Am.  Rep.  4  and  note. 

3,  Williams  v.  State,  12  Tex.  App.  127;  Carter  v.  State, 
63  Ala.  52;  35  Am.  Rep.  4  and  note;  R.  v.  Pike,  3  Car. 
&  P.  598;  Davis  V.  Stale,  31  Neb.  240;  Com.  v.  Lynes,  142 
Mass.  577;  56  Am.  Rep.  709;  State  v.  Michael,  37  W.  Va. 
565;  McGuire  v.  People,  44  Mich.  286;  38  Am.  Rep.  265. 

4,  State  V.  Levy,  23  Minn.  104;  Longston  v.  State,  3 
Heisk.  (Tenn.)  414;  Blackwell  v.  State,  ii  Ind.  196;  David- 
son V.  State,  39  Tex.  129. 

5,  State  V.  Levy,  23  Minn.  104;  McAmore  v.  Wiley,  49 
IIL  App.  615;  Parker  v.  State,  33  Tex.  Cr.  Rep.  ill. 
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6,  Longton  v.  State,  3  Heisk.  (Tenn.)  414;  Com.  v.  Carey, 
2  Brewst.  (Pa.)  404;  Draper  v.  Draper,  68  111.  17. 

7,  R.  V.  White,  I  Leach  Cr.  C.  430  note  a;  R.  v.  Wade,  i 
Moody  Cr.  C  86.  See  also.  Com.  v.  Lynes,  142  Mass.  577, 
where  the  child  was  instructed  during  a  recess  of  the  court 

8,  R.  V.  Williams,  7  Car.  &  P.  320;  R.  v.  Pike,  3  Car.  & 
P.  598;  R.  V.  Nicholas,  2  Car.  &  K.  246,  but  it  was  added 
in  the  last  case  that,  where  the  intellect  was  sufficiently  ma- 
tured and  the  education  had  been  neglected,  a  postponement . 
might  be  very  proper. 


2  740.  Degrree  of  credit  to  be  given 
such  testimony.  —  Although,  in  order  to 
prevent  a  failure  of  justice,  it  is  often  nec- 
essary to  receive  the  evidence  of  children  of 
tender  age,  every  practitioner  of  experience  is 
sensible  of  the  embarrassments  and  danger 
which  attend  the  admission  of  such  evidence. 
It  is  true,  it  may  be  urged,  that  the  natural 
language  of  the  child  is  that  of  innocence  and 
truth,  and  that  Its  testimony  is  apt  to  be  free 
from  the  prejudice  or  sinister  motives  which  too 
often  affect  the  testimony  of  adults.  On  the 
other  hand,  it  may  be  urged  with  equal  force 
that  this  class  of  testimony  is  open  to  several 
serious  objections.  There  is  the  uncertainty 
whether  the  witness  has  a  proper  conception 
of  the  obligation  of  an  oath.  Then  there  is 
the  still  greater  danger  that  such  testimony 
may  have  been  prompted  and  inspired  by  un- 
scrupulous and  interested  persons.  Says  Mr. 
Stephen:  "A child  will  have  been  taught  to 
say  that,  if  it  tells  a  lie,  it  will  go  to  the  bad 
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place  when  it  dies  (which  is  usually  taken  to 
show  that  it  knows  the  meaning  of  an  oath) 
long  before  it  has  any  real  notion  of  the 
practical  importance  of  its  evidence  in  a 
temporal  point  of  view;  and  also  long  before 
it  has  learned  to  distinguish  between  its 
memory  and  its  imagination,  or  to  under- 
stand, in  the  least  degree,  what  is  meant  by 
accuracy  of  expression.  It  is  hardly  possible 
to  cross-examine  a  child,  for  the  test  is  too 
rough  for  an  immature  mind.  However 
gently  the  questions  may  be  put,  the  witness 
grows  confused  and  frightened,  partly  by  the 
tax  on  its  memory,  partly  by  the  strangeness 
of  the  scene;  and  the  result  is  that  its  evi- 
dence goes  to  the  jury  practically  unchecked, 
and  has  usually  greater  weight  than  it  de- 
serves, for  the  sympathies  of  the  jury  are  al- 
ways with  it.  This  is  a  considerable  evil,  for 
in  infancy  the  strength  of  the  imagination  is 
out  of  all  proportion  to  the  power  of  the 
other  faculties;  and  children  constantly  say 
what  is  not  true,  not  from  deceitfulness,  but 
simply  because  they  have  come  to  think  so, 
by  talking  or  dreaming  of  what  has  passed. 
The  evil,  however,  is  one  which  the  law  can- 
not remedy.  It  would  be  a  far  greater  evil 
to  make  children  incompetent  witnesses  up 
to  a  certain  age.  The  only  remedy  is  that 
judges  should  insist  to  juries  more  strongly 
than  they  generally  do  on  the  unsatisfactory 
nature  of  the  evidence  of  children,  and  on  the 
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danger  of  being  led  by  sympathy  to  trust  in 
it.  ••  ^ 

I,  General  View  of  the  Criminal  Law  of  England  by  J.  F. 
Stephen. 

i  741.  Want  of  capacity — Insanity. — 

At  common  law,  lunatics  were  formerly  classed 
with  idiots,  and  excluded  from  the  witness 
box  entirely.  But  this  sweeping  rule  has  been 
greatly  modified,  and  now,  both  in  England 
and  in  this  country,  lunatics  are  allowed  to 
testify,  if  they  appear  to  the  court  to  have 
sufficient  understanding  to  apprehend  the  na- 
ture and  obligation  of  an  oath,  and  to  be 
capable  of  giving  a  correct  account  of  the 
matter  that  they  have  seen  or  heard,  and  in 
reference  to  which  they  have'  been  called  to 
testify.  ^  But  those  who,  by  reason  of  perma- 
nent insanity  are  unable  to  comprehend  the 
obligation  of  an  oath,  are  incompetent  to 
testify.*  One  who  has  been  insane  is  not, 
however,  excluded  on  this  ground,  if  his  testi- 
mony is  offered  during  a  lucid  interval.*  But 
the  party  seeking  to  introduce  such  testimony 
must  show  that  the  witness  is  competent  at 
that  time,  as  insanity  is  presumed  to  con- 
tinue as  a  mental  state,  when  it  has  once  ex- 
isted, until  the  contrary  is  shown.  ^  By  the 
weight  of  authority,  such  a  witness  may  tes- 
tify during  a  lucid  interval,  even  as  to  trans- 
actions which  happened  during  his  insanity. 
Under  such  circumstances,  the  fact  of  insanity 
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may,  of  course,  be  shown,  but  it  affects  the 
credibility  and  not  the  competency  of  the  wit- 
ness/ Although  it  has  been  maintained  by 
high  authority  that  the  testimony  of  a  mono- 
maniac  should  not  be  admitted,®  yet  the  weight 
of  authority  seems  to  sustain  the  view  that 
monomania  upon  a  subject,  not  in  issue, 
does  not  necessarily  render  the  witness  in- 
competent if,  in  the  opinion  of  the  court,  he 
understands  the  nature  and  obligation  of  an 
oath,  and  can  give  a  correct  account  of  what 
he  has  seen  or  heard.  In  such  cases,  the 
question  of  competency  is  for  the  court,  and 
that  of  credibility  for  the  jury.''  Difficulty 
may  arise  in  determining  what  degree  of 
mental  unsoundness  is  necessary  to  render  the 
witness  incompetent.  On  this  subject  a  learned 
writer  says:  "Calm  reflection  will  convince 
that,  if  mental  alienation  is  to  be  retained  in 
our  law  as  a  ground  of  incompetency,  it  should 
be  restricted  to  cases  where  it  is  found  im- 
possible to  communicate  with  the  witness  so 
as  to  make  him  understand  that  he  is  in  a 
court  of  justice,  and  expected  to  speak  the 
truth.  Any  eccentricities  or  aberrations  which 
fall  short  of  this  are  surely  only  matter  of 
comment  to  the  jury,  as  to  the  reliance  to  be 
placed  on  his   testimony."* 

1,  Mayor  v.  Caldwell,  8i  Ga.  76;  Kendall  v.  May,  10  Al- 
len 59;  Coleman  v.  Com.,  25  Gratt.  (Va.)  865;  18  Am.  Rep. 
711;  Worthington  v.  Mencer,  98  Ala.  310. 

2,  Livingston  v.  Kiersted,  10  Johns.  362;  Evans  v.  Het- 
tich,  7  Wheat.  453;  Lopez  v.  State,  30  Tex.  App.   487;  28 
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Am.  St.  Rep.  935  and  extended  note.    See  also  article,  40 
Cent.  L.  Jour.  133. 

3,  Evans  v.  Hettich,  7  Wheat.  453;  Campbell  v.  State,  23 
Ala.  44;  Holcomb  v.  Holcomb,  28  Conn.  177;  Cannody  v. 
Lynch,  27  Minn.  435;  Kendall  v.  May,  10  Allen  59. 

4,  Armstrong  v.  Timmons,  3  Har.  (Del.)  342;  Spittle  v. 
Walton,  L.  R.  1 1  £q.  Cas.  420;  Hoyt  v.  Adee,  3  Lans. 
(N.  Y.)  173.     But  see.  State  v.  Kelley,  57  N.  H.  549,  554. 

5,  Holcomb  V.  Holcomb,  28  Conn.  177;  Sarback  v. 
Jones,  20  Kan.  497;  Endel  v.  Wall,  16  Fla.  786. 

6,  Waring  v.  Waring,  12  Jur.  947;  Roscoe  Cr.  Ev.  128. 

7,  R.  V.  Hill,  15  Jur.  470;  5  Eng.  L.  &  Eq.  547;  $  Cox 
Cr.  C.  259;  District  of  Columbia  v.  Armes,  107  U.  S.  519; 
Holcomb  V.  Holcomb,  28  Conn.  177;  Coleman  v.  Com.,  25 
Gratt.  (Va.)  865;   Ray  Med.  Jur.  sec.  304. 

8,  Best  Ev.  sec.  150;  District  of  Columbia  v.  Armes,  107 
U.  S.  579;  Coleman  v.  Com.,  25  Gratt.  (Va.)  865;  Qements 
V.  McGinn,  (Cal.)  33  Pac  Rep.  920. 

S742.  Same — Drunkenness  —  Defec- 
tive memory,  etc. — It  is  no  objection  to 
the  competency  of  a  witness  that  he  is  a 
person  of  intemperate  habits,  ^  or  even  that,  on 
account  of  habitual  drunkenness,  he  is  under 
guardianship.*  It  is  for  the  court  to  deter- 
mine, from  the  present  conduct  and  appear- 
ance of  the  witness,  whether  he  is  in  such  a 
state  as  to  comprehend  the  obligations  of  the 
oath,  and  to  testify  intelligibly,  or  whether 
he  should  be  excluded.'  It  is  not  necessary 
to  discuss  the  proposition  that  a  witness  is  not 
to  be  excluded  as  incompetent  by  reason  of 
the  fact  that  his  memory  is  somewhat  defec- 
tive^ or  because  his  means  of  knowledge  may 
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not  be  equal  to  that  of  other  persons  who 
might  have  been  called  as  witnesses.*  Obvi- 
ously these  are  objections  which  effect  the 
credibility  and  not  the  competency  of  the 
witness.* 

1,  Thayer  v.  Boyle,  30  Me.  475. 

2,  Gebhard  V.  Shindle,  15  Serg.  &  R.  (Pa.)  235,  238. 

3,  Hartford  V.  Palmer,  16  Johns.  143.  See  also,  Gould  v. 
Crawford,  2  Pa.  St.  89;  Cannady  v.  Lynch,  27  Minn.  435. 

4,  Walker  v.  Blassingame,  17  Ala.  810;  Fulton  v.  Ma- 
cracken,  18  Md.  528;  Lewis  v.  Eagle  Ins.  Co.,  10  Gray  508. 
See  article,  19  Am.  L.  Rev.  583. 

5,  See  sees.  903  ef  seq  infra, 

\  748.  Interest  in  the  result.—  While 

the  learned  jurists  of  the  common  law  never 
wearied-  in  their  encomiums  upon  the  right 
of  trial  by  jury,  there  is,  after  all,  perceptible 
in  the  rules  of  evidence  which  they  estab- 
lished  a  profound  distrust  of  the  capacity  of 
jurors  to  perform  their  function.  Undoubted- 
ly the  policy  of  excluding  arbitrarily  large 
classes  of  witnesses,  as  wholly  incompetent 
to  testify,  rested  upon  the  belief  that  jurors 
could  not  properly  discriminate  between  the 
weight  of  testimony  which  came  from  an  in- 
famous or  an  interested  witness,  and  that 
against  which  no  such  objection  existed.  In 
the  adoption  of  statutes  changing  the  com- 
mon law  rules  of  evidence,  both  in  England 
and  the  United  States,  there  has  been  a  uni. 
form  tendency  to  reject  the  arbitrary  rules  by 
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which  certain  classes  of  witnesses  were  de- 
clared wholly  incompetent.  The  law  now 
fully  recognizes  the  inherent  infirmity  of  the 
testimony  of  parties  and  of  those  directly 
interested  in  the  result.  But  the  modern 
policy  is  to  admit  the  testimony  of  these 
and  of  other  classes  of  witnesses,  formei'lv  ex- 
Eluded,  leaving  a  much  wider  discretion  in 
the  court  or  jury  to  discriminate  between 
evidence  which  is  satisfactory  and  that  which 
is  unworthv  of  credit.*  In  the  old  works  on 
evidence,  there  were  few  subjects  more  ex- 
haustively discussed  than  that  of  the  compe- 
tency of  witnesses;  and  the  rule  which  ex- 
cluded witnesses  directly  interested  in  the 
result  became,  together  with  the  collateral 
questions  arising  out  of  it,  one  of  the  most 
complicated  of  the  common  law.  The  learned 
and  ingenious  discussions  of  this  subject 
which  we  find  constantly  recurring  in  the 
old  reports  have  now  only  a  historical  value; 
and  we  shall  only  summarize  in  the  briefest 
manner  these  rules  which  have  now  become 
obsolete. 

I,  New  Orleans,  J.  &  G.  N.  Ry.  Co.  v.  Allbritton,  38 
Miss.  242;  75  Am.  Dec.  98;  Dodd  v.  Moore,  91  Ind.  522; 
Prowattain  v.  Tindall,  80  Pa.  St.  295;  Ridenv.  People,  no 
111.  II;  Marquette,  H.  &  O.  Ry.  Co.  v.  Kirkwood,  45  Mich. 
51.  See  noie>  86  Am.  Dec.  329;  also  artide,  4  Am.  L, 
Reg.  N.  S.  74. 

2  744.  Nature  of  the  interest  neces- 
sary to  disqualify — How  removed.— Tq 

come  within   the  rule,  it  was  necessary    that 
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the  disqualifying  interest  should  be  "some 
legal,  certain  and  immediate  interest,  how- 
ever minute,  either  in  the  event  of  the  cause 
itself,  or  in  the  record  as  an  instrument  of 
evidence  in  support  of  his  own  claims  in  a 
subsequent  action. "  *  Unless  there  was  such 
an  interest,  a  mere  interest  in  the  question 
in  litigation  or  a  bias  arising  from  such 
interest  was  not  a  disqualification.^  The 
interest  had  to  be  an  actual  legal  existing 
interest,  and  not  one  merely  expected  or 
imaginary.*  But  if  the  interest  was  of  this 
character,  it  was  immaterial  how  slight  such 
interest  actually  was.  The  test  was  not  the 
magnitude,  but  the  nature  of  the  interest.* 
Witnesses  who  were  incompetent  by  reason 
of  interest  in  the  result  might,  by  a  release  of 
such  interest^  be  placed  on  the  same  footing 
as  other  witnesses.*  If  the  interest  was 
vested  in  the  witness  himself,  he  might  di- 
vest it  by  a  release.  If  it  consisted  of  a 
liability  over,  his  competency  might  be  re- 
stored by  a  release  from  the  person  to  whom 
he  was  liable.*  There  were  other  well  rec- 
ognized modes  of  removing  the  disqualifica- 
tion of  interest,  as  by  indemnifying  the  wit- 
ness against  liability,^  payment  of  a  contin- 
gent liability,*  judgment  for  or  against  the 
witness,"  disclaimer  of  title *°  and  other  modes, 
Done  of  which  it  is  necessary  to  discuss  in 
view  of  the  enabling  statutes  which  now 
generally  exist. 
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1,  I  Greenl.Ev.  sec.  386;  Pogue  v.  Joyner,  6  Ark.  241 ; 
42  Am.  Dec.  603;  Grommes  v.  Trust  Co.,  147  111.  634;  37 
Am.  St.  Rep.  248;  Highberger  v.  Stiffler,  21  Md.  338;  83 
Am.  Dec.  593;  Poe  v.  DornSi,  20  Ala.  288;  56  Am.  Dec 
196;  MacKinley  v.  McGregor,  3  Whart.  (Pa.)  369;  31  Am. 
Dec  522.  But  if  an  interested  party  is  offered  as  a  witness 
to  sustain  the  party  whose  interest  is  adverse  to  his  own,  he 
is  competent,  Sparhawk  v.  Sparhawk,  10  Allen  155.  See  note, 
44  Am.  Dec  210. 

2,  Bent  V.  Baker,  3  T.  R.  27;  Masters  v.  Varner's  Ex.,  5 
Gratt.  (Va.)  168;  50  Am.  Dec  114;  Riddle  v.  Dixon,  2  Pa. 
SL  372;  44  Am.  Dec  207;  Parker  v.  Griswold,  17  Conn. 
288;  42  Am.  Dec  739;  Elliott  v.  Porter,  $  Dana  (Ky.)  299; 
30  Am.  Dec  689;  Rowley  v.  Bigelow,  12  Pick.  307;  23  Am. 
Dec  607;  People  v.  Cunningham,  I  Den.  524;  43  Am.  Dec 
709.  Thus,  where  the  action  was  against  an  underwriter  on 
a  policy  of  insurance,  another  underwriter  on  the  same  policy 
was  a  competent  witness  for  the  defendant.  Bent  v.  Baker,  3 
T.  R.  27.     For  other  illustrations,  see  Greenl.  £v.  sec  389. 

3,  Cassiday  v.  McKenzie,  4  Watts  &  S.  (Pa.)  282;  39  Am. 
Dec  76. 

4,  Buttler  V.  Warren,  11  Johns.  57;  Burton  ▼.  Hinde,  5 
T.  R.  173. 

5,  Sylvester  ▼.  Downer,  20  Vt.  355;  49  Am.  Dec.  786. 

6,  Citizens'  Bank  v.  Steamboat  Co.,  2  Story  (U.  S.)  16; 
Carlisle  v.  Eady,  i  Car.  &  P.  234;  Goodhay  v.  Hendey, 
I  Moody  &  M.  319;  Southard  v.  Wilson,  21  Me.  494;  Hall 
V.  Steamboat  Co.,  13  Conn.  319;  Dunham  v.  Branch,  $ 
Cash.  558;  Governor  v.  Daily,  14  Ala.  469;  Dennett  v. 
LAmson,  30  Me.  223.  But  some  of  these  cases  lay  down  a 
strict  rule  as  to  the  manner  of  proving  a  release. 

7,  Lake  v.  Aubom,  17  Wend.  18;  Brandigee  v.  Hale,  13 
Johns.  125;    Hall  v.  Baylies,  15  Pick.  51. 

8,  Dearborn  v.  Dearborn,  10  N.  H.  73;  Williams  v. 
Mitchell,  30  Ala.  299;  Mokelumne  v.  Woodbury,  14  CaU 
265. 

9,  Barnes  v.  Barker,  6  111.  401;  Talmage  v.  Burlingame, 
9  rsL  St.  21;  Manchester  Bank  V.  Moore,  19  N.  H.  564. 

10,  Jenness  v.  Berry,  17  N.  H.  549;  Smith  ▼.  West^ 
103  ^  332* 
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1745.  Parties  lormerly  incompetent 
witnesses, —  It  was  a  rule  of  the  common 
law  of  wide  application  that  parties  to  the 
suit  were  incompetent  witnesses.  Nemo  in 
propria  causa  testis  esse  debit.  ^  This  rule  was 
founded  on  the  theory  of  the  common  law  that 
persons  interested  in  the  result  ought  not  to 
be  subject  to  the  temptation  to  commit  per- 
jury, and  that  their  statements  were  entitled 
to  but  little  credit.  It  was  argued  that  it 
could  "be  no  injury  to  truth  to  remove  those 
from  the  jury  whose  testimony  may  hurt 
themselves,  and  can  never  induce  any  reason- 
able belief. "  ^  Since  the  disqualification  de- 
pended mainly  on  the  ground  of  interest,  when 
this  objection  was  removed,  parties  to  the 
record  might  testify.  Thus  in  actions  ex  de- 
licto, where  the  action  had  terminated  as  to 
ono  defendant,  he  might  be  a  witness  for  or 
against  other  defendants ;  ^  and  in  actions  on 
contract,  where,  by  )'eason  of  a  separate  ver- 
dict or  dismissal,  the  interest  of  a  party  was 
wholly  terminated,  his  competency  as  a  wit- 
ness was  restored.*  So  where  one  was  a  mere 
nominal  party  having  no  pecuniary  interest 
in  the  result  and  not  being  liable  for  costs,  he 
was  not  disqualified.'  But  if  a  party  was 
liable  for  costs  in  case  the  litigation  should 
result  adversely,  as  in  the  case  of  a  guardian 
ad  litem  or  executor,  this  was  sufficient  to 
render  him  incompetent,  although  he  might 
have  no  other  interest  in  the  controversy.* 
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1,  3  Bl.  Comm.  371. 

2,  Gilb.  £v.  120;  Mobile  Bank  v.  McDonnell,  87  Ala. 
736. 

3,  Barnes  v.  Barber,  6  111.  401;  Prettyman  ▼.  Dean,  2 
Har.  (Del.)  494;  Campbell  v.  Hood,  6  Mo.  21 1;  Brown  v. 
Burrus,  8  Mo.  26;  Over  v.  Blackstone,  8  Watts  &  S.  (Pa.) 
71.  Ihe  rule  is  otherwise  in  assumpsit,  Berry  v.  Stevens, 
71  Me.  503, 

4,  Upton  V.  Adams,  27  Ind.  432;  Blake  v.  Ladd,  10  N.  H. 
190^  by  statute;  Essex  Bank  v.  RIa,  10  N.  H.  201,  by 
statute. 

5,  Ryerss  v.  Trustees,  33  Pa.  St.  1 14;  Duffee  v.  Penning- 
ton, I  Ala.  506;  Coopwood  v.  Foster,  20  Miss.  718;  Sawyer 
V.  Mitchell,  27  Mo.  510. 

6,  Hopkins,  v.  Neal,  2  Strange  1026;  James  v.  Hat- 
field, I  Strange  548;  Rex  v.  St.  Mary  Magdalen,  3  East  7; 
Whitmore  v.  Wilks,  3  Car.  &  P.  364. 

2  746.  Exceptions  to  the  ancient  rule 
—  Practice  in  equity. —  Although  the  com- 
mon law  adhered  tenaciously  to  the  rule  that 
parties  could  not  be  witnesses,  there  were  a 
few  exceptions  which  came  to  be  recognized 
as  necessary  to  prevent  a  failure  of  justice. 
For  example,  when  it  appeared  from  extrane- 
ous evidence  that  the  defendant  had  embezzled 
or  stolen,  or  otherwise  fraudulently  interfered 
with  the  goods  of  the  plaintiff,  or  been  guilty 
of  a  breach  of  trust  in  respect  to  such  goods, 
the  plaintiff  was  allowed  to  prove  his  loss  by 
his  own  testimony,  by  showing  the  quantity 
and  nature  of  the  goods  taken,  when  no  other 
evidence  of  the  fact  could  be  obtained.^  This 
exception    was   often    applied    to    allow  the 
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plaintiff  to  prove  the  contents  of  trunks  or 
packages  of  which  he  was  deprived  by  the 
fraudulent  misconduct  or  crime  of  the  defend- 
ant;^ and  in  some  cases,  the  same  rule  was 
applied  where  the  loss  was  occasioned  by  the 
mere  negligence  of  the  defendant.*  On  a  sim- 
ilar ground  of  necessity,  parties  were  allowed 
to  prove  by  their  own  oath  such  facts  of  a 
preliminary  character  as  the  loss  of  docu- 
ments,* notice  to  produce  papers'^  and  the  death 
of  subscribing  witnesses/  where  no  other  per- 
son could  testify  to  such  facts.  Such  testi- 
mony was  sometimes  allowed  in  other  cases, 
where  no  other  xestimony  could  be  obtained, 
and  where  public  necessity  and  expediency 
demanded  the  party's  testimony  as  essential 
to  the  due  administration  of  justice.''  Al- 
though it  was  the  general  rule  in  chancery^ 
as  at  law,  that  parties  were  not  competent 
witnesses,  yet  it  was  one  of  the  advantages 
claimed  for  equity  jurisdiction  that  it  allowed 
much  greater  freedom  in  the  examiniation  of 
parties.*  Thus,  "when  an  issue  was  directed 
from  a  court  of  chancery  to  be  tried  in  a  court 
of  law,  it  was  frequently  made  part  of  the 
order  that  the  plaintiff  or  defendant  should  be 
examined  as  a  witness;"*  and  it  is  a  familiar 
rule  in  equity  procedure  that  the  answer  of 
the  defendant,  so  far  as  it  is  strictly  respon- 
sive to  the  bill,  is  received,  not  only  as  an 
admission  of  the  defendant,  but  as  evidence 
in  his  favor;" 
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1,  Childrens  v.  Saxby,  I  Vem.  207;  Herman  v.  Drink- 
water,  I  Me.  27;   United  States  v.  Claik,  96  U.  S.  41. 

2,  See  cases  just  cited  above. 

3,  Clarke  v.  Spence,  10  Watts  (Pa.)  335. 

4,  Tayloe  v.  Riggs,  i  Peters  591;  Patterson  v.  Winn,  5 
Peters  233;  Kiggs  v.  Tayloe,  9  Wheat.  486;  DeLane  v. 
Moore,  14  How.  253;  Chamberlain  v.  Gorham,  20  Johns. 
144;  Page  V.  Page,  15  Pick.  374;  Smiley  v.  Dewey,  17 
Ohio  156. 

5,  Siltzell  V.  Michael,  3  Watts  &  S.  (Pa.)  329;  Jordan  v. 
Cooper,  3  Serg.  &  R.  (Pa.)  564. 

6,  Douglass  V.  Sanderson,  2  Dall.  (Pa.)  116;  Jackson  v. 
Davis,  5  Cow.  123;  15  Am.  Dec.  45 1;  Moore  v.  Maxwell, 
18  Ark.  469. 

7,  United  States  v.  Murphy,  16  Peters  203;  Lampley  v. 
Scott,  24  Miss.  528. 

8,  Foote  V.  Silsby,  3  Blatch.  (U.  S.)  507;  Webb  v.  Fitch, 
I  Root  (Conn.)  177;  Lingan  v.  Henderson,  i  Bland  (Md.) 
236. 

9,  Best  £v.  sec.  172. 

10,  Clark  V.  Van  Riemsdyck,  9  Cranch  153;  Story  £q. 
Juris,  sec.  1528. 

i  747.  FartieB  were  not  compelled  to 
testify  for  the  adversary — Rule  in  crim- 
inal cases. — ^At  common  law,  although  a 
party  might  consent  to  testify  for  his  adver- 
sary, he  was  not  compelled  to  do  so; '  and,  by 
the  weight  of  authority,  it  was  held  that  one 
of  the  several  parties,  plaintiff  or  defendant, 
could  not  testify  for  the  adverse  party,  unless 
all  the  persons  imited  in  interest  with  him  as 
plaintiffs  or  defendants  gave  their  consent.' 
In  criminal  cases,  the  complaining  witness  or 
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prosecutor  is  not  a  party  to  the  record,  and 
therefore  ho  was  not  excluded  as  a  witness 
by  the  common  law  rule.*  The  rule  was  the 
same,  although  by  statute  the  prosecutor  be- 
came entitled  to  a  reward  on  the  conviction 
of  the  prisoner.  Since,  even  though  in  such 
cases  the  complaining  witness  might  be 
deemed  to  have  an  interest  in  the  result,  the 
public  interest  required  that  his  testimony 
should  be  received,  and  the  statute  giving 
the  reward  ought  not  be  so  construed  as  to 
close  the  door  to  conviction.*  Nor  was  it 
considered  a  valid  objection  that  the  prose- 
cutor might  be  compelled  to  pay  costs,  if  the 
courts  should  find  the  prosecution  malicious ;  * 
nor  that  he  had  given  the  prosecution  pecun- 
iary aid.*  Under  the  rules  already  stated,  it  is 
obvious  that  a  defendant  in  a  criminal  case 
could  not  be  a  witness  in  his  own  behalf;^ 
nor  could  he  be  a  witness  on  behalf  of  the 
state  against  any  co-defendant  in  the  same 
action,  or  a  witness  in  behalf  of  such  co-de- 
fendant,  unless  the  prosecution  had  terminat- 
ed against  him  in  such  a  manner  that  he  no 
longer  could  be  deemed  legally  interested  in 
the  result,  as  by  a  judgment  of  conviction,* 
verdict  of  acquittal  ®  or  the  entry  of  a  nolle 
prosequi.^ 

1,  Worrall  v.  Jones,  7  Bing.  395;  Rex  v.  Wobum,  10  East 
403;  Com.  V.  Marsh,  10  Pick.  57;  Mauran  y.  Lamb,  7 
Cow.  174;  Applcton  V.  Boyd,  7  Mass.  131. 

2,  Scott  V.  Lloyd,  12  Peters  149:  Bridges  v.  Armonr,  5 
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How.  91;  Frazier  v.  Laughlin,  6  111.  347;  Evans  v.  Gibbs, 
6  Humph.  (Tenn.)  405. 

3,  Best  £v.  sec.  169;   GreenL  £v.  sec.  362. 

4,  Gilb.  £v.  123;  United  States  v.  Murphy,  16  Peters 
203;   Com.  V.  Moulton,  9  Mass.  30. 

5,  State  V.  Blennerhasset,  I  Miss.  7;  Gilliam's  Case,  4 
Leigh  (Va.)  688. 

6,  People  V.  Cunningham,  I  Den.  524;  43  Am.  Dec 
709. 

7,  Welchell  ▼.  State,  23  Ind.  89;  Harwell  v.  State,  10 
Lea  (Tenn.)  544. 

8,  Rex  V.  Fletcher,  i  Strange  633;  R.  v.  Williams,  8  Car. 
&  P.  284;  State  V.  Jones,  51  Me.  125;  Com.  v.  Smith,  12 
Met.  238;  Com.  ▼.  Eastman,  i  Cush.  189;  48  Am.  Dea 
596;  Henderson  v.  State,  70  Ala.  23. 

9,  R.  V.  Rowland,  Ryan  &  M.  401;  Fitzgerald  v.  State, 
14  Mo.  413. 

10,  State  V.  Clump,  16  Mo.  385.  See  also.  State  v. 
West,  69  Mo.  401;  AlFen  v.  State,  10  Ohio  St.  2^7. 

i  748.  Effect  of  statutes  on  competen- 
cy of  parties  as  witnesses. — But  these 

common  law  rules  excluding  parties  as  wit- 
nesses have  been  abrogated  in  almost  every 
£tate  in  the  Union.  Statutes  have  been  passed 
by  congress  and  by  the  state  legislatures  which 
make  parties  competent  witnesses  in  all  civil 
cases,  except  those  in  which  transactions 
with  insane,  incompetent  or  deceased  persons 
are  involved.'  The  statutes  of  a  few  states 
do  not  even  make  this  last  exception,  but 
provide  that  all  parties  to  civil  suits  shall  be 
competent  as  witnesses.  Most  of  the  states 
have  also  so  extended  the  rule  by  statute  that 
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the  accused  in  criminal  prosecutions  is  made  a 
competent  witness  in  his  own  behalf.^  But  in 
no  case  can  the  accused  be  compelled  to  be  a 
witness  against  himself  in  a  criminal  prose- 
cution, as  he  is  guaranteed  this  exemption 
by  the  federal  constitution.'  These  statutes 
carefully  guard  the  right  of  the  accused  to 
refuse  to  testify,  if  he  chooses  so  to  do,  and 
many  of  them  expressly  provide  that,  in  no 
case  whatever,  shall  an  unfavorable  presump- 
tion against  him  be  drawn  from  his  failure 
to  testify.*  These  statutes  do  not  affect  the 
general  rules  of  evidence  governing  the  in- 
troduction of  testimony,  and  simply  place 
the  party  testifying  in  the  same  situation  in 
which  other  vntnesses  are  placed.  In  both 
civil  and  criminal  cases,  they  are  subject  to 
the  same*  liabilities,  limitations  and  duties,^ 
have  the  same  protection  and  are  open  to  the 
same  contradiction,  impeachment '  and  cross 
examination'  as  are  any  other  witnesses.  By 
statute  in  some  of  the  states,  however,  the 
cross-examintj^ion  in  criminal  cases  is  con- 
fined to  the  matters  referred  to  in  the  direct 
examination;  and  it  is  held  reversible  error, 
under  such  a  statue,  to  allow  the  defendant 
to  be  cross-examined  as  to  any  question 
not  brought  out  in  the  direct  examination.' 
When  the  accused  in  a  criminal  prosecution 
voluntarily  takes  the  stand  as  a  witness,  he 
waives  his  right  to  object  to  any  question 
pertinent  to  the  issue  on  the  ground  that  the 


1609     COMPBTENCT  OF  WITNESSES.     (748 

answer  may  tend  to  criminate  him.  In  the 
absence  of  statutes,  limiting  the  cross-exam- 
ination, he  is  subject  to  examination  on  all 
facts  material  to  the  issue,  and  he  may  be 
questioned  as  any  general  witness  in  the 
cause.  ^  He  is  not  required  to  testify,  and 
has  the  right  to  protect  himself  by  not  go- 
ing upon  the  stand  at  all.^^  But  if  he  be- 
comes a  witness,  all  facts  relevant  to  the 
case  may  then  be  drawn  out,  even  if  they 
tend  to  criminate  the  party  or  make  him  in- 
competent as  a  witness."  The  refusal  of  a 
party  testifying  to  answer  a  question  ma- 
terial to  the  case,  on  the  ground  that  it 
might  criminate  him,  is  competent  evidence 
against  the  party  testifying. "  The  opposing 
party  waives  all  objection  to  the  competency 
of  a  party  to  a  civil  suit  as  a  witness  by  call- 
ing him,  and  makes  him  a  competent  witness 
in  his  own  behalf." 

I,  Alabama,  Code  1886  sec  2765;  Arizona,  Rev.  Stat. 
1887  sec.  1831 ;  Arkansas,  Dig.  Stat.  1884  sec.  2857;  Cali- 
fornia, Civil  Code  sea  1879;  Colorado,  Gen.  Stat.  sec.  3647; 
Delaware,  Laws  vol.  16  di.  537;  Florida,  Dig.  Laws  1881  p. 
518;  Illinois,  Rev.  Scat.  1 891  di.  51  sec.  I;  Indiana,  Rev. 
Stat.  1888  sec.  496;  Iowa,  Rev.  Code  1880  sec.  3638;  Kan- 
sas, Gen.  Stat.  1889  sec.  4414;  Kentucky,  Code  1888  sec 
605;  Maine,  Rev.  Stat.  1883  p.  707  sec.  93;  Maryland,  Pub. 
Laws  1888  p.  685  sec  i;  Massachusetts,  Pub.  Stat.  1882  p. 
987  sec  18;  Michigan,  How.  Ann.  Stat.  1882  sec  7544; 
Minnesota,  Stat.  (Kelly)  189 1  sec  5095;  Mississippi,  Code 
1880  sec  1599;  Missouri,  Rev.  Stat.  1889  sec.  8918;  Mon- 
tana. Gomp.  Stat.  Code  Civ.  Pro.  1887*  sec.  647;  Nevada, 
Gen.  Stat.  1885  sec  3399;  New  Hampshire,  Gen.  Laws  1878 
p.  531  sec  13;  New  Mexico,  Comp.  Laws  1884  sec  2078; 
125 


2748  OOXPSTXNCT  OF  WITKSSftXft.  1610 

New  York,  Code  Civ.  Proc.  sec.  828;  North  Carolitui,  Code 
1883  sec.  590;  Ohio,  Rev.  Stat.  1890  sec.  5240;  Oregon, 
Hill's  Ann.  Laws  1887  ch.  8  tit.  ill  sec.  710;  Pennsylvania, 
Laws  1887  ch.  89  as  amended  by  laws  189 1  number  218; 
Rhode  Island,  Pub.  Stat.  ch.  214  sec.  33;  South  Carolina, 
Code  Civ.  Proc.  1882  sees.  399,  400;  Tennessee,  Code  1884 
sec.  4563;  Texas,  Rev.  Stat.  art.  2246;  Utah,  Comp.   Laws 

1888  vol.  2  tit.  10  ch.  2  sec.  3876;  Vermont,  Rev.  Laws 
1880  sec.  looi;  Virginia,  Code  1887  sec.  3345;  Washington, 
Hill's  Code  vol.  2  sec.  1646;  West  Virginia,  Code  ch.  130 
sec  23;  Wisconsin,  Rev.  Stat.  1889  sees.  4068,  4071. 

a,  Alabama,  Crim.  Code  1886  sec.  4473;  Arkansas,  Acts 
1885  art.  82  sec  i;  California,  Penal  Code  1881  sec.  1323; 
Connecticut,  Gen.  Stat.  1888  sec.  1623;  Illinois,  Rev.  Stat. 
1883  ch.  38  sec  426;  Indiana,  Rev.  Stat.  1888  sec  1798  d. 
4;  Iowa,  Code  1873  sec.  3636;  Kansas,  Gen.  Stat.  1889  sees. 
5280,  5281;  Maine,  Rev.  Slat.  1883  ch.  82  sec.  94,  ch.  134 
sec  19;  Maryland,  Pub.  Gen.  Laws  art.  35  sec.  3;  Massa- 
chusetts, Pub.  Stat.  1882  ch.  169  sec  18;  Michigan,  How. 
Ann.  Stat.  1882  sec  7544;  Minnesota,  Stat.  (Kelly)  1891  sec. 
5095;  Mississippi,  Laws  1882  ch.  78  sec.  i;  Missouri,  Rev« 
Stat.  1889  sec.  4218;  Nebraska,  Crim.  Code  sec  473,  Con. 
Stat.  1891  sec.  6101;  New  Hampshire,  Pub.  Stat.  1891  ch.  224 
see.  24;  Noith  Carolina,  Code  1883  sec.  1353;  Ohio,  Rev. 
Stat.  1890  sec.  7286;  Oregon,  Ann.  Laws  1887  sec.  1365; 
Pennsylvania,  Laws  1887  no.  89  sec.  i;  Rhode  Island,  Pub. 
Stat.  1882  ch.  214  sec.  39;  South  Carolina,  Gen.  Stat.  1882 
sec.  2231;  Texas,  Code  Crim.  Proc  art.  730;  Utah,  Crim. 
Code  422,  Comp.  Laws  1888  sec.  5198;  Vermont,  Rev. 
Laws  1889  sec.  1655;  Virginia,  Code  1887  sec  3897;  West 
Virginia,  Code  189I  ch.  152  sec  19;  Wisconsin,  Rev.  Stat. 

1889  sec  4071. 

3,  U.  S.  Const.  5th  Amend.  For  full  discussion  of  tliis 
provision  as  applied  to  accused  persons  summoned  before 
the  inter-state  commerce  commission,  see  Counselman  v. 
Hitchcock,  142  U.  S.  547;  Brown  v.  Walker,  161  U.  S.  591. 
For  a  discussion  of  the  rule  governing  in  proceedmgs  against 
those  held  for  contempt  of  court,  see  In  re  Nickdl,  47  iCan. 
734. 

4,  See  statutes  cited  supra* 
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5,  Chambers  v.  People,  105  III.  409;  McDanieU  v..  Robin- 
•on,  26  VU  316;  People  v.  Russell,  46  Cal.  izil  Cowles  v. 
Bacon,  21  Conn.  451.  See  also  the  cases  ciled  below.  These 
statutes  do  not  remove  the  disqualification  of  husband  aad 
wife,  Mitchinson  v.  Cross,  58  III.  366.  A  party  may  testify 
as  an  expert,  Dickinson  v.  Inhabitants,  13  Gray  546. 

6,  Chambers  v.  People,  105  IlL  409;  Reagan  v.  United 
States,  157  U.  S.  305;  Brandon  v.  People,  42  N.  Y.  265. 

7,  Fralich  v.  People,  65  Barb.  (N.  Y.)48;  Brubaker*s  Adm. 
V.  Taylor,  76  Pa.  St.  83;  State  v.  Home,  9  Kan.  119;  Spies  v. 
People,  122  111.  235;  Com.  v.  Mullen,  97  Mass.  545;  Sullivan 
V.  People,  114  111.  24;  Rains  v.  State,  88  Ala.  91 ;  Andrews 
V.  Fry,  104  Mass.  2341  State  v.  Ober,  52  N.  H.  459;  Con- 
nors V.  People,  50  N.  Y.  240;  State  v.  Wiiham,  72  Me.  531 ; 
People  V.  Tice,  131  N.  Y.  651;  Com.  v.  Damon,  136  Mass. 
441;  Com.  V.  Morgan,  107  Mass.  199;  Com.  v.  Nichols,  114 
Mass.  285;  State  v.  Wentworth,  65  Me.  234;  Roddy  v. 
Finnegan,  43  Md.  490.     See  sees.  844,  845  infra, 

8,  State  v.  Sunders,  14  Ore.  300;  State  v.   Underwood* 

44  La.  An.  852;  State -v.  Turner,  no  Mo.  196;  State  v. 
Chamberlain,  89  Mo.  129;  People  v.  0*Brien,  66  Cal.  602; 
People  V.  Uu  Dong,  106  Cal.  83;  Gale  v.  People,  26  Mich. 
157;  State  V.  Lurch,  12  Ore.  99.  ITie  scope  of  ihe  cross- 
examination  is  governed  by  state,  andnotbyfedeial  .statutes, 
Spies  ▼.  Illinois,  123  U.  S»  132,  180.     See  sec.  845  intra, 

9,  Com.  V.  Mullen,  97  Mass.  545;  Com.  v.  Morgan,  107 
Mass.  199;  Clark  v.  State,  87  Ala.  71;  McGarry  v.  People, 
2  Lans.  (N.  Y.)  227.     See  cases  cited  in  note  7  supra, 

10,  Com.  v.  Lannan,  13  Allen  563.  It  has  been  held  that 
the  court  cannot  require  an  accused,  who  is  also  a  witness, 
to  leave  the  room  while  other  witnesses  arc  testifying. 
Being  a  witness  does  not  affect  the  right  of  the  accus<3 
to  be  present  during  his  own  trinl,  Garman  v.  State,  66 
Miss.  196;  Bell  V.  State,  66  Miss.  192.  The  last  case  holds 
that  the  jiarty  cannot  be  compelled  to  testify  before  the 
other  witnesses. 

11,  Snch,  for  example,  as  want  of  religious  belief.  State 
T.  Turoer,  36  S.  C  534;  previous  arrest,  State  ▼.  Murphy, 

45  Ia.  A»«  9)JS;  PooplQ  v.  Foote,  93  Mich.  38;  indictment 


749     OOMPBTENOT  OF  WITNESSES.     1612 

or  conviction  of  crime.  State  v.  Minor,  117  Mo.  302;  State  v. 
McGuire,  15  R.  I.  23;  Williams  v.  State,  28  Tex.  App.  301; 
disorderly  conduct.  People  v.  McCormick,  135  N.  Y.  663; 
previous  contradictory  statements,  Hicks  v.  State,  99  Ala. 
169;  Brubaker's  Adm.  v.  Taylor,  76  Pa.  St.  83. 

12,  Andrews  v.  Frye,  104  Mass.  234. 

13,  Seip  V.  Storch,  52  Pa.  St.  210;  91  Am.  Dec   148; 
Turner  v.  Mcllhaney,  8  CaL  575, 

2  749.  Same,  continued. — These  statutes 
are  enacted  for  the  purpose  of  rendering  com- 
petent, persons  who  would  otherwise  have  been 
incompeteat.  They  q,t^  enabling,  not  disabling 
acts ;  and  the  courts  hold  that  all  persons  who 
were  competent  witnesses  before  the  passage 
of  any  such  statute  are  still  competent,  unless 
they  are  expressly  disqualified  by  the  statute 
itself.*  The  jury  are  the  sole  judges  of  the 
weight  of  the  testimony  of  a  party  testifying 
as  a  witness  in  either  a  civil  or  a  criminal 
case.  But  the  judge  may  properly  remind 
the  jury,  in  his  instructions  to  them,  of  the 
fact  that  the  temptation  is  strong  to  color, 
pervert  or  withhold  facts.  Some  authorities 
hold  that  it  is  the  duty  of  the  judge  to  so  in- 
struct the  jury.^  The  jury,  in  arriving  at 
their  verdict,  must  weigh  the  evidence  given 
by  the  party  testifying  as  carefully  as  they 
do  that  of  any  other  witness,  for  the  court 
and  not  the  jury  are  to  decide  whether  the 
evidence  is  competent,^  but  they  may  reject 
the  testimony  of  any  party  as  a  whole,  if 
they   consider  it    unworthy  of   belief/  or  if 
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they  find  that  he  has  corruptly  testified  false- 
ly as  to  any  material  fact,*  or  they  may  find 
a  verdict  against  his  uncontradicted  evidence/ 
The  fact  that  a  party  has  failed  to  rebut  evi- 
dence that  is  detrimental  to  his  case  may  be 
noticed  as  bearing  upon  the  question  of  credi- 
bility, if  the  party  is  on  the  stand  and  does 
not  give  facts  in  rebuttal  which  lie  within  his 
knowledge.^  But  the  right  of  a  party  to  tes- 
tify is  &  personal  privilege ;  and  the  fact  that 
he  does  not  testify  at  all  should  not  raise  a 
presumption  against  him,  as  various  motives 
may  influence  him  to  take  this  action  beside 
a  fear  that  facts  within  his  knowledge,  if  dis- 
closed, would  be  unfavorable  to  him.*  If  the 
attorneys  make  comment  upon  the  fact  that 
a  party  has  not  testified,  it  is  the  duty  of  the 
court  to  instruct  the  jury  to  disregard  this 
failure  of  tl^  accused  to  testify.'  It  is  also 
error  for  the  judge,  in  his  charge  to  the  jury, 
to  allude  to  the  fact  that  the  accused  has  not 
testified.^**  The  federal  statutes  on  this  sub- 
ject, as  well  as  those  of  some  of  the  states,  not 
only  make  parties  to  civil  suits  competent 
witnesses,  but  also  give  the  opposing  party 
power  to  compel  them  to  testify." 

1,  Bates  V.  Forcht,  89  Mo.  121;  Bradshaw  v.  Combs,  102 
SL  428. 

2,  People  V.  Crowley,  102  N.  Y.  234;  Anderson  v.  State, 
104  Ind.  367;  State  v.  Moelchen,  53  Iowa  310;  State  v. 
Sterrett,  71  Iowa  386;  Chambers  v.  People,  105  111.  409; 
state  V.  Renfrow,  iii  Mo.  589;  People  v.  Cronin,  34  Cal. 
91;  Wilkins  v.  Stale,  98  Ala.  i;  State  v.  McGinnis,  76  Mo. 
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326;  State  V.  Slingerland,  igNev.  135;  Spies  v.  People.  122 
111.  I ;  State  v.  McGuire,  1 13  Mo.  670;  Faulkner  v.  Terri- 
tory, (New  Mexico  1893)  30  Pac.  Rep.  905;  Siebert  v.  Peo- 
ple, 143  111.  571 ;  Johnson  v.  United  States,  157  U.  S.  321; 
Keagan  v.  United  States,  157  U.  S.  301,  a  leading  case  with 
an  extended  review  of  the  authorities.  But  the  instructions 
must  not  assume  that  the  other  witnesses  are  **  telling  the 
truth,"  when  they  are  in  conflict  with  the  evidence  given  by 
the  party  testifying,  Hicks  v.  United  States,  150  U.  S.  442. 
There  is  no  presumption  either  for  or  against  the  veracity  of 
the  party  testifying.  This  question  belongs  exclusively  to 
the  jury,  Com.  v.  Wright,  107  Mass.  403. 

3,  Wickliffe  v.  Lynch,  36  111.  209;  Creed  v.  People,  81 
111.  565;  Hickory  v.  United  States,  160  U.  S.  408. 

4,  Lewis  V.  State,  ^  Ala.  II;  Roberts  v.  Gee,  15  Barb. 
(N.  Y.)  449.    See  sees.  903  et  seq,  infra, 

5,  Hirschmann  v.  People,  10 1  111.  586.  See  sec*  905  infra, 

6,  Nicholson  v.  Connor,  8  Daly  (N.  Y.)  212. 

7,  Strover  v.  People,  56  N.  Y.  315;  Cotton  v.  Slate,  87 
Ala.  103;  State  v.  Walker,  98  Mo.  95;  Lee  v.  State,  56  Ark. 
42. 

8,  Lowe  V.  Massey,  62  III.  47;  Moore  v.^  Wright,  90  111. 
470;  Com.  V.  Hanley,  140  Mass.  457;  Cotton  v.  State,  87 
Ala.  103;  Fulcher  v.  State,  28  Tex.  App.  465;  Staples  v. 
State,  89  Tenn.  231 ;  Quinn  v.  People,  123  111.  333;  Watt  v. 
People,  126  III.  9;  State  v.  Tennison,  42  Kan.  330.  See  aLso, 
People  V.  Jones,  24  Mich.  215;  Ruloff  v.  People,  45  N.  Y. 
213;  People  V.  Tyler,  36  Cal.  522;  Com.  v.  Moran,  130 
Mass.  281 ;  Calkins  v.  State,  18  Ohio  St.  366. 

9,  People  V.  Doyle,  58  Hun  (N.  Y.)  535;  Staples  v. 
State,  89  Tenn.  231 ;  People  v.  Rose,  52  Hun  (N.  Y.)  33; 
Nelson  v.  Harrington,  72  Wis.  59 1;  Austin  v.  People,  102 
lU.  261. 

10,  Com.  v.  Scott,  123  Mass.  239;  25  Am.  Rep.  87;  Long 
y.  State,  56  Ind.  182;  26  Am.  Rep.  19;  Rnloif  v.  Pe«^e,  45 
N.  Y.  231.  But  see,  State  ▼.  Lawrence,  57  Me.  574.  On 
this  general  subject,  see  note,  27  Am.  Rep.  142. 

Ti,  Texas  t.  Chiles,  21  Wall.  488.  See  sees.  7222  tt  stq, 
htfra. 
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2  760.  Competency  of  parties — Oor- 
porators. —  At  common  law,  the  question 
frequently  arose  whether  the  members  of 
private  and  municipal  corporations  were  com- 
petent witnesses  under  the  rules  excluding 
parties  and  those  interested  in  the  result.  In 
the  case  of  municipal  corporations,  although 
the  actions  were  brought  by  or  against  the 
"inhabitants"  of  the  municipality,  the  in- 
terest was  generally  deemed  too  remote  to 
disqualify  citizens  as  witnesses;  and  the 
objection  reached  to  the  credibility,  and  not 
to  the  competency  of  their  testimony.*  But 
if  the  inhabitants  of  the  municipality  had  a 
special  or  personal  interest  in  the  event  of 
the  suit,  as  if  their  right  to  a  way  or  a 
common  was  involved,  a  different  rule  ob- 
tained, and  they  were  held  incompetent.* 
In  the  case  of  private  corporations  for  pecuni- 
ary gain,  which  included  the  most  numerous 
class  of  corporations,  other  than  municipali- 
ties, the  actual  members  or  shareholders  were, 
as  a  rule,  held  incompetent  witnesses  on 
the  ground  of  their  direct  interest  in  the 
result.*  Although  the  rule  was  so  far  re- 
laxed that  members  of  such  corporations  were 
allowed  to  testify  as  to  formal  or  preliminary 
facts,  not  going  to  the  merits  of  the  contro- 
versy; for  example,  they  might  prove  the 
service  of  notices  in  the  cause,  the  identity 
and  the  correctness  of  corporate  boolrs  and 
records  and  other  similar  facts.  *    Members  of 
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charitable,  educational  and  religious  corpora- 
tions had  not  such  pecuniary  interest  as  to  be 
disqualified  as  witnesses.  Hence,  the  mem- 
bers and  officers  of  churches,  school  districts, 
private  educational  institutions  and  the  like 
were  competent  to  testify  at  common  law."* 
It  is  hardly  necessary  to  add  that  the  stat- 
utes which  allow  parties  and  persons  inter- 
ested in  the  result  to  testify  have  wholly 
changed  the  former  rules  on  this  subject.' 

1,  Smith  V.  Barber,  i  Root  (Conn.)  207;  Methodist 
Church  V.  Wood,  Wright  (Ohio)  12;  Ezell  v.  Giles  County, 

3  Head  (Tenn.)  583;  Kemper  v.  Victoria,  3  Tex.  135;  City 
Council  V.  King,  4  McCord  (S.  C.)269;  Bloodgood  v.  Over- 
seers, 12  Johns.  285. 

2,  Moore  v.  Griffin,  22  Me.  350;  Gould  v.  James,  0  Cow. 
369;  Odiorne  v.  W^ade,  8  Pick.  518.  Nor  could  they  make 
themselves  competent  by  a  release,  Jacobson  v.  f'ountain,  2 
Johns.  170. 

3,  Consolidated  Ice  Co. v.  Keifer,i34  III.  481,  495;  23  Am. 
St.  Rep.  688;  Doe  v.  Tooth,  3  Young  &  J.  19;  Da  vies  v. 
Morgan,  i  Tyrw.  457;  Montgomery  v.  Webb,  27  Ala.  618; 
Jeflferson  v.  Stewart,  4  Har.  (Del.)  82;  Southern  Co.  v.  Cole, 

4  Fla.  359;  Pierce  v.  Kearney,  5  HUl  82;  Hill  v.  Fraxier, 
22  Pa.  St.  320;  Kemper  v.  Victoria,  3  Tex.  135.  A  stock- 
holder cannot  make  himself  competent  by  selling  his  shares 
after  the  commencement  of  the  action,  Mokclumne  Co.  v. 
Woodbury,  14  Cal.  265.     But  see,  Thrasher  v.  PikcRy.  Co., 

25  lU-  393- 

4,  York  Ry.  Co.  v.  Bratt,  40  Me.  447;  Union  Canal  Co.  v. 
Loyd,  4  Watts  &  S.  (Pa.)  393;  Fell  v.  McHenry,  42  Pa.  St. 

41. 

5,  Nason  v.  ITiatcher,  7  Mass.  398;  Shortz  ▼.  Unangst,  5 
Watts  &  S.  (Pa.)  45;  Hill  v.  School  District,  17  Me.  316; 
Allen  V.  Westport,  15  Pick.  35;  Hersby  v.  Clarksville  Insti- 
tute,   15  Ark.  128;  Matter  of  Kip,  i   Paige  (N.  Y.)  601; 
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Cooper  V.  Sisters  of  Providence,    i6  Ind.   164.    But  see, 
Stone  V.  Birkshire  Society,  14  Vt.  86. 

6,  See  statutes  of  the  jurisdiction. 

i  761.  Husband  and  wife  incompetent 

as  "Vtritnesses. —  It  was  a  favorite  doctrine 
of  the  common  law  that  husband  and  wife  were 
one  person  in  the  law.  Since  parties  were 
incompetent  to  testify  in  their  own  behalf,  it 
followed  that,  iif  the  legal  identity  of  husband 
and  wife  was  conceded,  they  were  not  compe- 
tent witnesses  for  or  against  each  other. 
Blacks  tone  thus  stated  this  ground  of  exclu- 
sion :  "  But  in  trials  of  any  sort,  they  are  not 
allowed  to  be  evidence  for  or  against  each 
other,  partly  because  it  is  impossible  their 
testimony  should  be  indifferent,  but  princi- 
pally because  of  the  union  of  person;  and, 
therefore,  if  they  were  admitted  to  be  wit- 
nesses for  each  other,  they  would  contradict 
one  maxim  of  the  law  *  nemo  in  propria  cattsa 
testis  esse  debet ' ;  and  if  against  each  other, 
they  would  contradict  another  maxim  *nemo 
tenetur  seipsum  accusare. '  "  ^  But  there  is  an- 
other reason  for  the  exclusion  of  testimony 
of  this  kind  which  has  outlived  the  more  tech- 
nical grounds  already  mentioned.  Public  pol- 
icy demands  that  those  living  in  the  marriage 
relation  should  not  be  compelled  or  allowed 
to  betray  the  mutual  trust  and  confidence 
which  such  a  relation  implies.  "  This  rule 
was  not  limited  to  protecting  from  disclosure 
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matters  commimicated  in  nuptial  confidence, 
or  facts,  the  knowledge  of  which  had  been 
acquired  in  consequence  of  the  relation  of 
husband  and  wife,  but  was  an  absolute  pro- 
Mbition  of  the  testimony  of  the  witness  to 
any  facts  affecting  the  husband  or  wife,  as 
the  case  might  be,  however  the  knowledge  of 
those  facts  might  have  been  acquired. "  •  Al- 
though, in  most  jurisdictions,  statutes  have 
been  enacted  modifying,  to  some  extent,  the 
common  law  rules  on  this  subject,  yet  there 
is  such  lack  of  uniformity  in  those  statutes 
that  it  is  necessary  to  further  illustrate  the 
scope  and  meaning  of  the  ancient  rule. 

1,  I  61.  Comm.  443.  See  notes,  24  Am.  St.  Rep.  663;  27 
Am.  Dec.  377,  as  to  the  subject  of  this  and  succeeding  sec-, 
tions;  also  articles,  I  Alb.   L.  Jour.  245;  25   Am.  L.  Reg. 
353«  417;  21  Irish  L.  Times  &  Rep.  173;  24  Am.  L.  Rev. 
779,  where  this  subject  is  discussed. 

2,  Best  Ev.  sec.  175. 

i  762.  Same  — niustratioiiB  of  the  com- 
mon law  rule. —  Subject  to  the  exceptions 
and  qualifications  to  be  hereafter  noticed, 
when  either  spouse  was  a  party  to  the  record, 
the  other  could  not  be  a  witness.'  Thus,  the 
husband  could  not  witness  a  deed  of  land  to 
the  wife,  executed  during  marriage,*  or  tes- 
tify in  support  of  a  nuncupative  will  in  her 
favor, ^  or  for  the  contestant  of  a  will,  where 
the  wife  could  be  benefited,*  or  in  behalf  of 
her  interest  in  her  separate  estate,*  or  in  an  ac- 
tion brought  by  an  administrator  or  trustee 
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to  increase  an  estate  in  which  the  wife  had 
an  interest,*  or  to  prove  a  marriage  contract 
in  her  behalf,^  or  to  prove  their  marriage, 
where  &he  sued  as  a  fefme  sole^^  or  in  an  action 
against  her,  where  coverture  was  pleaded.' 
The  wife  could  not  be  a  witness  where  her 
testimony  sustained  her  husband's  property 
rights  to  land"  or  personal  property,"  or  in 
actions  against  him  for  trespass  to  tlu;  per- 
son." It  illustrates  the  rigor  of  the  old  rule 
that  the  husband  or  wife  could  not  be  a  wit- 
ness where  the  other  spouse  was  not  a  nomi- 
nal party  to  the  action,  if  he  or  she  was  the 
real  party  in  interest. "  Where  the  interests  of 
either  husband  or  wife,  though  not  a  party, 
were  directly  involved  in  an  action  and  would 
be  concluded  by  a  verdict,  the  other  spouse 
could  not  testify.^*  On  principles  of  public 
policy  and  decency,  it  was  the  common  law 
rule,  and  still  is  the  law,  that  neither  husband 
nor  wife  is  competent  to  prove  non-access  dur- 
ing wedlock,  whatever  the  form  of  legal  pro- 
ceedings.''* 

I,  Weikel  v.  Probasco,  7  Iwd.  6go;  Tacket  v.  May,  3  Dana 
(Ky.)  79;  ©reed  v.  Gove,  41  N.  H.  452;  Searpeni  v.  Seward, 
31  Vt.  509;  Warner  v.  Press  Pub.  Co.,  132  N.  Y.  181 ;  Bird  v. 
Davis,  14  N.  J.  Eq.  467;  CuU  v.  Herwig,  18  La.  An.  315; 
Stewart  V.  Stewart,  7  Johns.  Ch.<N.  Y.)229;  Bihin  v.  Bihin, 
17  Abb.  Pr.  (N.  Y.)  19;  Bird  v.  Hueston,  10  Ohio  St.  418; 
"Com.  V.  deary,  152  Mass.  491.  See  note,  24  Am.  St.  Kep. 
663.  A  wife  onn  not  testify  against  her  husband,  even 
wbere  it  appears  that  they  married  for  the  express  purpose 
^suppressing  the  testimony.  United  States  v.  White,  4 
Utah  499. 
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2,  Johnson  v.  Slater,  ii  Gratt.  (Va.)  321. 

3,  Jones  v.  Norton,  10  Tex.  12a 

4,  Walker  y.  Walker,  34  Ala.  469. 

5,  Miller  v.  Williamson,  5  Md.  219;  Wilson  y.  Sheppard, 
28  Ala  623;  Dwelly  v.  Dwelly,  46  Me.  377;  Williamson  v. 
Morton,  2  Md.  Ch.  94;  Marshman  v.  Conklin,  17  N.  J.  £q. 
282;  Warner  v.  Dyett,  2  Edw.  Ch.  (N.  Y.)  497. 

6,  Lisman  v.  Early,  12  Cal.  282;  Radford  y.  Fowlkes,  85 
Va.  820. 

7,  McDuffie  y.  Greenway,  24  Tex.  625, 

8,  Bentley  v.  Cook,  3  Dong.  422. 

9,  Woodgate  v.  Potts,  2  Car.  &  K.  457. 

10,  Gardner  v.  Klutts,  8  Jones  (N.  C)  375;  Scott  v.  Row- 
land, 82  Va.  484. 

11,  Hayes  v.  Parmalee,  79  111.  563. 

12,  Farrell  v.  Ledwell,  21  Wis.  182. 

13,  Pyle  V.  Maulding,  7  J.  J.  Marsh.  (Ky.)  202;  Cobb  y. 
Edmondson,  30  Ga.  30;  Pleasonton  v.  Nutt,  115  Pb.  St.  266. 

14,  Griffin  v.  Brown,  2  Pick.  303;  Yonng  v.  Gilman,  46 
N.  H.  484;  Larrabee  v.  Wood,  54  Vt  452;  Craig  y.  Miller, 
34  111.  App.  385;  133  111.  300. 

15,  Chamberlin  v.  People,  23  N.  Y.  85;  Rex  y.  Book,  i 
Wils.  340;  Reg.  v.  Lnffe,  8  East  193;  Rex  v.  Mansfield,  i  Q. 
B.  444;  Boy  kin  v.  Boykin,  70  N.  C.  262;  People  v.  Court  of 
Sessions,  45  Hun  (N.  Y.)  54.  But  from  the  necessity  of 
the  case,  in  actions  for  bastardy,  the  wife  mav  testify  to  the 
criminal  intercourse,  Ratcliff  y.  Wales,  I  Hill  66  and  cases 
cited.     See  sec  96  supra, 

2753.  Same  — The  rale  in  criminal 
cases. — The  illustrations  already  given  have 
mostly  related  to  civil  actions,  but  the  same 
principles  govern  in  criminal  oases.  In  any 
criminal    prosecution,    neither   spouse  is    a 
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competent  witness  for  or  against  thd  6ther.* 
A  well  recognized  exception  to  this  rule,  aris- 
ing from  necessity,  exists  in  prosecutions 
for  personal  injury  committed  by  one  spoitse 
upon  the  other.  Thus,  in  actions  for  assault 
or  other  violence,  the  injured  party  may  tes- 
tify for  or  against  the  wrong-doer,  though  a 
husband  or  wife ;  ^  and  in  cases  of  such  per- 
sonal injury,  the  injured  person  may  be  com- 
pelled to  testify.'  The  exception,  however, 
does  not  extend  to  all  offenses  which  may 
constitute  a  wrong  to  the  husband  or  wife, 
such  as,  adultery^  or  conspiring  to  charge 
adultery, '^  subornation  of  perjury* and  incest.' 
On  the  same  principle,  where  a  husband  or 
wife  is  on  trial  for  an  assault  or  other  per- 
sonal injury  to  the  other  spouse,  the  other 
may  be  a  witness  for  the  defendant.'  Since 
the  principle  of  the  general  common  law  rule 
applied  in  all  cases  where  the  interests  of 
the  other  party  were  involved,  the  spouse  of 
one  indicted  and  on  trial  jointly  toith  others  is 
not  a  competent  witness  for  any  of  the  de- 
fendants.' It  has  been  so  held  even  in  cases 
where  the  husband  or  wife,  so  indicted,  was 
not  brought  to  trial,"  or  had  a  separate 
trial."  But,  by  the  weight  of  authority, 
where  the  grounds  of  defense  are  several  and 
distinct,  and  in  no  manner  dependent  on 
each  other,  it  is  held  that  the  wife  of  one 
defendant  may  be  admitted  as  witness  for 
another/'  as  well  as  where  he  has  failed    to 
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appear  and  Ins  recogaizance  has  been  for- 
feited," and  where  the  prosecution  has  been 
dismissed  as  to  him."  In  prosecvMons  for 
bigamy ^  the  second  wife  may  testify  in  those 
cases  where  the  first  marriage  has  not  been 
disputed  or  has  been  duly  established  by  other 
evidence,  since  it  then  appears  that  she  is 
not  the  real  wife;  but  she  cannot  testify  as  to 
the  first  marriage."  It  has  been  held  in 
Canada  that,  on  an  indictment  for  bigamy, 
the  testimony  of  the  first  wife  is  inadmissible 
for  the  defense  to  prove  that  her  marriage  is 
invalid,"  but  this  rule  is  criticised  by  Mr. 
Wharton."  He  concludes,  however,  that,  in 
such  case,  she  cannot  be  called  upon  to  sus- 
tain the  marriage,  "for  she  is  excluded  by  the 
very  hypothesis  she  is  called  to  support. "  " 
The  privilege  under  discussion  is  not  a  per- 
sonal privilege  of  the  witness,  but  the  other 
spouse,  if  a  party,  may  object." 

1,  Wilke  V.  People,  53  N.  Y.  525;  Lucas  v.  St^te,  23 
Conn.  18;  Hussey  v.  State,  87  Ala.  12 1 ;  People  v.  Gordon, 
100  Mich.  518;  Slate  v.  Willis,  119  Mo.  485;  Owen  v.  State, 
89  Tenn.  69S.  On  this  subject,  see  note,  35  Cent.  L. 
Jour.  435- 

2,  People  V.  Fitzpatrick,  5  Park.  Cr.  (N.  Y.)  26;  People 
V.  Carpenter,  9  Barb.  (N.  Y.)  580;  Johnson  v.  State,  27  Tex. 
App.  135;  lx)rd  Audley's  Trial,  3  How.  St.  Tr.  402;  State 
V.  Neill,  6  Ala.  685;  Com.  v.  Murphy,  4  Allen  491;  People 
V.  Selring,  66  Mich.  705;  45  Am.  Rep.  412;  Whipp  v.  State, 
34  Ohio  St.  87;  State  v.  Davidson,  77  N.  C.  522;  State  v. 
Davis,  3  Brev.  (S.  C.)  3.  The  rule  is  the  same  in  cases  of 
attempt  to  poison,  People  v.  Northrop,  50  Barb.  (N.  Y.) 
147;  Com.  V.  Sapp,  90  Ky.  580;  29  Am.  St.  Rep.  105; 
abortion  by  violence,  State  v.  Dyer,  59  Mo.  303;  Navarro  y.' 
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State,  24  Tex.  App.  378;  abandonment,  State  v.  Brown^  67 
N.  C  470.     See  note,  27  Am.  Dec  377. 

3,  Bromlette  v.  State,  21  Tex.  App.  611;  Johnson  v.  State, 
94  Ala.  53;  Thiede  v.  Utah,  159  U.  S.  510. 

4,  Com.  V.  Jailer,  i  Grant  Cas.  (Pa.)  218;  Bassett  v. 
United  Slates,  137  U.  S.  496;  Cotton  v.  State,  62  Ala.  121; 
State  V.  Jones,  89  N.  C.  559;  Com.  v.  Gordon,  2  Brewst. 
(Pa.)  369;  People  v.  Swanston,  93  Mich.  254;  McLean  v. 
State,  32  Tex.  Cr.  Rep.  521;  State  v.  Welch,  26  Me.  30;  45 
Am.  Dec.  94;  Com.  v.  Sparks,  7  Allen  534;  State  v.  Gard- 
ner, I  Root  (Conn.)  485;  People  v.  Hendrickson,  53  Mich. 
525;  Compton  V.  State,  13  Tex.  App.  271,  overruling  earlier 
decisions.  Contra,  State  v.  Chambers,  87  Iowa  I,  and  Iowa 
cases  there  cited;  State  v.  Volander,  57  Minn.  225;  State  v. 
Dudley,  7  Wis.  6(54;  Lord  v.  Staie,  17  Neb.  526.  Most  of  the 
cases  holding  this  latter  rule  depend  on  statutes,  however. 

5,  State  V.  Burlingham,  15  Me.  104. 

6,  People  V.  Carpenter,  9  Barb.  (N.  Y.)  580. 

7,  People  V.  Westbrook,  94  Mich.  629;  Compton  ▼.  State, 
13  Tex.  App.  271 ;  44  Am.  Rep.  703.  Contra,  State  v. 
Chambers,  87  Iowa  i. 

*8,  Rex  V.  Sergeant,  Ryan  &  M.  354;  State  v.  Neill,  6 
Ala.  ^5;  Com.  v.  Murphy,  4  Allen  491;  People  v.  Fitzpat- 
rick,  5  Park.  Cr.  (N.  Y.)  26;  State  v.  Parker,  42  La.  An. 
972;  Johnson  v.  State,  27  Tex.  App.  135. 

9,  Com.  v.  Eastland,  I  Mass.  15;  Com.  v.  Robinson,  i 
Gray  555;  Mask  v.  State,  32  Miss.  405;  State  v.  Jolly,  3 
Dev.  &  B.  (N.  C)  no;  32  Am.  Dec.  656;  State  v.  Welch, 
26  Me.  30;  45  Am.  Dec.  94,  where  the  wife  was  not  jointly 
indicted.  See  also,  Morrissey  v.  People,  11  Mich.  327,  by 
statute. 

10,  State  V.  Bradley,  9  Rich.  L.  (S.  C.)  168. 

•  II,  PuUen  v.  People,  i  Doug.  (Mich.)  48;  United  States 
▼,  Wade,  2  Cranch  C.  C.  680;  State  v.  Smith,  2  Ired.  (N.  C.) 
402.  Ontra,  Cornelius  v.  Com.,  3  Met.  (Ky.)  481;  State  v. 
Bnmside,  37  Mo.  343;  Com.  v.  Manson,  2  Ashm.  (Pa.)  31; 
State.v.  Drawdy,  14  Rich  L.  (S.  C.)  87;  Workman  v.  State, 
4  Sneed  (Temi.)  425;  People  v.  Langtree,  64  CoL  256. 
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• 

12,  State  V.  Waterroan,  i  Nev.  543;  Moffit  ▼.  State^  a 
Humph.  (Tenn.)  99;  State  v.  Anthony,  I  McCord  (S.  C) 
285.  But  see,  State  v.  Wright,  41  La.  An.  600;  Adams  v. 
State,  28  Fla.  511,  wife  called  by  the  state. 

13,  State  V.  Worthing,  31  Me.  62. 

14,  Ray  V.  Com.,  }2  Bush  (Ky.)  397. 

15,  Miles  V.  United  States,  103  U.  S.  304;  Finney  v. 
State,  3  Head  (Tenn.)  544.  Nor  can  the  fiurst  wife  be  ad- 
mitted to  prove  the  second  marriage  bigamous  by  confes- 
sion made  to  her  by  her  husband,  Sissett  v.  United  States, 
137  U.  S.  496.  As  to  this  subject,  see  long  note,  47  Am. 
St.  Rep.  228-232. 

16,  R.  V.  Madden,  14  Up.  Can.  Q.  B.  588. 

17,  I  Whart.  Ev.  sec.  426. 

18,  I  Whart.  Ev.  sec.  426;  Miles  v.  United  States,  ^03 
U.  S.  -^04:  State  V.  Ulrich,  no  Mo.  350;  Salter  ▼.  State,  92 
Ala.  68;  Boyd  v.  State,  33  Tex.  Cr.  Rep.  47a 

19,  People  V.  Wood,  126  N.  Y.  249. 


2  754.  Same — Confidential  communi- 
cations.—  Said  Lord  Ellenborough :  "  It  is 
a  sound  doctrine  that  trust  and  confidence 
between  man  and  wife  shall  not  be  betrayed. "  * 
Although  the  statutes  repealing  the  rule 
that  interested  witnesses  were  incompetent, 
as  well  as  other  similar  statutes,  have  in  va- 
rious  jurisdictions  somewhat  enlarged  the 
capacity  of  husband  and  wife  as  witnesses, 
this  principle  is  still  generally  recognized, 
and  excludes  the  testimony  of  either  husband 
or  wife  as  to  communiccUions  between  ecich 
other  during  marriage.  *  Thus,  the  courts 
have  excluded,  on  this  ground,  conTersatioD^ 
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between  husband  and  wife  relative  to  tbe 
making  of  a  will,'  as  to  pedigree,*  the  pur. 
chase  of  goods  ^  or  as  to  memoranda  fur- 
nished for  the  keeping  of  accounts,  *  or  as  to 
the  circumstances  of  an  accident  in  a  per. 
sonal  injury  case.''  In  the  same  manner,  the 
fact  that  conversations  or  communications 
were  not  held  between  them  is  privileged.* 
It  is  held,  where  statutes  exclude  private 
communications  between  husband  and  wife, 
that  conversations  in  the  hearing  of  third 
persons  may  be  testified  to  by  the  husband  or 
wife,®  and  "  there  is  no  rule  of  law  requir- 
ing that  third  persons,  who  hear  a  private 
conversation  between  husband  and  wife,  shall 
be  restrained  from  introducing  it  in  their 
testimony. "  ^®  In  suits  between  third  parties^ 
husband  or  wife  may  testify  to  transactions 
between  themselves,  which  involve  no  breach 
of  matrimonial  confidence."  In  some  states, 
tbe  privilege  is  confined  by  statute  to  con- 
fidential communications;  and  in  such  cases, 
it  has  been  held  that  the  statute  does  not  ap- 
ply to  all  communications  made  between  hus- 
band and  wife,  when  alone,  but  to  such  as 
are  expressly  made  confidential,  or  are  of  a 
confidential  nature  or  induced  by  the  mari. 
•tal  relation,  and  not  to  ordinary  conversa- 
tions relating  to  matters  of  business  of  siicih 
a  nature  as  not  to  be  deemed  confidential." 
But  where  the  statute  excluded  "  private  con- 
versations," it    was   held  that  this   includes 
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conversations  on  subjects  which  are  not  con- 
fidential in  their  nature.^' 

I,  Averson  v.  Kinnaird,  6  East  IQ2.    See  article,  24  Am. 
L.  Rev.  779;  also  extended  note,  29  Am.  St.  Rep.  41 1-423. 

.2,  Lefiler  v.  Minnesota  Tribune  Co.,  35  Minn.  310;  Wes- 
terman  v.  Westerman,  25  Ohio  St.  500;  White  v.  Perry,  14 
W.  Va.  66;  Miller  v.  Miller,  14  Mo.  App.  418;  French  v. 
Wade,  35  Kan.  391;  Com.  v.  Cleary,  152  Mass.  491;  Dye  v. 
Davis,  65  Ind.  474;  Keaton  v.  Dimmick,  46  Barb.  (N.  Y.) 
158;  O'Connor  v.  Mayoribanks,  4  Man.  &  G.  435;  Raynes 
V.  Bennett,  1 14  Mass.  424;  Warner  v.  Press  Pub.  Co.,  132 
N.  Y.  181;  Selden  v.  State,  74  Wis.  271;  17  Am.  St.  Rep. 
144  and  cases  cited. 

3,  Baldwin  v.  Parker,  99  Mass.  79. 

4,  Brooks  V.  Francis,  3  MacArth.  (D.  C.)  109. 

5,  Raynes  v.  Bennett,  114  Mass.  424. 

6,  Easterbrooks  v.  Prentiss,  34  Vt.  457.  As  to  papers 
entrusted  by  one  to  the  other,  Stanford  v.  Murphy,  63  Ga. 
410. 

7,  Newstrom  v.  St.  Paul  &  D.  Ry.  Co.,  (Minn.)  63  N. 
W.  Rep.  253. 

S,  Goodrun  v.  State,  60  Ga.  509, 

9,  Fay  v.  Guynon,  131  Mass.  31 ;  McCague  v.  Miller, 
36  Ohio  St.  595;  Com.  v.  Griffin,  1 10  Mass.  181 ;  State  v. 
Center,  35  Vt.  378;  State  v.  Gray,  55  Kan.  135;  Allison  v. 
Barrow,  3  Coldw.  (Tenn.)  414;  Troy  Fertilizer  Co.  v.  Lo- 
gan, 90  Ala.  325;  Mercer  v.  Patterson,  41  Ind.  440.  Con- 
tra, Campbell  v.  Chace,  12  R.  I.  333;  Low's  Estate,  Myr. 
Prob.  (Cal.)  143;  Holman  v.  Bach  us,  73  Mo.  49;  Bird  v. 
Hueston,  10  Ohio  St.  418;  In  re  Buckman's  Will,  64  Vt. 
313.  But  communications  made  by  husband  and  wife  in 
the  presence  of  children  merely  are  privileged,  Jacobs  v. 
Hesler,  113  Mass.  157;  but  in  the  later  case  of  Lyon  ▼. 
Prouty,  154  Mass.  488,  communications  in  the  presence  of  a 
fourteen  year  old  daughter  were  not  held  privileged. 

:     10,  Com.  V.  Griffin,  iio  Mass.  i8i;  State  v.  Carter,  35  Vt, 
378;.  Gannon  V.  People,  127  111.  507.  '^ 
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1 1,  Nolen  V.  Harden,  43  Ark.  307. 

12,  Parkhurst  v.  Berdell,  1 10  N.  Y.  386, 

13,  Dexter  ▼.  Booth,  2  Allen  559. 

i  756.  Duration  of   the   disability. — 

Since  the  general  rule  under  discussion  de- 
pends, not  only  upon  the  interest  of  the  par- 
ties, but  on  grounds  of  public  policy,  the 
disability  to  testify  does  not  cease  with  the 
termination  of  the  marriage  relation.  In 
the  absence  of  statutory  regulation^  it  is  well 
settled  that,  after  the  dissolution  of  the  mar- 
riage by  death  or  divorce,  neither  the  husband 
nor  wife  can  testify  as  to  any  communications 
held  between  them  by  reason  of  the  confidence 
of  the  marriage  relation.^  It  is  the  policy  of 
the  law  that  neither  husband  nor  wife  need 
have  any  reason  to  fear  that  the  confidence 
which  belongs  to  the  most  sacred  relation  of 
life  shall  ever  be  betrayed  in  courts  of  jus- 
tice.^ Thus,  after  the  dissolution  of  the  mar- 
riage, one  of  the  parties  thereto  has  beeii 
held  incompetent  to  testify  to  communications 
relative  to  a  post-nuptial  settlement,'  or  as  to 
the  purchase  of  goods, ^  or  as  to  an  alleged 
confession  of  false  swearing  in  a  former  case,* 
or  as  to  threats  alleged  to  have  been  made,' 
or  as  to  conveyances,'  or  as  to  conversatioiis 
or  confidential  acts.^  Letters  between  hus- 
band and  wife  are  governed  by  the  same  rul^, 
and  are  treated  as  confidential  communica- 
tions.'   So  where  a  husband  contests  his  wife's 
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will,  he  cannot  testify  as  to  their  confidential 
communications.'®  The  communications  may 
consist  of  acts  as  well  as  words."  But  this 
privilege  cannot  be  claimed  during  the  con- 
tinuance of  the  marital  relation  or  afterwards, 
as  a  cloak  to  Cuver  fraud  and  shield  the 
wrong-doer,  a  third  person,  who  is  benefited 
by  the  fraudulent  acts  in  question."  Mr. 
Bishop  thus  sums  up  the  general  rule  on  this 
subject:  "All  facts  which  came  to  the  knowl- 
edge of  either  party,  whereof  the  disclosure 
would  violate  the  confidence  of  the  matri- 
monial relation,  especially  if  prejudicial  to 
the  other  party,  are  kept  perpetually  under 
the  protection  of  the  rule  of  public  policy 
which,  to  promote  freedom  and  harmony  in 
matrimonial  intercourse,  forbids  their  dis- 
closure in  evidence. "  ^* 

1,  Brock  V.  Brock,  ii6  Pa.  St.  109;  Stanley  v.   Montgom- 
ery, 102  Ind.  102. 

2,  Dickerman  v.  Graves,  6  Cush.  308;  Baboock  y.  Booth, 

2  Hill  181;  38  Am.  Dec.  578. 

3,  Williams  &  Mary  College  v.  Powell,  12  Gratt.  (Va.) 
372. 

4,  Dexter  v.  Booth,  2  Allen  559. 

5,  Stein  V.  Bowman,  13  Peters  209. 

6,  Anderson  v.  Anderson,  9  Kan.  112. 

7,  Babcock  v.   Booth,   2   Hill  i8i;  38  Am.   Dec.  578; 
Blanchard  v.  Moors,  85  Mich.  380. 

8,  Brodc  V.  Brock,  116  Pa.  St.  109;  Peny  y.  Randall,  83 
Ind.  143. 

9,  Selden  y.  State,  74  Wis.  271;  Scott  y.  Com.,  94  Ky. 
"^ri; 'Bowman  y.  Patridc,  32  Fed.  Rep.  368;   Mitchell  y 
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Mitchell,  80  Tex.  loi;  State  v.  Ulrich,  no  Ma  350.  Bat 
the  privilege  is  waived  when  the  letters  are  given  to  a  third 
party.  People  ▼.  Hayes,  140  N.  Y.  484;  and  when  they 
come  to  the  hands  of  a  third  party,  the  court  does  not  inquiry 
by  what  right  such  party  is  possessed  of  them,  State  ▼. 
Mathers,  64  Vt.  10 1.  This  rule  applies  only  to  the  legal 
wife.  Com.  v.  Caponi,  155  Mass.  534,  this  case  holds  that, 
under  the  Massachusetts  statutes,  tetters  are  not  included 
under  private  communications. 

10,  Maynard  v.  Vinton,  59  Mich.  139;  60  Am.  Rep.  276. 

11,  Perry  v.  Randall,  83  Ind.  143. 

12,  Henry  ▼.  Sneed,  99  Mo.  407;  17  Am.  St.  Rep.  580. 

13,  2  Bish.  Mar.,  Div.  &  Sep.  sec  1663;  Hitchcock  v. 
Moore,  70  Mich.  112;  14  Am.  St.  Rep.  474  and  note;  N orris 
V.  Stewart's  Heirs,  105  N.  C.  455;  18  Am.  St  Rep.  9171 
French  v.  Ware,  65  Vt.  338. 


3  766.  Matters  which  may  be  dis- 
closed after  the  marriage  relation 
ceases. —  A.fter  the  close  of  the  marriage 
relation,  either  party  may  testify  to  matters 
which  took  place  during  the  marriage,  unless 
such  testimony  involves  the  disclosure  of 
matters  of  confidence.^  As  illus.trations  of 
this  rule,  such  testimony  may  be  given  rela- 
tive to  the  acts,  the  transactions  ^  or  conver- 
sations of  the  other  spouse  with  third  per- 
soas^'  provided  such  knowledge  is  not  de- 
rived by  means  of  confidential  communica- 
tions between  husband  and  wife.  In  a  cele- 
brated case,  it  was  held  that  a  divorced  wife 
might  testify  that  she  saw  no  indications  of 
insanity  exhibited  by  her  husband  during 
their  association.^    It  has  also  been  held  that 
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the  privilege  does  not  Extend  to  those  com- 
munications which,  in  their  nature,  are  not 
private  or  confidential,  but  which,  from  the 
nature  of  the  case,  must  have  been  intended 
to  have  been  made  public*  Nor  does  the 
rule  apply  to  such  facts  as  came  to  the 
knowledge  of  the  witness  during  the  mar- 
riage by  means  equally  accessible  to  other  per- 
sons, and  not  disclosed  in  conversations  with 
the  other  spouse,"  or  to  matters  that  came 
to  the  knowledge  of  the  spouse  before  the 
marriage  or  after  the  separation.^  In  some 
cases,  it  has  been  held  that  one  spouse  could 
not  testify  to  transactions  affecting  the  char- 
acter of  the  other.* 

1,  Smith  V.  P(  tter,  27  Vt.  304;  65  Am.  Dec.  198;  Haugh 
V.  Blythe,  20  Ind.  24;  Elswick  v.  Com.,  13  Bush  (Ky.)  155; 
Ryan  v.  FoUansbee,  47  N.  H.  loO;  Cornell  v.  Vanartsdalen, 
4  Pa.  St.  364;  Powell  V.  Powell,  1 14  111.  329;  Spaulding  v. 
Albm,  63  Vt.  148;  French  v.  Ware,  65  Vl  338. 

2,  Smith  V.  Potter,  27  Vt.  304;  65  Am.  Dec  198;  McGuire 
V.  Maloney,  i  B.  Mon.  (Ky.)224;Stoberv,  McCarter,  40hio 
St.  513;  White  V.  Perry,  14  W.  Va.  66;  Spivey  v.  Platon,  29 
Ark.  603;  Powell  v.  Powell,  114  111.  329;  Short  v.  Tinsley,  i 
Met.  (Ky.)  397;  Stein  v.  Weidman,  20  Mo.  17;  Gaskill  v. 
King,  12  Ired.  (N.  C.)  211;  Robbs'  Appeal,  98  Pa.  St.  501; 
Litchfield  v.  Merritt,  102  Mass.  520,  payment  of  a  note; 
Robinson  v.  Talmadge,  97  Mass.  171,  where  a  wife  testified 
as  to  the  habit  of  her  husband  in  carrying  notes. 

3,  Pratt  V.  Delavan,  17  Iowa  307;  StuhlmuUer  v.  Ewing, 
J9  Miss.  447;  Griffin  v.  Smith,  45  Ind.  366;  Floyd  v.  Miller, 
61  Ind.  224;  French  v.  Ware,  65  Vt.  338;  French  v.  Follett, 
65  Vt.  338. 

4,  United  States  v.  Guiteau,  i  Mackey  (D.  C)  498. 

5,  Crook  V.  Henry,  25  Wis.  569;  McGuire  v.  Maloney,   i 
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B.  Mon.  (Ky.)  224,  Stober  v.  McCarter,  4  Ohio  St.  513; 
Parkhurst  v.  Berdell,  no  N.  Y.  386. 

6,  Bigelow  V.  Sickles,  75  Wis.  427;  Stanley  v.  Stanley, 
112  Ind.  143,  as  to  the  intoxication  of  the  husband. 

7,  Stillwell  V.  Patlon,  108  Mo.  352;  Long  v^  State,  86 
Ala.  36. 

.  8,  Smith  V.  Potter,  27  Vt  304;  65  Am.  Dec.  198; 
McGuire  v.  Maloney,  I  B.  Mon.  (Ky.)  224;  Stein  v.  Bow- 
man, 13  Peters  209. 

2  767.  Same — Actions    for  criminal 
conversation — May   the    objection   be 

waived. —  It  has  been  held  that,  in  an  ac- 
tion for  criminal  conversation  by  the  husband 
after  divorce,  the  divorced  wife  may  testify 
for  her  husband  against  her  paramour.  In 
such  decisions,  it  is  urged  that  the  witness  by 
testifying  betrays  no  trust  reposed  in  her  dur- 
ing cov  rture,  and  that  the  fact  called  for  did 
not  come  to  her  knowledge  in  consequence  of 
the  marriage  relation.^  Clearly  the  wife  is 
not  a  competent  witness  for  the  husband,  in 
such  cases,  during  the  marriage  relation.  In 
some  jurisdictions  by  statute,  she  may  be  a 
witness  for  the  defendant,  except  as  to  com- 
munications between  the  husband  and  wife.^ 
In  several  cases  in  actions  for  criminal  con- 
versation, the  husband,  being  plaintiff,,  hag  been 
allowed  to  testify,  although  the  issue  related 
to  the  criminality  of  his  wife  as  well  as  that 
of  defendant,  and  this  is  the  rule  supported 
by  the  weight  of  authority.'  Since  the  com- 
mon law  rule  prohibiting  the  testimony  of 
husband  or  wife  for  or  against  each  other  de- 
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peuded,  not  only  on  the  ground  of  interest, 
but  of  public  policy  as  well,  it  did  not  render 
them  competent  witnesses,  if  a  release  was 
executed  of  all  the  interest  in  the  subject 
matter  of  the  suit.*  A  conflict  of  opinion  has 
arisen  as  to  whether,  in  the  absence  of  statutes, 
the  consent  of  the  husband  or  wife  thcU  the 
other  spouse  may  testify  as  an  adverse  witness 
changes  the  general  rule.  On  the  one  hand, 
it  is  urged  that,  since  the  disqualification 
rests  on  grounds  of  public  policy,  such  con- 
sent docs  not  remove  the  obligation ;  and  this 
would  seem  to  be  the  better  conclusion.* 
Other  authorities,  however,  hold  that  the  ob- 
jection may  be  waived  in  this  manner.^ 

1,  Dickerman  v.  Graves,  6  Cush.  308;  53  Am.  Dec.  I  and 
Hote;  Ratcliffv.  Wales,  i  Hill  63;  Chamberlin  v.  People,  23 
N.  Y.  85;  80  Am.  Dec  255;  Wottrich  v.  Freeman,  71  N.  V. 
601.  Contra,  Rea  v.  Tucker,  51  111.  no;  Cross  v.  Rutlege, 
81  111.  266.  See  article,  35  Cent.  L.  Jour.  423,  in  cases  of 
bigamy. 

2,  Reynolds  v.  SchafTer,  91  Mich.  494;  30  Am.  St.  Rep. 
492;  Carpenter  v.  White,  46  Barb.  (N.  Y.)  292;  Rev.  Stat. 
Wis.  sec.  4072;  New  York,  Code  Civ.  Prac.  sec  831;  Smith 
y.  Merrill,  75  Wis.  461,  as  to  letters. 

3,  Smith  V.  O'Brien,  6  N.  Y.  S.  174;  Bnrnell  v.  Great- 
head,  49  Barb.  (N.  Y.)  106;  Woods  v.  GledhiU,  9  N.  Y.  S. 
266;  Lyon  V.  Prouty,  154  Mass.  488.  Contra,  Cornelias  v. 
Hambay,  150  Pa.  St.  359. 

4,  Meredith  v.  Hughes,  28  Ga.  571;  Weemsv.  Weems,  19 
Md.  334.     Contra,  Locke  v.  Noland,  11  Ala.  249. 

5,  Stein  V.  Bowman,  13  Peters  209;  Sedgwick  v.  Watkins, 
I  Ves.  Jr.  49;  Davis  v.  Dinwoody,  4  T.  R.  678. 

6,  Pedley  v.  WcUeslw,  3  Car.  &  P.  558;  Parkhurst  v.  Bcr- 
dell,  no  N.  Y.  386;  6  Am.  St.  Rep.  384,  waived  by  &iliireto 
object  to  wife's  testimony. 
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5  768.  Exceptions — ^Agency. — We  have 
already  seen  that  the  general  common  law 
rule  was  not  absolute  in  all  cases;  it  yielded 
to  the  exigencies  of  particular  cases;  and 
exceptions  were  recognized  when  the  pur- 
poses of  justice  required  it.  We  will  now 
consider  some  of  the  exceptions  or  qualifica- 
tions of  the  rule.*  Among  the  well  recog- 
nized exceptions  to  the  general  rule  is  that, 
when  a  husband  or  wife  is  the  agent  of  the 
other  spotcse,  such  agent  may  be  a  witness  as 
to  all  business  transacted  within  the  scope 
of  such  agency.  In  England,  the  rule  was 
established  at  an  early  day  that  where  a  wife 
acted  as  the  agent  of  her  husband  in  any 
business,  the  husband  was  bound  by  her 
admissions  and  declarations  made  in  the  course 
of  such  business.^  In  this  country,  the  rule 
prevails,  not  only  that  the  ex  parte  declara- 
tions of  the  agent  may  be  received  in  such 
cases,  but  that  the  agent  may  testify  as 
to  all  business  transacted  within  the  scope  of 
the  agency.*  Thus,  where  the  husband  leaves 
home  and  gives  instructions  to  the  wife  to 
manage  things  as  he  would,  if  at  home,  she 
may  testify  as  to  the  transaction  of  business 
occurring  in  his  absence.*  So  the  testimony 
of  husband  or  wife  has  been  received,  in 
respect  to  acts  of  agency  for  the  other  spouse, 
to  prove  the  accuracy  of  accounts,*  attempts 
to  collect  debts,*  proofs  of  loss  under  an 
insurance  policy,^  contracts  made  in  the  coiurse 

187 
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of  the  agency  *  and  the  misconduct  of  the  hus- 
band^ in  sending  the  wife  away  from  home,  in 
an  action  by  a  third  party  for  necessaincs 
furnished  the  wife.*  The  wife  may  be  a  wit- 
ness where  she  acts  as  agent  both  for  her 
husband  and  for  a  third  person  with  whom  a 
contract  is  made.***  Communications  between 
a  husband  and  wife,  relating  to  un  agency 
conferred  by  one  upon  the  other,  ai-e  not  con- 
fidential, and  are  admissible." 

1,  See  sec.  756  suf>ra, 

2,  Emerson  v.  Bloudin,  i  Esp.  142;  ClifTord  v.  Barton,  i 
Hing.  199;  8  E.C.L.  47 1;  Anderson  v.  Sanderson,  i  H(dt  591; 
3  E.  C.  L.  232;  Curtis  v.  Ingham,  2  Vt.  287;  Hughes  ▼. 
Stokes,  I  Hayw.  (N.  C.)  372;  Kiley  v.  Suydam,  4  Barb.  (N. 
Y.)  222;  Pickering  v.  Pickering,  6  N.  H.  120;  i  Phill.  Ev.  77. 

3,  Birdsall  v.  Dunn,  16  Wis.  235;  Chunot  v.  Larson,  43 
Wis.  536;  Robertson  v.  Brost,  83  111.  116;  Council  Grove 
Ry.  Co.  V.  Center,  42  Kan.  438;  Burke  v.  Savage,  13  Allen 
408,  by  statute;  Schmied  v.  Frank,  86  Ind.  250;  Chesley  v. 
Chesley,  54  Mo.  347;  Lunay  v.  Vantyne,  40  Vt  501. 

4,  Chunot  V.  Larson,  43  Wis.  536,  trespass;  Sergeant  v. 
Marshall,  38  111.  App.  642. 

5,  Littlefield  v.  Rice,  10  Met.  287;  Pierce  v.  Bi-adfurd,  64 
Vt.  219. 

6,  Engmann  v.  Imme),  59  Wis.  249. 

7,  O'Connor  v.  Hartford  Ins.  Co.,  31  Wis.  1 61. 

8,  Sumner  v.  Cooke,  51  Ala.  521;  Birdsall  v.  Dunn,  16 
Wis.  235. 

9,  Bach  V.  Parmely,  35  Wis.  238. 

10,  Martin  v.  Hurlburt  Sav.  Bank,  60  Vt.  364;  Birdsall 
V.  Dunn,  16  Wis.  235. 

zi,  Schmied  v.  Frank,  86  Ind.  250;  Com.  v.  Hayes,  145 
Mass.  289;  Council  Grove  Ry.  Co.  v.  Center,  42  Kan.  438; 
Dyer  v.  Slate,  88  Ala.  225. 
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{  769.  Proof  of  the  agency.—  Of  course, 
in  all  such  ccses  of  agency  of  ihe  husband  or 
wife,  there  must  be  proof  of  the  agency. '  But 
such  agency  is  more  readily  inferred  than  in 
the  case  of  strangers;  and,  in  the  case  of  the 
absence  of  the  husband,  the  wife  is  presumed 
to  have  the  power  to  do  such  acts  relating  to 
the  family  and  the  home  as  wives  usually  do 
under  similar  circumstances.^  But  she  is  not 
presumed  to  have  the  power  to  sell  his  prop- 
erty, except  in  the  regular  course  of  business, "* 
nor  to  give  authority  to  commit  trespass,*  nor 
to  do  other  acts  outside  the  customary  busi- 
ness.' Agency  is  not  to  be  presumed  from 
the  fact  that  the  wife  bears  a  message  for 
the  husband,*  or  that  she  is  present  with  him 
when  business  is  transacted.  "^  The  husband 
or  wife  may  testify^  not  only  to  the  acts  per- 
formed as  agent,  but  to  the  fact  of  the  agency 
Uself.^ 

1,  Orcutt  V.  Cook,  37  Vt.  515;  Meek  v.  Pierce,  19  Wis. 
300;  Waggonseller  v.  Rexford,  2  111.  App.  455. 

2,  Benjamin  v.  Benjamin,  15  G>nn.  347;  39  Am.  Dec 
384;  Header  v.  Page,  39  Vt.  306;  Savage  v.  Davis,  18  Wis. 
608;  Humes  v.  Tabor,  i  R.  I.  464;  McAfee  v.  Robertson, 
41  Tex.  355;  Butts  V.  Newton,  29  Wis.  632;  Mitchell  v, 
Hughes,  24  III.  App.  308. 

3,  Butts  V.  Newton,  29  Wis.  632;  Benjamin  v.  Benjamin, 
15  Conn.  347^  39  Am.  Dec  384. 

4,  Meek  v.  Pierce,  19  Wis.  300. 

5,  Sawyer  v.  Cutting,  23  Vt.  486;  Reakert  y.  Sanford,  5 
Watts  &  S.  (Pa.)  164. 

6y   Hale  ▼.  Danfortfa,  40  Wis.  382;  Robertson  v.  Brost,  83 

hl  116. 
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7,  Trepp  v.  Barker,  78  111.  146;  Bates  v.  Sabin,  64  Vt. 
511. 

8,  Amdt  V.  Harshaw,  53  Wis.  269;  Wichita  Co.  v.  Kuhn, 
38  Kan.  104;  Paulaon  v.  Hall,  39  Kan.  365.  But  see,  San- 
born V.  Cole,  63  Vt.  590. 

i  760.  Evidence  of  husband  and  wife 
tending  to  criminate  or  contradict  the 
other  —  Collateral  proceedings.  —  Al- 
though the  courts  were  at  first  inclined  to 
hold  that  a  husband  or  wife  ought  not  to  be 
permitted  to  give  any  evidence  that  might 
even  tend  to  criminate  each  other,*  yet  it 
was  long  ago  settled  at  common  law  that,  in 
collateral  proceedings  not  immediately  affect- 
ing their  mutual  interests,  either  husband  or 
wife  might  be  a  witness,  although  the  evi- 
dence of  one  tended  to  criminate  the  other, 
or  to  contradict  the  other,  or  to  subject  the 
other  to  a  legal  demand.*  It  was,  however, 
held  otherwise  where  the  interests  of  the 
other  were  directly  involved,  and  would  be 
concluded  by  the  verdict,  whether  a  party  or 
not.'  But  when  the  liability  of  the  husband 
was  contingent  merely,  and  he  was  not  a 
party,  the  wife  might  be  a  witness.*  In  con- 
troversies between  third  persons,  the  testi- 
mony of  the  husband  and  wife  was  not  ex- 
cluded merely  because  they  might  contradict 
each  other,  or  because  the  testimony  of  one 
might  impair  the  credit  to  be  given  to  that 
of  the  other.  The  fact  that  such  contradic- 
tion might  lead  to  family  discord  was  not. 
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deemed  so  serious  an  objection  as  to  prevent 
a  failure  of  justice.  Mr.  Taylor  has  pointed 
out  that  the  contrary  rule  would  lead  to  gi*eat 
injustice:  "Since  the  competency  of  the 
witness  would  then  depend  upon  the  marshall- 
ing of  the  evidence;  and  the  testimony  of  a 
husband  might  be  rendered  inadmissible  for 
the  defendant  from  the  accidental  circum- 
stances of  his  wife  having  been  previously 
called  on  the  part  of  the  plaintiff,  though 
bad  the  defendant  been  entitled  to  begin,  the 
husband  would  have  been  examined  and  the 
wife  rejected.  In  Ireland,  all  the  judges 
have  held  that  the  evidence  of  a  wife  could 
not  be  rejected  on  the  ground  that  she  was 
brought  to  contradict  the  testimony  of  her 
husband,  even  where  he  was  the  prosecutor 
of  an  indictment."*  There  has  been  more 
diflBculty  in  determining  whether  the  testi- 
mony of  husband  or  wife  should  be  received 
in  an  action  where  the  other  spouse  is  not  a 
party,  and  where  the  verdict  would  not  be 
conclusive,  but  where  the  testimony  would 
nevertheless  tend  to  criminate.  For  example, 
it  has  frequently  been  held,  on  an  indictment 
of  one  for  adultery  with  a  wife,  that,  though 
the  wife  is  not  also  joined,  the  husband  will 
be  an  incompetent  witness  for  the  state.* 
But^  in  the  opinion  of  the  author,  the  view 
that  the  witness  is  incompetent  merely  be- 
cause pf  the  fact  that  the  testimony  might 
give   injformation    which   would  facilitate  a 
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conviction  in  another  case  can  hardly  be  sus- 
tained on  principle,  although,  in  such  cases, 
the  witness  may,  perhaps,  claim  his  or  her 
privilege,  and  decline  to  testify.' 

1,  R.  V.  Inhabitants  of  Cliviger,  2  T.  R.  263. 

2,  I  Phill.  Ev.  (3rd  cd.)  71.     See  note,  27  Am.  Dec.  377. 

3,  Kusch  V.  Kusch,  143  111.  353;  Arn  v.  Mathews,  39 
Kan.  273;  Young  v.  Oilman,  46  N.  H.  484;  DeFarges  v. 
Ryland,  87  Va.  404;  24  Am.  St.  Rep.  659;  Southerland  v. 
Koss,  140  Pa.  St.  379;  Harrington  v.  Sedalia,  98  Mo.  583; 
Blanchard  v.  Moors,  85  Mich.  380;  Way  v.  Harriman,  126 
111.  132;  Siorrs  V.  Storrs,  23  Fla.  274;  Banister  v.  Ovitt,  64 
Vt.  5»o;  McEwen  v.  Shannon,  64  Vt.  583. 

4,  Fitch  V.  Hill,  II  Mass  285;  Dyer  v.  Homer,  22  Pick. 
253;  Griffin  v.  Brown,  2  Pick.  303. 

5,  Tayl.  Ev.  sec.  1370. 

6,  Com.  V.  Gordon,  2  Brewst.  (Pa.)  569;  State  v.  Welsh, 
26  Me.  30;  People  v.  Fowler,  (Mich.)  62  N.  W.  Rep.  572; 
Com.  V.  Sparks,  7  Allen  534;  State  v.  Gkirdner,  i  Root 
(Conn.)  485;  Howard  v.  State,  94  Ga.  587;  Birge  v.  State, 
78  Ala.  435.     See  nole,  27  Am.  Dec.  379. 

7,  See  discussion,  2  Bennett  &  Heard  Cr.  Gas.  253;  R. 
V.  Bath  wick,  2  Barn.  &  Adol.  639;  R.  v.  All  Saints,  6  Maule 
&  S.  194;  R.  V.  Halliday,  8  Cox  Cr.  Cas.  298;  Com.  v.  Reid, 
8  Phila.  (Pa.)  38J;  State  v.  Buggs,  9  R.  I.  361;  State  v. 
Marvin,  35  N.  H.  22;  State  v.  Dudley,  7  Wis.  664,  where 
the  witness  was  a  divorced  husband. 


i  761.  Other  exceptions  to  the  general 
rule — iDivorce.  —  In  another  place,  we  have 
discussed  the  exception  which  arose  from  the 
necessity  of  the  case,  when  actions  were  based 
upon  the  personal  violence  or  misconduct  of 
one  spouse  toward   the   other.  ^    On   similar 
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grounds  of  necessity,  a  wife  or  husband  might 
testify,  where  the  other  was  a  party,  to  prove 
the  contents  of  lost  trunks  or  packages,  there 
being  no  other  evidence  of  the  fact.*     In  still 
other  cases,  where  one  spouse  was  competent 
at  common  law,  the  other  was  also  compe- 
tent.'    At  common  law  in  civil  actions,  no  ex- 
ception to  the  general  rule  arose  from  the  fact 
that  the  action  was  between  hvAband  and  wife^ 
and    concerned  property    rights.*     Formerly 
an    action   for   divorce  was  governed   by  the 
general  rules  already  stated,  and  neither  party 
could  be  a  witness,  *  except   that   in   equity 
the  usual  rule  obtained,  and  the  answer  might 
be  made  evidence  by  the  act  of  the  complain- 
ant in  demanding  that  the  charges  of  the  bill 
be    answered    under    oath.*     Statutes    have, 
however,  been  adopted    in   England^  and  in 
many  of  the  states,  which  have,  at  least  par- 
tially, removed  the  disability  of  the  husband 
and  wife  to  testify  in  those  cases  where  a  wit- 
ness  is  a  party ^    and  in  such  cases,    either 
plaintiff  or  defendant  may  testify  in  divorce 
suits,  as  in  other  actions,  and  it  is  now  famil- 
iar practice  for   either  spouse  to  testify  in 
actions  for  divorce.*     But  in  a  recent  case  in 
Bhode  Island,  where  the  statute  provides  that 
either   party  to  a  divorce  proceeding  might 
testify  in  the  case,  the  court  was  of  the  opin- 
ion that  this  statute  did  not  repeal  the  other 
statute  to  the  effect  that  neither  husband  nor 
wife  should  be  permitted  to  give  any  testi- 
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mony  tending  to  criminate  the  other,  or  to 
disclose  confidential  communications.' 

1,  See  sec.  753  supra.^ 

2,  Illinois  Ry.  Co.  v.  Taylor,  24  111.  323;  Sassen  v.  Clark, 
17  Ga.  242;  McGill  v.  Rowland,  3  Pa.  St.  451. 

3,  Wixson  V.  People,  5  Park.  Cr.  (N.  Y.)  119;  Seigling 
V.  Main,  i  McMull.  (S.  C)  252;  Abbott  v.  Clark,  19  Vt 
444;  State  V.  Anthony,  1  McCord  (S.  C.)  285;  Meni  v. 
Kathbone,  21  Ind.  454;  Howell  v.  Zerbee,  26  Ind.  214; 
Mitchell  V.  Clagett,  9  Md.  42;  Hall  v.  Murphy,  14  Tex. 
637;  Robinson  v,  Hutchinson,  31  Vt.  443. 

4,  Gray  v.  Gray,  39  N.  J.  Eq.  5 1 1. 

-  5,  Perkins  v.  Perkins,  88  N.  C  41;  Manchester  v.  Man- 
chester, 24  Vt.  649;  Briggs  V.  Brings,  (R.  I.)  26  At.  Rep.  198; 
Dwclly  V.  Dweily,  46  Me.  377;  Anonymous,  58  Miss.  15. 

6,  Latham  v.  Latham,  30  Gratt.  (Va.)  307;  Derby  v. 
Derby,  21  N.  J.  Eq.  36;  Richmond  v.  Richmond,  lo  Ycrg. 
(Tenn.)  343;  Mosser  v.  Mosser,  29  Ala.  313;  Marshy.  Marsh, 
16  N.  T-  Eq-  391;  84  Am.  Dec.  164;  Banta  v.  Banta,  3  Edw. 
Ch.  (N.  Y.)  295. 

7,  32  &  33  Vict.  ch.  68  sec.  3. 

8,  See  statutes  of  the  jurisdiction. 

9,  Briggs  V.  Briggs,  (R.  I.)  26  At.  Rep.  198. 

i  762.  The  marriage  to  be  proved  by 
the  party  objecting. — There  is  no  pre- 
sumption that  a  witness  is  incompetent;  and 
the  party  insisting  on  the  disability  to  testify 
must  prove  that  the  relation  of  husband  and 
wife  exists.  But  the  husband  or  wife,  who  is 
a  party  and  who  objects  to  the  competency  of 
that  witness*  may  testify  to  the  marriage;' 
and  the  supposed  husband  or  wife  may  be  ex- 
amined on  the  voir  dire  as  to  facts  showing  the 
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invalidity  of  the  Qiarriage.'  At  common  law, 
the  exclusion  of  the  husband  or  wife  as  a  wit- 
ness, where  the  otheir  spouse  was  a  party, 
depended  upon  grounds  of  public  policy  ap- 
plicable solely  to  cases  where  the  lawful  rela- 
tion of  husband  and  wife  existed.  The  wit- 
ness was  not  excluded,  unless  de  jure  the 
husband  or  wife  of  the  party.'  Hence  the 
rule  did  not  apply  when  the  witness  lived  in 
adulterous  intercourse  or  as  the  mistress  of 
another,  although  they  claimed  to  be  husband 
and  wife,  unless  the  relationship  of  husband 
and  wife  actually  existed.* 

1,  Dixou  y.  People,  i8  Mich.  84. 

2,  Rex  V.  Bramley,  6  T.  R.  330;  Rex  v.  Bathwick,  2 
Barn.  &  Adol.  646;  Wells  v.  Fletcher,  5  Car.  &  P.  12;  Sute 
V.  Brown,  28  La.  An.  279;  Tayl.  Ev.  sec.  1366. 

3,  Rex  V.  Sergeant,  Rjran  &  M.  352;  Batthews  ▼.  Galindo, 
4  Bing.  610;  3  Car.  &  P.  238;  Wells  v.  Fletcher,  5  Car.  & 
P.  J2;  Dennis  v.  Crittenden,  42  N.  Y.  542;  Miles  v.  United 
States,  103  U.  S.  304;  Sims  v.  State,  30  Tex.  App.  605. 

4y  Batthews  v.  Galindo,  4  Bing.  610;  Flanagin  v.  State, 
25  Ark.  92;  Dennis  v.  Crittenden,  42  N.  Y.  542;  Wells  v. 
Fletcher,  5  Car.  &  P.  12;  Campbell  v.  Twemlow,  i  Price  31; 
Divollv.  Leadbetter,  4  Pick.  219;  People  v.  McCraney,  6 
Park-  Cr.  (N.  Y.)  49;  State  v.  Taylor,  Phill.  (N.  C.)  508; 
Hex  V.  Seijeant,  Ryan  &  M.  352;  R.  v.  Madden,  14  Up. 
Can.  Q.  B  588;  Slate  v.  Patterson,  2  Ired.  (N.  C.)  346; 
Finney  v.  State,  3  Head  (Tenn.)  544;  State  y.  Johnson,  12 
Minn.  476. .  .     . 

i  763.    Effect  of  statutes  on  the  sub-* 

]ect«  —  When  we  come  to  the  consideration 
of  the  effect  of  statutes  upon  the  common  law 
rules  on  the  subject  under  consideration,  we 
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fiad  a  discouraging  lack  of  uniformity.  One 
of  the  few  general  rules  on  this  subject, 
about  which  there  is  little  difference  of  opin- 
ion, has  arisen  out  of  the  very  general  adop- 
tion of  statutes  which  have  removed  all  objec- 
tions  to  the  competency  of  witnesses  o^t  oc- 
courU  of  interest.  It  has  generally  been 
agreed  that  the  statutes  removing  the  dis- 
qualifications by  reason  of  interest  do  not 
affect  the  disability/  of  husband  and  toife  as 
witnesses  for  or  against  each  other.  The  dis 
ability  rests  on  grounds  of  public  policy,  and 
the  necessity  of  preserving  the  harmony  of 
the  marriage  relation,  and  not  merely  upon 
the  ground  of  interest  of  parties  or  wit- 
nesses.^ In  England,  very  radical  changes 
have  been  made  in  the  common  law  rules; 
and  husband  and  wife  are  now,  in  general, 
competent  witnesses  for  or  against  each  other 
in  civil  actions,  except  that  they  cannot  be 
compelled  to  disclose  communications  made 
to  each  other  during  the  marriage.^  In  the 
United  States  courts^  the  following  rules  gov- 
ern: "No  witness  shall  be  excluded  in  any 
action  on  account  of  color,  or  in  any  civil 
action  because  he  is  a  party  to  or  interested 
in  the  issue  tried.  *  *  *  In  all  other  re- 
spects, the  laws  of  the  state  in  which  the 
court  is  held  shall  be  the  rules  of  decision  as 
to  the  competency  of  witnesses  in  the  courts 
of  the  XJnited  States  in  trials  at  common  law 
and  in  equity  and  admiralty. " '   But  this  stat- 
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ute  has  been  held  inapplicable  to  criminal 
trials  as  they  are  not  embraced  within  the  words 
"  at  common  law. "  *  It  is  obvious,  however, 
that  the  state  laws  cannot  control  as  to  the 
competency  of  witnesses,  where  the  federal 
constitution  or  statute  has  already  estab- 
lished the  rules  that  shall  govern  in  those 
cases.*  By  the  rules  of  construction  which 
have  been  adopted,  it  will  be  seen  that  this 
statute  does  not  change  the  common  law  rule 
with  respect  to  the  competency  of  husband 
and  wife  as  witnesses,  except  so  far  as  to 
conform  the  practice  to  the  law  of  the  forum.  • 
There  is  hardly  a  state  in  which  the  common 
law  rules  remain  intact  on  this  subject,  but 
there  is  such  wide  dissimilarity  between  the 
statutes  of  the  several  states  and  the  decis- 
ions based  thereon  that  no  full  discussion  of 
such  statutes  would  be  practicable  within  the 
scope  of  this  work.  In  a  large  number  of 
states,  the  precaution  has  been  taken  to  ex- 
pressly declare  the  common  law  rule  that 
communiccUions  between  husband  and  wife 
during  marriage  are  incompetent;'  but,  in 
some  states,  such  communications  may  be  re- 
ceived by  consent  of  the  other  spouse.  *  Gener- 
ally these  statutes  exclude  "  communications  " 
made  between  the  husband  and  wife  during 
marriage,  although  in  a  few,  the  language  of 
the  statute  is  "  confidential  communications, "  * 
or   "  private  communications. "  '• 

I,  Lucas  V.  Brooks,  18  Wall.  436;  Dawley  v.  Ayers,  23 
Cal.  lod;  Stanley  v.  Stanton,  36  Ind.  445;  McKeenv.  Frost, 
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46  Me;  239;  Kelly  t.  Drew,  i±  Allen  107;  Gee  ▼.  Scott, 
48  Tex.  510;  Cram  v.  Cram,  33  Vt.  15;  Dunlap  v.  Heam, 
37  Miss.  471;  Haworlh  v.  Norris,  28  Fla.  763;  Parkhurst  v. 
•Berdell,  no  N.  Y.  386.  See  valuable  note  giving  the  sub- 
stapce  of  many  statutes,  Greenl.  £v.  sec  334. 

2,  Tayl.  Ev.  sec.  1352. 

3,  Rev.  Stat.  U*  S.  sec.  858;  Mutual  Life  Ins.  Co.  v. 
Robinson,  58  Fed.  Rep.  723;  Logan  v.  United  States,  144 
U.  S.  302;  United  States  v.  Hall,  53  Fed.  Rep.  352; 
Connecticut  Ins.  Co.  v.  Trust  Co.,  1 12  U.  S.  250^  Brugaier  ▼• 
United  States,  i  Dak.  5,  an  indian  held  competent. 

4,  Logan  V.  United  States,  144  U.  S.  263;  United  States 
V.  Hall,  53  Fed.  Rep.  352. 

5,  Potter  V.  Bank,  102  U.  S.  165;  Connecticut  Ins.  Co.  ▼. 
Scliaefer,  94  U.  S.  458;  Stephens  v.  Bemay,  42  Fed.  Rep. 
488. 

6,  Lncas  v.  Brooks,  18  Wall.  436;  Packet  Co.  v.  Qough, 
20  Wall.  528;  Dean  v.  Metropolitan  Ry.  Co.,  119  N.  Y. 
540. 

7,  See  the  statutes  of  the  jurisdiction. 

S,  Rev.  Stat.  Cal.  sec.  1881;  Rev.  Stat.  Wis.  sec.  4072; 
Rev.  Stat.  Dak.  sec.  5260;  N.  Y.  Code  sec.  831 ;  Wol- 
ford  V.  Farnham,  44  Minn.  159;  Eaton  v.  Knowles,  61 
Mich.  625. 

9,  Rev.  Stat.  Wis.  sec.  4072;  N.  Y.  Code  sec.  831.  See 
sec.  JS/^  supra. 

10,  Mass.  Pub.  Stat.   1882  ch.  109  p.  987. 

i  764.  Same,  continued. — We  have  al- 
ready discussed  the  exception  under  which 
one  spouse  was  allowed  to  testify  against  tho 
other  in  case  of  prosecution  for  personal  in- 
jury  to  the  witness.  In  nearly  every  state, 
this  exception  has  been  preserved,  in  many 
instances  by  express  statute.    In  some  states, 
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the  statute  has  somewhat  enlarged  the  scope 
of  this  common  law  exception.  Thus,  it  has 
been  held,  under  statutes  allowing  husband 
and  wife  to  testify  against  one  another  on  a 
criminal  prosecution  for  a  "crime"  or  an 
'*  offense"  committed  by  one  against  the  other, 
that  such  testimony  may  be  received  in  pros- 
ecutions for  bigamy  and  adultery ;  and  that  the 
rule  is  not  confined  to  cases  of  personal  vio- 
lence upon  the  witness.*  It  will  be  found 
that  the  statutes  quite  generally  permit  hus- 
band and  wife  to  testify  in  civil  actions 
between  themselves,  as  in  actions  for  divorce, 
or  in  controversies  respecting  property  rights. 
In  some  instances,  the  statute  makes  such 
provision  in  specific  terms;  in  others,  the 
statute  provides  in  general  terms  that  parties 
to  an  action  may  testify  in  their  own  behalf, 
or  that  all  persons,  with  certain  designated 
exceptions,  are  competent.  In  a  few  states, 
the  distinction  is  made  by  statute  that,  with 
certain  exceptions,  husband  and  wife  may  be 
witnesses  for,  but  not  against  each  other.  ^  In 
New  York,  the  court  held,  in  construing  such 
a  statute,  that,  where  a  defendant  on  trial 
for  murder  objected  to  having  his  wife  sworn 
as  a  witness  for  the  prosecution,  the  jury 
might  properly  infer  that  the  testimony 
would  have  been  unfavorable.'  In  some  juris- 
dictions, the  incompetency  of  the  husband  or 
wife  as  a  witness  may,  with  certain  restric- 
tions, be  waived  by  the  consent  of  the  other 

138 
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spouse.*  In  Minnesota,  it  was  held  under 
such  a  statute  that,  where  a  wife,  the  defend- 
ant, had  objected  to  the  examination  of  her  hus^ 
band  as  a  witness,  and  refused  her  consent^ 
she  might  still  call  him  as  her  own  witness." 
The  California  statute  is  as  follows:  "A 
husband  cannot  be  examined  for  or  against 
his  wife,  without  her  consent,  nor  a  wife  for 
or  against  her  husband,  without  his  consent; 
nor  can  either,  during  the  marriage  or  after- 
wards, be,  without  the  consent  of  the  other, 
examined  as  to  any  communication  made  by 
one  to  the  other  during  the  marriage;  but 
this  exception  does  not  apply  to  a  civil  actioa 
or  a  proceeding  by  one  against  the  other; 
nor  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other. "  • 
This  statute  is  given  for  the  reason  that  it 
has  been  substantially  adopted  by  a  group  of 
states;  and  it  well  illustrates  the  tendency  of 
modern  legislation  on  the  subject.^ 

1,  Roland  v.  State,  9  Tex.  App.  277;  35  Am.  Rep.  743; 
State  V.  Bennett,  31  Iowa  25;  Stale  v.  Sloan,  55  Iowa  217. 

2,  Iowa,  Code  sees.  3641,  3642;  Parcell  v.  McReynolds, 
71  Iowa  623;  Texas,  Crim.  Code  art.  735  sec  2442. 

3,  People  V.  Hovey,  92  N.  Y.  554. 

4,  Maine,  Rev.  Stat.  1883  sec.  93  p.  707;  Michigan,  Compu 
L.  sec.  4340;  Minnesota,  Gen.  Stat.  1878  ch.  73  sec  10; 
Wolford  V.  Famham,  44  Minn.  159;  Fitzgerald  v.  Mcvcr, 
37  Neb.  50;  California,  Rev.  Stat,  sec  1881;  Blanchara  ▼. 
Moors,  85  Mich.  380;  Oregon,  Stat.  1887  sec.  1366.  In 
some  states  such  consent  only  relates  to  confidential  com- 
munications, Wisconsin,  Rev.  Stat  sec  4072;  New  York, 
Code  sec  831. 
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5,  Wolford  V.  Farnham,  44  Mine.  159. 

6,  California,  Code  Civ.  Proc.  sec.  1 881. 

7,  Compare  the  statutes  of  Dakota,  Oregon,  Idaho,  Ari- 
zona, Nevada,  Montana,  Washington,  Colorado  and  Minne- 
sota. 

3  766.  Oeneral  tendency  of  the  stat- 
utes.—  From  the  wide  diversity  of  statutes 
in  the  different  jurisdictions,  it  sufficiently  ap- 
pears that  the  practitioner  must  become  fa- 
miliar with  the  statute  of  the  forum,  and  ob- 
serve the  changes  which  have  been  made  from 
the  common  law  rule.  It  may  be  added  thai 
the  tendency  of  legislation  is  undoubtedly 
toward  the  removal  of  the  common  law  dis- 
abilities. Modern  legislation  has  greatly  en- 
larged the  powers  of  married  women  in  re- 
spect to  making  contracts,  the  bringing  of  ac- 
tions and  in  the  control  of  their  property  and 
person.  The  right  to  make  contracts,  and  to 
bring  actions  is,  in  some  cases,  a  barren  one, 
unless  accompanied  by  the  right  to  give  testi- 
mony in  its  support;  and  it  has  been  gen- 
erally found  necessary  that  those  who  are 
parties  should  be  competent  witnesses."  The 
fact  that  married  women  are  far  less  depend- 
ent, than  formerly,  upon  the  caprice  of  their 
husbands,  in  respect  to  their  control  of  per- 
son, property  and  children,  may,  at  least  to 
some  extent,  remove  the  objection  to  the  dis- 
closure even  of  communications  made  during 
marriage.  It  may  be  conceded  that  there  are 
objections  to  any   policy   which  may   compel 


8766  COMPETENCY  OF   WITNESSES.  1648 

husband  and  wife  to  appear  in  cout*t  in  an  at- 
titude of  hostility  to  each  other.  On  the 
other  hand,  there  are  objections  to  arbitrary 
rules  of  evidence  which  suppress  the  truth  in 
the  administration  of  justice.  In  very  many 
branches  of  the  law  of  evidence,  ancient  rules 
excluding  certain  classes  of  testimony  have 
been  compelled  to  yield;  and  it  would  be  by 
no  means  surprising,  if,  in  the  near  future, 
the  competency  of  husband  and  wife  as  wit- 
nesses would  cease  to  be  questioned,  except  as 
to  those  confidential  communications  with  each 
other  which  are  induced  by  the  marital  relation. 
Indeed,  in  England  and  in  a  few  states,  the 
rule  has  already  been  adopted  that  husband 
and  wife  are  competent  to  testify  for  or  against 
each  other  in  civil  actions  as  to  all  facts  ex- 
cept confidential  communications. 

I,  Kingsbury  v.  Buckner,  134  V.  S.  650. 

i  766.    Attorneys  not  allowed  to  dio 
close  confidential  communications. —  It 

is  a  familiar  and  long  established  rule  of  the 
common  law  that  an  attorney  or  counselor 
cannot  disclose  communications  made  by  his 
client  to  him  or  the  advice  given  by  him  in 
the  course  of  his  professional  employment, 
without  the  consent  of  the  client.'  Mr. 
Stephen  illustrates  the  scope  of  the  rule  in  a 
striking  manner,  and  yet  without  the  slightest 
exaggeration,  when  he  says:  "A  man  may, 
with  perfect  safety,  tell  a  barrister  or  attor- 
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ney  In  his  professional  capacity  that  he  has 
committed  murder  or  treason. "  ^  It  is  natural 
enough  that  such  a  rule  should  have  received 
severe  criticism;  and  it  is  one  of  those  rules 
of  the  common  law  which  Mr.  Bentham  vig- 
orously assailed.'  But  communications  of 
this  character  are  still  held  privileged  both 
in  the  courts  of  England  and  of  America. 
The  rule  is  not  based  upon  any  disposition  to 
favor  or  confer  privileges  upon  attorneys, 
but  "  it  is  out  of  regard  to  the  interests  of 
justice  which  cannot  be  upholden,  and  to  the 
administration  of  justice  which  cannot  go  on, 
without  the  aid  of  men  skilled  in  jurispru- 
dence, in  the  practice  of  the  courts  and  in 
those  matters  affecting  rights  and  obligations 
which  form  the  subject  of  all  judicial  pro- 
ceeding. ^'  *  It  is  deemed  less  dangerous  that 
there  should  be  an  occasional  failure  of  justice 
than  that  no  person  should  feel  at  liberty  to 
state  to  his  lawyer,  without  concealment  or 
reservation,  the  facts  constituting  his  cause  of 
action  or  defense.  "  Truth,  like  all  other  good 
things,  may  be  loved  unwisely,  may  be  pur- 
sued too  keenly,  may  cost  too  much;  and 
Burely  the  meanness  and  the  mischief  of  pry- 
ing into  a  man's  confidential  consultations 
with  his  legal  adviser,  the  general  evil  of  in- 
fusing reserve  and  dissimulation,  uneasiness, 
suspicion  and  fear  into  those  communications 
which  must  take  place,  and  which,  unless  in 
ft   condition    of  perfect  security,    must  take 
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place  uselessly  or  worse,  are  too  great  a  price 
to  pay  for  truth  itself. "  * 

1,  Chirac  v,  Reinicker,  ii  Wheat.  280;  Brayier  v.  For- 
tune, 10  Ala.  516;  iitephens  v.  Mattox,  37  Ga.  289;  Die- 
trich V.  Mitchell,  43  111.  40;  92  Am.  Dec.  99;  Bowers  v. 
Briggs,  20  Ind.  139;  Crisler  v.  Garland,  19  Miss.  136; 
Gray  v.  Fox,  43  Mo.  570;  97  Am,  Dec.  416;  Stuyvesant 
V.  Peckhara,  3  Edw.  Ch.  (N,  Y.)  579;  Bank  of  Utica  v. 
Mersereau,  3  Barb.  Ch.  (N.  Y.)  528;  49  Am.  Dec.  189; 
Miller  v.  Weeks,  22  Pa.  St.  89;  Dowell  v.  Dowell,  3  Head 
(Tenn.)  502;  Bacon  v.  Frisbie,  80  N.  Y.  394;  36  Am.  Rep. 
627;  Sieph.  Ev.  art.  115;  I  WTiart.  Ev.  sec.  576;  i  Phill.  Ev. 
(3rd  ed.)  162.  For  an  extended  review  ol  the  early  Eng- 
lish cases,  see  Whiting  v.  Barney,  30  N.  Y.  330.  See  note, 
36  Am.  Rep.  631. 

2,  General  View  of  the  Criminal  Law  by  J.  F.  Stephen  293. 

3,  Be  nth  am  Rationale  of  Judicial  Evidence. 

4,  Greenough  v.  Gaskell,  I  Mylne  &  K.  103. 

5,  Poarse  v.  Pearse,  i  De  Gex  &  S.  28;  Bolton  v.  Corp,  of 
Liverpool,  i  Mylne  &  K.  94;  Connecticut  Mut.  Ins.  Co.  v. 
Schaefer,  94  U.  S.  457;  Whiting  v.  Barney,  30  N,  Y.  341. 


767.  Same — The  privilege  that  ol 
the  client  —  Not  confined  to  cases  pend- 
ing.—  Since  the  privilege  rests  on  grounds 
of  public  policy,  and  is  indispensable  to  the 
administration  of  justice,  the  right  is  not  that 
of  the  attorney,  but  that  of  the  client.  Hence, 
the  rule  remains  the  same,  although  the 
attorney  is  willing  to  disclose  the  facts;  he 
cannot  be  allowed  to  make  such  disclosure, 
except  by  the  consent  of  his  client,*  Nor 
does  the  trial  judge  necessarily  wait  for  the 
question  to  be  raised  by  counsel  or  client, 
but   may    enforce   the    privilege  of  his  own 
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motion.^  The  privilege  is  not  confined  to 
communications  given  in  respect  to  cases 
actually  pending.  The  litigation  may  be 
only  anticipated,  or  it  may  have  terminated ; 
it  is  sufficient  that  the  communication  has 
been  made. by  the  client  to  his  legal  adviser 
for  the  purpose  of  professional  aid  in  respect 
to  matters  in  which  such  aid  may  properly 
be  given,  and  in  respect  to  which  litiga- 
tion may  possibly  arise.*  This  rule  has  been 
held  to  apply  to  statements  made  by  the 
client  to  his  attorney  while  drawing  a  deed,* 
or  the  assignment  of  a  mortgage,*  or  a 
warrant  of  attorney,®  or  an  affidavit.^  Many 
other  instances  might  be  cited  illustrating 
the  well  settled  rule  that  the  communications 
are  not  confined  to  those  made  to  counsel  and 
attorneys  in  relation  to  the  prosecution  or 
defense  of  suits  at  law,  although  many  of  the 
earlier  cases  made  such  a  restriction.*  The 
client  may  claim  the  benefit  of  the  rule, 
althoiigh  no  fee  has  been  paid,  or  although 
there  has  been  no  formal  retainer.'  The  privi- 
lege has  been  recognized,  even  in  cases  where 
the  attorney  did  not  consider  that  he  was 
acting  as  counsel,  when  the  circumstances 
were  such  as  to  show  that  the  relation  of  attor- 
ney and  client  actually  existed.  "Communica- 
tions made  to  an  attorney  in  the  course  of 
any  personal  employment,  relating  to  the 
subject  thereof,  and  which  may  be  supposed 
to  be  drawn  out  in  consequence  of  the  rela- 


{767  COMPETENCY   OF  WITNESSES.  1652 

tion  in  which  the  parties  stand  to  each  other 
are  under  the  seal  of  confidence,  and  entitled 
to  protection  as  privileged  communications. "  ^^ 
Although  the  burden  of  showing  that  the 
communication  is  privileged  rests  on  the  one 
asserting  the  facts,"  whenever  the  communi- 
cation relates  to  a  matter  so  connected  with 
the  employment  as  attorney  as  to  ali"oi;»d  a 
presumption  that  it  was  drawn  out  by  the 
relation  of  attorney  and  client,  it  is  privi- 
leged from  disclosure."  The  privilege  exists, 
although  there  is  no  injunction  of  secrecy;  " 
and  communications  made  to  the  district  at- 
torney or  other  public  prosecutor  are  governed 
by  the  same  rule,  as,  if  there  is  any  differ- 
ence, the  confidence  reposed  in  the  attorney 
is,  in  such  cases,  even  more  sacred  than  that 
reposed  in  others." 

i,Greenough  v.  Gaskell,  I  Mylne  &  K.  loi;  Chirac  v. 
Reinicker,  ii  Wheat.  2gy,  Jenkinson  v.  State,  5  Blackf. 
(Ind.)  465;  Foster  v.  Hall,  12  Pick.  89;  22  Am.  Dec.  400; 
Tays  V.  Carr,  37  Kan.  141;  Swain  v.  Humphreys,  42  111. 
App.  370;  Bull  N.  P.  284. 

2,  People  V.  Atchison,  40  Cal.  284. 

3,  Walsingham  v.  Goodriohe,  3  Hare.  124;  Desboroneh  v. 
Rawlins,  3  Mylne  &  C.  515;  Greenough  v.  C^askell,  I  Mylne 
&  K.  98;  Bacon  v.  Frisbie,  80  N.  Y.  394;  22  Am.  Dec,  400; 
Wetherbee  v.  Ezekiel,  25  Vt.  47;  Parkhurst  v.  McGraw,  24 
Miss.  134;  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  (N.  Y.) 
528;  49  Am.  Dec.  189;  Aiken  v.  Kilburn,  27  Me  252; 
Johnson  v.  Sullivan,  23  Mo.  474;  Parker  v.  Oirter,  4  Munf. 
(Va.)  273;  6  Am.  Dec.  513;  Beltzhoover  v.  Blades tock,  3 
Watts  (Pa.)  20;  27  Am.  Dec.  330;  Foster  v.  Hall,  12  Pick.  89; 
22  Am.  Dec.  400;  Dudley  v.  Beck,  3  Wis.  274;  State  ▼. 
James,.  34  S.  C.  49;  McLellan  v.  Longfellow,  32  Me.  496;  54 
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Am.  Dec.  599;  Peek  v.  Boone,  90  Ga.  767;  Denver  Tram 
Co.  V.  Owens,  20  Col.  107;  Carter  v.  West,  93  Ky.  2II« 

4,  Parker  v.  Carter,  4  Munf.  (Va.)  273;  6  Am.  Dec  513; 
Barry  v.  Cor i lie,  7  N.  Y.  S.  36,  where  it  was  held  that  the 
attoriiey  may  state  the  fact  that  he  drew  such  deed. 

5,  Moore  v.  Bray,  10  Pa.  St.  519. 

6,  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  (N.  Y.)  595; 
49  Am.  Dec.  189. 

7,  Williams  v.  Fitch,  18  N.  Y.  546;  Hernandez  v.  State, 
18  Tex.   App.  134;  51  Am.  Rep.   295. 

8,  Williams  v.  Mudie,  i  Car.  &  P.  158;  Cromack  v. 
Heathcate,  4  Moore  358;  Broad  v.  Pitt,  3  Car.  &  P.  518; 
Whiting  V.  Barney,  30  N.  Y.  330;  86  Am.  Dec  385,  and 
cases  cited. 

9,  March  v.  Ludheim,  3  Sandf.  Ch.  (N.  Y.)  35;  McMan- 
nus  V.  State,  2  Head  (Tenn.)  213;  Sargent  v.  Hampden,  38 
Me.  581;  Hunter  V.  Vam  Bomhorst,  i  Md.  504;  Foster  v. 
Hall,  12  Pick.  89;  22  Am.  Dec.  400;  Earle  v.  Grant,  46  Vt. 
113;  Croos  V.  Riggins,  50  Mo.  335;  Bacon  ▼.  Frisbie,  80 
N.  Y.  394;  36  Am.  Rep.  627,  cases  cited  and  note;  Denver 
Tram  Co.  v.  Owens,  20  Col.  107. 

10,  Bacon  v.  Frisbie,  80  N.  Y.  394;  36  Am.  Rep.  627; 
Geizlaff  V.  Seliger,  43  Wis.  297;  MoweU  v.  Van  Buren,  77 
Hun  (N.  Y.)  569. 

11,  Earle  v.  Grant,  46  Vt.  113;  Sharon  v.  Sharon,  79  Cal. 
633;  Mowell  V.  Van  Buren,  77  Hun  (N.  Y.)  569. 

12,  Turguand  v.  Knight,  2  M.  &  W.  98;  Bacon  v.  Fns* 
bie,  80  N.  Y.  394;  36  Am.  Rep.  627. 

13,  McLellan  v.  Longfellow,  32  Me.  494;  54  Am.  Dec 
599;  Wheeler  v.  Hill,  10  Me.  329. 

14,  Vogelv.  Gruaz,  iioU.  S.  311;  Oliver  v.  Pate,  43  Ind. 
132;  Marks  v.  Beyfus,  25  Q.  B.  Div.  494;  State  v.  House- 
worth,  (Iowa)  60  N.  W.  Rep.  221. 

i  768.  Same  — Duration — Client  may 
claim  the  privilege  —  Extends  to 
writings. —  Matters   thus  disclosed   in  pro- 
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fossional  confidence  cannot  be  revealed  by 
the  attorney,  although  the  litigation  has 
ceased  or  the  relation  of  attorney  and  client 
has  been  terminated  by  death  or  otherwise, 
or  although  the  testimony  is  offered  in  an 
action  between  other  parties.'  The  client,  as 
well  as  the  attorney,  may  refuse  to  testify  to 
communications  of  the  character  under  dis- 
cussion, as  the  rule  would  be  of  no  value,  if 
it  might  be  evaded  by  compelling  the  client 
to  disclose  that  which  the  attorney  is  bound 
to  withhold.'^  This  privilege  extends  even  to 
those  cases  where  the  client  offers  himself  as 
a  witness  in  his  own  behalf.''  The  rule  is 
not  limited  in  its  application  to  advice  given 
or  opinions  stated,  but  extends  to  all  com- 
murications  by  either  party,  whether  oral  or 
written,  properly  relating  to  the  business  in 
hand,  and  to  all  documents,  books,  papers  or 
instruments  which  may  be  properly  used  by 
the  client  to  convey  professional  information 
to  his  attorney.*  On  the  same  principle, 
the  privilege  extends  to  a  statement  of  facts 
or  a  case  prepared  for  the  purpose  of  obtain- 
ing the  advice  of  counsel,  ^  and  to  the  opin- 
ion  of  counsel  based  upon  such  statement.* 
So  wherever  the  client  would  be  exempted 
from  producing  title  deeds  or  documents  of 
any  kind,  the  attorney  will  not  be  compelled 
to  produce  such  documents,  if  they  haye  been 
intrusted  to  his  care  by  reason  of  the  relation 
of  attorney   and  client,    nor  will  he  be  re-. 
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quired  to  testify  as  to  their  contents,'  or  to 
disclose^any  information  obtained  from  books 
or  papers  shown  to  him  by  the  client,  or 
placed  in  his  hands  in  his  character  as  coun. 
sel.^  But  the  attorney  may  be  called  as  a 
witness  to  prove  the  existence  of  such  a  docu- 
ment^ and  that  it  is  in  his  possession,  so  as 
to  entitle  the  opposite  party,  after  due  no- 
tice to  produce  and  a  refusal,  to  give  parol 
evidence  of  the  contents.'  On  the  principles 
which  have  been  stated  respecting  oral  com- 
munications between  attorney  and  client,  the 
protection  does  not  include  written  communi- 
cations to  a  solicitor  or  attorney,  unless  re- 
ceived in  that  capacity.^®  Nor  does  it  apply 
to  written  statements  made  by  third  persons, 
although  they  are  confidential. "  The  question 
of  privilege  is  always  to  be  determined  by  the 
court;  ^^  and,  if  it  is  alleged  that  documents 
are  privileged,  the  court  may  inspect  them 
to  determine  that  question." 

1,  Rex  V.  Withers,  2  Camp.  578;  Foster  v.  Hall,  12  Pick. 
89;  22  Am.  Dec  400;  Whitney  v.  Barney,  38  Barb.  (N.  Y.) 
393.     See  sec  779  infra, 

2,  State  V  White,  19  Kan.  445;  27  Am.  Rep.  137;  Bigler 
V.  Reyher,  43  Ind.  112;  Hemenway  v.  Smith,  28  Vl  701. 

3,  Duttenhofer  v.  State,  34  Ohio  St.  91;  32  Am.  Rep. 
362;  Bigler  v.  Reyher,  43  Ind.  112;  Barker  v.  Kuhn,  38 
Iowa  395;  Hemenway  v.  Smith,  28  Vt.  701 ;  State  v.  White, 
19  Kan.  445;  27  Am.  Rep.  137  and  note.  Contra,  Woburn 
V.  Ilenbhaw,  10 1  Mass.  193;  3  Am.  Rep.  333.  A  witness 
may  be  asked  if  he  has  told  his  attorney  certain  facts  that  he 
has  given  in  evidence.  State  v.  Tall,  43  Minn.  273. 

4,  Crosby  v.  Berger,  ii  Paige  (N.  Y.)  377;  42  Am.  Dec 
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117;  Durkee  v.  Leonard,  4  Vt.  612;  Anonymous,  8  Mass. 
370;  Lynde  v.  Judd,^  Day  (Conn.)  499;  Mills  ^.  Oddy,  6 
Car.  &  P.  728;  Lengsneld  ▼.  Richardson,  52  Miss.  443;  Sei- 
den  T.  State,  74  Wis.  271;  17  Am.  St.  Rep.  144;  Nelson  v. 
Becker,  32  Neb.  99;  Mathews  v.  Hoagland,  48  N.   J.   £q. 

455. 

5,  Bolton  V.  Corp.  of  Liverpool,  I  Mylne  &  K.  88;  Bacon 
V.  Frisbie,  80  N.  Y.  394;  36  Am.  Rep.  627  and  note.  But 
the  privilege  does  not  extend  to  fictitious  cases,  Haley  v. 
Bank,  21  Nev.  127. 

6,  Hughes  V.  Biddulph,  4  Russ.  190 ;  Lord  Walsingham 
V.  Goodnche,  3  Hare  122. 

7,  Hibbard  v.  Knight,  2  Exch.  il;  Volant  v.  Soyer,  13 
C.  B.  231;  76  £.  C.  L.  230;  Anonymous,  8  Mass.  370; 
Jackson  v.  Burtis,  14  Johns.  391;  Lynde  ▼.  Jndd,  3  Day. 
(Conn.)  499;  Durkee  v.  Leland,  4  Vt.  612;  Wilson  v. 
Troup,  7  Johns.  Ch.  (N.  Y.)  25,  letters;  Stokoe  v.  St.  Paul 
&  C.  Ry.  Co.,  40  Minn.  545;  Selden  v.  State,  74  Wis.  271; 
17  Am.  St.  Rep.  144. 

8,  Crosby  v.  Berger,  1 1  Paige  (N.  Y.)  377;  42  Am.  Dec. 
117;  Dover  v.  Hawell,  58  Ga.  572;  Arbuckle  v.  Templeton. 
65  Vt.  205.     Many  of  the  cases  hold  that  documents  are  not 

Erivileged,  if  they  come  into  the  possession  of  a  third  party 
y  any  means,  even  if  they  are  stolen,  Lloyd  v.  Mostyn,  10 
M.  &  W.  481.  But  see,  Ligett  v.  Gleen,  51  Fed.  Rep.  381, 
which  holds  some  unequivocal  act  on  the  part  of  the  client 
necessary  to  remove  the  privileged  character  of  the  document. 

q,  Jackson  v.  M'Vey,  18  Johns.  330;  Brandt  v.  Klein,  17 
Johns.  335.  In  such  cases,  the  proper  practice  is  to  give 
notice  to  produce,  McPherson  v.  Rathbone,  7  Wend.  218; 
Stokoe  V.  St.  Paul  &  C.  Ry.  Co.,  40  Minn.  545.' 

10,  Thomas  v.  Rawlmgs,  27  Beav.  140. 

1 1,  Hopkinson  v.  Lord  Burghly,  2  L.  R.  (Ch.)  447;  Bust- 
ros  V.  White,  i  Q.  B.  Div.  423;  Anderson  v.  Bank,  2  Ch. 
Div.  644. 

12,  Childs  v.  Merrill,  66  Vt.  302. 

13,  Hughes  V.  Boone,  102  N.  C.  137;  Harris  ▼.  Dougherty, 
74  Tex.  I.  Contra,  Volant  v.  Soyer,  13  C.  B.  231;  76  E.  C. 
L.  23a 
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2769.  Communications  must  be  in  the 
nature  of  professional  intercourse. —  It 

is  clearly  implied,  from  what  has  already  been 
stated,  that  the  communication  is  not  privi- 
leged, unless  made  in  the  relation  of  profes- 
sional intercourse.^  Thus,  the  privilege  does 
not  extend  to  information  received  by  one  in 
the  character  of  a  friend  and  not  as  counsel;  ^ 
nor  to  a  simple  inquiry  made  of  an  attorney 
as  to  the  existence  of  a  matter  of  fact ; '  nor 
to  communications  which  do  not  relate  to  the 
subject  matter  of  the  consultation;*  nor  to 
communications  made  to  one  erroneously  sup- 
posed to  be  an  attorney;^  nor  to  communica 
tions  made  to  a  solicitor  of  patents;®  nor  to 
communications  made  to  an  abstracter  of 
titles  who  does  not  give  professional  advice, 
even  though  he  be  an  attorney;^  nor  to  in- 
formation gained  by  the  attorney  from  other 
sources  than  from  his  client;*  nor  to  state- 
ments made  by  a  party  to  one  who  assists 
him  in  justice  court,  but  who  is  not  an  at- 
torney;* nor  to  statements  made  to  one  who 
has  been  formerly  his  attorney,  but  is  not 
such  attorney  at  the  time,"  nor  to  a  commu- 
nication made  to  an  attorney,  after  he  has  re- 
fused to  take  the  case  of  the  party  making 
it."  On  the  same  principle,-  it  is  held  that, 
where  an  attorney  is  employed  to  draw  a  deed 
or  other  conveyance,  but  is  in  no  way  con- 
sttlt^d'as  to  the  legal  effect  of  the  instrument, 
he  is  not  prevented  by  the  rule  under  discus- 
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sion  from  disclosing  the  statements  made  to 
him  by  the  grantor.  >^  Since  interprOergy 
agmUSy  clerks  and  ctssiMarU  aUomeys  mnst  be 
sometimes  employed  as  a  means  of  commimi* 
cation  between  attorney  and  client,  the  privi- 
lege extends  to  such  statements  as  are  made 
to  them  in  the  regular  course  of  their  employ- 
ment as  such."  But  it  is  held  that  statements 
made  to  a  student  in  a  lawyer's  office,  who  is 
not  acting  as  an  agent  or  clerk,  are  not  privi- 
leged.** Nor  does  the  privilege  extend  to 
third  persons^  present  at  a  conference  between 
attorney  and  client.^  The  same  principle 
which  protects  the  communication  between 
attorney  and  client  from  disclosure  would 
seem  to  call  for  the  extension  of  the  privilege 
to  c&mntunications  between  tke  party  and  his 
attorney  and  their  toitnesset  made  during  nee- 
essary  prepwrations  for  trial.  Several  elemen- 
tary writers  have  given  their  approval  to  such 
an  extension  of  the  privilege,  but  it  has  little 
support  in  the  adjudicated  cases. ^ 

1,  Sharon  v.  Sharon,  79  Col.  633.  /»  r/ Turner's  Estate, 
167  Pa.  St.  609.     See  also  the  cases  belovr  cit<ed. 

2,  Coon  V.  Swan,  30  Vt,  6;  Goltra  v.  Woloott,  14  111.  89; 
liofTman  v.  Smith,  I  Caines  (N.  Y.)  157;  Lloyd  v.  Davis»  a 
lud.  App.  170. 

3,  Piano  Manfg.  Co.  ▼.  Ff»«Hey»  68  Wis.  577;  Allen  y. 
Harrison,  30  Vt.  219. 

4,  State  V.  Mewherter,  46  Iowa  88, 

5«  Sample  v.  Frost,  10  Iowa  266;  Bameaw  Harzis^  7  Cwlu 

576;  54  Am.  Dec.  734. 

6,  Brungger  v.  Smith,  49  Fed.  Rep.  124. 
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7»  Stalling  ▼.  HtUlnrn,  79  Tec.  421. 

8,  Marsh  t.  Keith,  i  Drew.  &  S.  342;  Mackenzie  t.  Yeo, 
2  Curt.  (U.  S.)  866;  Greenongh  v.  GaskeU,  i  Mylne&  K. 
104;  Crosby  v.  Berger,  1 1  Paige  (N.  Y.)  377;  42  Am.  Dec. 
117;  Chiliicothe  Ry.  Co.  v.  Jameson,  48  lU.  281. 

9,  Brayton  v.  Chase,  3  Wis.  456.  But  it  was  held  other- 
wise where  the  person  had  been  regularly  employed  in 
justice  court  for  many  years,  Benedict  v.  State,  44  Ohio  Si. 
679. 

10,  Carroll  v.  SpragUe,  59  Cal.  655. 

11,  Hieisen  v.  Dayton,  82  Iowa  74;  Piano  Manfg.  Co.  v. 
Frawley,  68  Wis.  577;  Galtra  v.  Wolcott,  14  IlL  89;  Tucker 
V.  Finch,  66  Wis.  17. 

12,  Hatton  ▼.  Robinson,  14  Pick.  416;  25  Am.  Dec  415; 
DcWolf  V.  Strader,  26  111.  225;  79  Am.  Dec.  371;  Borum  v. 
Fouts,  15  Ind.  50;  Mutual  Life  Ins.  Ca  t.  Carey,  54  Hun 
(N.  Y.)  493;  Caldwell  v.  Davis,  10  Col.  481;  Todd  v.  Mun- 
son,  53  Conn.  579,  Machette  y.  Wauless,  2  Col.  169;  O'Neil 
V.  Murry,  6  Dak.  107;  Hebbard  v.  Haughian,  70  N.  Y.  61; 
Aultman  Ca  v.  Doggs»  50  Ma  App.  280.  For  a  collection 
of  cases,  see  Hageman  I^iv.  Com.  ch.  V. 

13,  Foster  v.  Hall,  12  Pick.  89;  22  Am.  Dec.  400,  citing 
£uglish  cases;  Landsberger  ▼.  Gorham,  5  Cal.  450;  Taylor 
V.  Korster,  2  Car.  &  P.  195;  Foote  v.  Hayne,  I  Car.  &  P. 
545;  Jackson  v.  French,  3  Wend.  337;  20  Am.  Dec.  699; 
Brand  v.  Brand,  39  How.  Pr.  (N.  Y.)  193;  Parker  v.  Ou- 
ter, 4  Munf.  (Va.)  273;  6  Am.  Dec.  513;  Andrews  v.  Solo- 
mon, i  Peters  C  C.  356;  Sibley  v.  Waffle,  16  N.  Y.  180. 

14,  Barnes  v.  Harris.  7  Cush.  576;  54  Am.  Dec  734; 
Hoknes  v.  Kimball,  22  Vt.  555. 

I5»  Walker  v.  State,  19  Tex.  App.  176;  Goddard  v.  Gard- 
ner, 28  Conn.  172;  Hoy  v.  Morris,  13  Gray  (Mass.)  519;  74 
Am.  Dec  6jo;  Jackson  v.  French,  3  Wend.  (N.  Y.)  337;  20 
Am.  Dec  699;  Cotton  v.  State,  87  Ala.  75;  Springer  v. 
Byzam,  137  Ind.  15;  Tyler  v.  Hall,  106  Mo.  313;  People  v. 
Buchanan,  145  N.  Y.  i;  Perry  v.  State,  (Idaho)  38  Pac 
Rep.  655. 

16,  Wfaart  Ev.  sec  594;  Hare  Disc.  (?.ndcd.)  151 ;  Hage- 
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man  Priv.  Com.  sec.  32.  The  conlrary  view  seems  to  be 
taken  in  Whitehead  v.  Gumey,  i  Younge  541;  Butros  v. 
White,  I  Q.  B.  Div.  423;  Anderson  v.  Bank,  2  Ch.  Diy.  658; 
Martin  v.  Bulchard,  36  L.  T.  732. 

2  770.  Same — Privilegre  does  not  ex- 
tend to  information  gained  in  a  casual 

manner. — The  rule  does  not  extend  to  those 
facts  of  which  the  attorney  or  solicitor  gains 
knowledge  in  some  casual  manner  in  the  course 
of  his  employment,  and  which  are  not  com- 
municated to  him  by  the  client.*  Thus,  the 
attorney  may  be  required  to  testify  as  to 
what  has  occurred  in  open  court,'  or  to  prove 
the  handwriting  of  his  client.'  Said  Lord 
Mansfield:  "  I  have  known  an  attorney  obliged 
to  prove  his  client's  having  sworn  to  and  signed 
the  answer  upon  which  he  was  indicted  for 
perjury."  So  the  lawyer  may  testify  as  to 
his  client's  state  of  mind,  as  that  he  was  too 
imbecile  at  a  given  time  to  make  communi- 
cations respecting  a  will,*  or  to  the  fact  of 
his  employment  as  attorney,*  or  the  fact  of 
the  writing  of  a  note  by  him.  in  the  presence 
of  his  client  or  to  the  payment  of  money,'  or 
that  he  is  in  possession  of  money  or  property 
belonging  to  the  client,^  or  the  name  of  the 
person  by  whom  he  was  retained,  but  not  the 
objects  or  details  of  such  retainer,*  or  that,  in 
a  former  suit,  a  client  called  himself  by  a 
certain  name,*, and  as  to  the  amount  of  his 
fees,  if  relevant.**^  He  may  state  his  own  con^ 
versatious  with  the  adverse   party^"  or  con- 
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versations  with  the  client  which  he  intended 
should  be  communicated  to  others,"  or  those 
as  to  documents  which  the  client  ordered 
him  to  give  to  another  party,"  or  conversa- 
tions between  the  plaintiff  and  defendant  in 
his  presence.  ^^  In  such  cases,  it  can  hardly 
be  claimed  that  the  communications  are  made 
confidentially  or  that  either  expects  his  state- 
ments to  be  concealed  from  the  other.  And 
on  the  same  principle,  when  the  attorney  as- 
sumes the  character  of  a  subscribing  witness 
to  a  deed  or  other  instrument,  he  may  be 
compelled  to  testify,  not  only  as  to  its  exe- 
cution, but  as  to  other  facts,  for  example,  as 
to  alterations,  as  to  time  of  delivery,  or  whether 
it  was  antedated.  ^^ 

1,  Aultman  Co.  v.  Ritter,  8 1  Wis.  395. 

2,  Levers  v.  Van  Buskirk,  4  Pa.  St.  309. 

3,  Brown  v.  Jewett,  120  Mass..  215;  Johnson  v.  Dayeme, 
19  John.  134;  iO  Am.  Dec.  198. 

4,  Daniel  v.  Daniel,  39  Pa.  St.  191.     See  sec  474  infra. 

5,  White  V.  State,  86  Ala.  69;  Brigham  y.  McDowell,  19 
Neb.  407. 

6,  Chapman  y.  Peebles,  84  Ala.  283;  Rahm  ▼.  State,  30 
Tex.  App.  310. 

7,  Williams  y.  Yonng,  46  Iowa  140;  State  ▼.  Gleason,  19 
Ore.  159. 

8,  Levy  y.  Pope,  Moody  &  M.  410);  Gower  v.  Emeiy,  18 
Me.  79;  Brown  y.  Payson,  6  N.  H.  443;  Chirac  y.  Reinicker, 
II  Wheat  280. 

9,  Com.  y;  Bacon^  135  Mass,  521. 

10^  Smithwicky.  Evans,  24  Ga.  461;  Shaughnessy  y.  Fog, 
.15  Iju  An.  330.    But  on  a  charge  of  stealing  silyer  coins,  it 
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was  held  that  the  attorney  could  not  be  asked  in  what 
money  he  had  been  paid.  State  v.  Dawson,  90  Mo.  149. 

11,  Spencely  v.  Schulenburgh,  7  East  357;.  Ford  v. 
Tennant,  32  L.  J.  (Ch.)  465;  Gore  v.  Harris,  21  L.  J.  (Ch.) 
10;  Paddon  v.  Winch,  39  L.  J.  (Ch.)  627;  Ney  v.  City  of 
Troy,  3  N.  Y.  S.  679;  McLean  v.  Clark,  47  Ga.  24. 

12,  Bruce  v.  Osgood,  113  Ind.  360;  Henderson  v.  Terry, 
Tex.  281;  Ferguson  v.  McBean,  91  CaL  63. 

13,  Rousseau  v.  Bleau,  13  i  N.  Y.  177. 

14,  Cady  V.  Walker,  62  Mich.  157;  Parish  v.  Gates,  29 
Ala.  254;  Hou>e  v.  House,  61  Mich.  69;  i  Am.  St.  Rep. 
570  and  note;  Whiting  v.  Barney,  30  N.  Y.  330;  86  Am.  Dec 
385;  Dunn  V.  Amos,  14  Wis,  106;  Bauer  v.  Gazetie,  79  CaL 
304;  Tyler  v.  Tyler,  126  111.  525;  Colt  v.  McConnell,  116 
Ind.  249;  Appeal  of  Goodwin  Co.,  117  Pa.  St.  514;  2  Am. 
St.  Rep.  690;  Hurlburt  v.  Hurlburt,  128  N.  Y.  420;  Carey 
V.  Carey,  108  N.  C.  267;  Denser  v.  Walkup,  43  Mo.  Appt 
625;  Sparks  v.  Sparks,  51  Kan.  195;  Hanson  v.  Bean,  51 
Minn.  546.  So  the  attorney  may  be  compelled  to  produce 
correspondence  between  the  parties,  if  in  his  possession, 
Harrisburgh  Car  Manfg.  Co.  v.  Sloan,  120  Ind.  156.  But 
the  fact  that  the  privileged  communications  are  made  in  the 
presence  of  a  third  person,,  a  stranger  to  the  suit,  does  not 
make  the  attorney  a  competent  witness  as  to  such  communi- 
cations, Blount  V.  Kimpton,  155  Mass.  378;  Tyler  v.  Hall, 
106  Mo.  313.  But  in  controversies  with  third  per5K)ns,  the 
rule  is  different,  Gruber  v.  Barker,  2o  Ner.  453;  Mclntyre 
V.  Costello,  6  N.  Y.  S.  397;  Root  v.  Wright,  &4  N.  Y.  72; 
38  Am.  Rep.  495. 

15,  Bank  of  Ulica  v.  Mersereau,  3  Barb.  Ch.  (N.  Y.)  528; 
49  Am.  Dec.  189;  Carhon  v.  Coombesw  ^  L,  }.  (CK)  284; 
Kelly  V.  Jackson,  13  Ir.  £q.  R.  129;  Patten  v.  Moor,  29 
N.  H.  i^;  Coveney  v.  TannahiH,  I  Hill  55;  SJ  Am.  Dec. 
287.     See  sec.  774  m/ra. 

i  771.  PrivUege  not  aUowed  in  fniv 
therance  of  crime* — It  is  no  part  of  the 
lawjer'a  duty  to  adirise  his  clieats  la  what 
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manner  they  may  commit  crime  or  fraud  with 
impunity ;  hence,  the  privilege  does  not  extend 
to  communications  made  in  furtherance  of 
prospective  criminal  acts.  "If  the  witness  is 
employed  as  an  attorney  in  any  unlawful  or 
wicked  act,  his  duty  to  the  public  Obliges 
him  to  disclose  it.  No  private  obligations 
can  dispense  with  that  universal  one  which 
lies  on  every  member  of  society  to  disclose 
every  design  which  may  be  formed  contrary 
to  the  laws  of  society  to  destroy  the  public 
welfare."*  On  this  principle,  it  has  been 
held  that  communications  in  aid  of  a  contem- 
plated forgery,^  or  in  furtherance  of  a  plan 
to  obtain  usurious  interest'  or  relating  to 
the  penalty  for  a  conteipplated  murder*  are 
not  privileged.  It  was  held  in  New  York 
that  the  communications  which  an  attorney, 
from  the  circumstances,  must  have  known  to 
relate  to  an  intended  fraud  upon-  creditors, 
were  privileged.  Chancellor  Walworth  in  the 
opinion  of  the  court  conceded  that  the  privi- 
leged relation  between  attorney  and  client 
ou^kt  to  be  permitted  to  exist  only  for  honest 
purposes,  and  not  for  the  perpetration  of 
fraud  or  violation  of  law,  but  held  reluctantly 
that,  under  the  authorities^  the  statements 
in  question  were  privileged.*  It  would  seem, 
however,  that  the  prineiple  is  the  sam^  whether 
the  communications  relate  to  the  commission 
of  otfensea  generally  punishable  by  the  crimi- 
nal law  or  to  frauds  upon  creditors.     If^  in 
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either  case,  attorney  and  client  enter  into  a 
conspiracy  to  violate  the  law,  neither  should 
be  allowed  to  conceal  the  unlawful  purpose 
under  the  cloak  of  professional  privilege. 
There  is  no  confidence  as  to  the  disclosure  of 
iniquity.'  There  should  be  some  independent 
proof  of  such  wrongful  purpose ;  and  the  mere 
suggestion  of  fraud  does  not  afford  sufficient 
ground  for  setting  aside  the  general  rule.^ 

1,  Armesley  V.  Lord  Anglesea,  17  How.  St.  Tr.  1229, 1240, 
1243;  Gartside  v.  Outram,  26  L.  J.  (Ch.)  113;  Russell  v. 
Jackson,  9  Hare  392;  Coveney  v.  Tannhill,  i  Hill  30;  37 
Am.  Dec  287;  Orman  v.  State,  22  Tex,  App.  604;  58  Am. 
Rep.  662;  People  v.  Van  Alstyne,  57  Mich.  69;  State  v. 
McChesney,  16  Mo.  App.  259;  People  v.  Mahon,  i  Utah 
205;  Bank  v.  Mersereau,  3  Barb.  Ch.  (N.  Y.)6oo;  Mathews 
V.  Hoagiand,  48  N.  J.  Eq.  455.     See  note,  36  Am.  Rep.  631. 

2,  R.  V.  Avery,  8  Car.  &  P.  596;  R.  v.  Farley,  2  Car.  &  K. 
313;  People  V.  Blakely,  4  Park.  Cr.  (N.  Y.)  176. 

3,  Dudley  v.  Beck,  3  Wis.  274;  Woodruff  v.  Hurson,  32 
Barb.  (N.  Y.)  557. 

4,  Orman  v.  Slate,  24  Tex.  App.  604;  58  Am.  Rep.  662; 
Everett  v.  State,  30  Tex.  App.  682. 

5,  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  (N.  Y.)  528; 
49  Am.  Dec.  189  and  cases  there  cited.  The  same  rale  was 
sanctioned  in  Vermont,  Maxham  v.  Place,  46  Vt.  434.  A 
communication,  otherwise  privileged,  should  not  be  received 
where  the  alleged  fraudulent  scheme  is  not  at  all  manifest, 
Alexander  v.  United  States,  138  U.  S.  353. 

6,  Gartside  v.  Outram,  26  L.  J.  (Ch.)  113;  Coveney  v. 
Tannahillj  I  Hill  33;  37  Am.  Dec.  287.  See  full  disoissioii, 
citing  cases,  Mathews  v.  Hoagland,  48  N.  J.  Eq.  455. 

7,  Higbee  v.  Dresser,  103  Mass.  523;  Alexander  v.  United 
States,  138  U.  S.  353. 
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1772.  Attorney  may  be  witness  for 
client— Litigation  between  attorney  and 

client)  etc. —  There  is  nothing  in  the  policy 
of  the  law  which  hinders  the  attorney  of  a 
party,  prosecuting  or  defending  in  a  civil  ac- 
tion, from  testifying  at  the  call  of  his  client. 
In  some  cases,  it  may  be  unseemly,  especially 
if  counsel  is  in  a  position  to  conmient  on  his 
own  testimony;  and   the  practice,  therefore, 
may  very  properly  be  discouraged;  but  there 
are  also  cases  in  which  it  may  be  quite  im- 
portant, if  not  indispensable,  that  the  testi- 
mony  should    be    admitted    to    prevent   an 
injustice  or  to  redress  a  wrong.     The  prac- 
tice   is    too  common    to    even   require    dis- 
cussion or  the  citation   of    authorities.       It 
has  frequently  been  held  that  the  rule  as  to 
privileged  communications  of  attorneys  does 
not  apply,  when  litigation  arises   between  at- 
torney and  client^  and  when  their  communica- 
tions are  relevant  to  the  issue;  *  and,  if  it  is 
claimed  that  the  attorney  has  an  interest  in 
the  pending  litigation,  for  instance,  that  his 
fee  is  contingent  on  the  result,  he  may  be  re- 
quired to  state  such  fact,  and  the  communi- 
cations with  his  client  relating  thereto.'    On 
the  same  principle,  attorneys  have  been  com- 
pelled to  disclose  communications  with  their 
clients,    when  made  parties  in   supplemental 
proceedings;'  and  when  an  attorney,  though 
acting  professionally,  receives,  at  his  client's 
request,   a  deed  of  land  and  conveys  it  to  a 
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third  puHy,  no  consideration  being  pftid,  lie 
may  be  compelled  to  disclose  the  facts. ^ 

f.  Naive  ▼.  Baird,  12  Ind.  31S;  Snow  ▼.  Gould,  73  Me. 
540;  43  Am.  Rep.  604;  Mitchell  v.  Bromberger,  2  Ner.  345. 

2,  Moats  T.  Rymer,  18  W.  Va.  642;  41  Amu  Rcp»  703; 
Eastman  v.  Kelly,  i  N.  Y.  S.  866. 

3,  State  V.  Gleason,  19  Ore.  159. 

4,  Hager  ▼.  Shindler,  29  Cal.  47. 

{  773.  Instractions  for  drawing  wills. 

By  the  weight  ot  authority,  it  is  held  that  the 
reason  of  the  general  rule  does  not  apply  to 
comiDunications  made  to  an  attorney  by  a 
testator  while  giving  instructions  for  draft- 
ing a  will;  that  the  protection  which  the  rule 
gives  is  the  protection  of  the  client,  and  that 
it  cannot  be  said  to  be  for  the  interest  of  the 
testator,  in  a  controversy  between  other 
parties,  to  have  those  declarations  excluded 
which  are  relevant,  and  which  were  necessary 
to  the  proper  execution  of  his  will.*  This  is 
especially  true  when  those  attacking  the  will 
seek  to  take  advantage  of  the  privilege.' 
The  attorney  who  has  drafted  a  will  may 
prove  its  contents,  if  necessary  to  establish 
it  as  a  lost  will.'  But,  under  the  statutes  of 
New  York,  it  has  been  held  that  testamen- 
tary declarations  made  to  &n  attorney,  like 
other  communications,  are  privileged,  and 
that  ihe  executor  or  other  representatifB  of 
the  deceased  cannot  waive  the  privilo^  49r 
remort  the  seai  of  the  statute/    But  tmder 
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such  statuteaf^  tfbert^  tSue  attotivey  Big9*s  tA§ 
will  €68  a  wif7is€8i8y  tMs  is  c(»stmed  a»  am  ex- 
press wsLrer  of  ttie  prlmlcige  by  tlie  t«»tator. 

I,  Russell  V.  Jackson,  9  Hare  3S7;  BTackburn  ▼.  Craw- 
fords,  ^  WaS.  f75;  »f cGarthy'^&  V?UU  55  Hun  (N.  Y.)  7,  «s 
to  tbe  smcy  of  tbe  wstator;:  In  re  Wax'f  Eataite,  100  Cai. 
343;.  Dohevey  v.  O'Callagluui^  \%f  M«s«.  go;  ^iAiiH  SuK«pw 
252$  sHid  Bot«.  See  also»  Jennings  v.  Sturdevant,  140  Ind.  641, 
iSvX  ^ose  commoirications  wnich  are  not  relevant  are  Aot 
prWflei^sd^  Sweet  v.  0»ei»r  lO^'Mo.  u  See  note,  17  L.  S; 
A.  1S& 

^Imn  iMfBdweis  WHl^  4>  Miba.  371.  S«e  alsor  cti^et 
bfit  cited; 

3^  GrateEm  v.  0'FoUott^4  Mo.  3S& 

4^  Lodier  ▼.  W1ie]play».  Bi  i  N.  V^  239V  WeM«m  ¥.  A£twi 
Ins.  Ox,.  99  N.  Y.  56^  52  Am.  Rep.  •>  Renihan  v»  Dennin^ 
10*3  N.  y.  573;  57  Am.  Rep.  77O;  Gnrley  v.  Park,  135  Ind. 
44a 

5>  SitfMmEt  secti0ii» 

i  774«  Waiver  oi  the  privilege>-4PFom 

the  vevjr  statement  1^  the  gemeral  ruW  of  ex- 
cluftion^  it  IS  obvious^  that  the  privilege  iflr>  one 
whijcli  the  client  m&y  waive  by  his  comseiit^ 
aDcH  s»di  waiver  may  be  eftber  express  or  vmh 
pHeeL^  Thiis,  as  we  have  seen ,.  when  the  par- 
ties select  the  same  attontey  eaid  make  their 
connmmiesKtions  m  the  presence  of  each  other, 
each  waives  the  privilege.^  But,  if  the  eom^ 
m\so>f€»ti0ns  are  made  tO'  seversbl  clients  in 
matters  iv  whicb  they  are  all  interested^  the 
attorney  cannot  afterwards  disclose  such 
communications  without  the  consent  of  all.* 
When  statements  are  made  to  his  attorney  by 
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one  who  has  admitted  his  connection  with  a 
crime  and  testified  against  another  as  an  ac- 
complice^ the  privilege  is  waived;  and  such 
statements  may  be  received,  like  other  state- 
inents  made  out  of  court,  to  impeach  the  wit- 
ness.* Such  privilege  is  waived,  if  the  cUemJt 
himself  calls  the  attorney  as  a  witness  in  respect 
to  such  communications,'^  or  requests  him  to 
be  a  subscribing  witness  to  a  will^  as  this 
leaves  the  witness  free  to  perform  the  duties 
of  the  position,  smd  to  testify  to  any  matters 
in  relation  to  the  will  and  its  execution  of 
which  he  acquired  knowledge,  including  the 
mental  condition  of  the  testator.*  The  rule 
is  the  same,  if  the  client  testifies  to  conver- 
sations with  his  attorney  in  respect  to  the 
matters  claimed  to  be  privileged,'  or  if  the 
privileged  communication  is  received  in  evi- 
dence vrithotU  objection,^  It  has  even  been 
held  that  the  client  waives  the  privilege  by 
merely  becomings  a  witness  in  his  own  behalf 
in  respect  to  the  other  matters ;  that  the  cross- 
examination  may  then  extend  to  conversations 
with  his  counsel  which  would  otherwise  be 
privileged.'  But  the  weight  of  authority  and 
the  better  reasoning  sustain  the  contrary 
view.^^ 

1,  See  sec.  779  infra^  where  the  rule  as  to  the  waiver  of 
the  privilege  in  the  case  of  c.nfidential  commanicatioD  be- 
tween physician  and  patient  is  discussed.  See  also  the  cases 
cited  below. 

2,  See  sec.  770  supra  and  cases  cited^ 

3,  Whiting  V.  Barney,   38   Barb.  (N.  Y.)"  3^3;  Root  v. 
Wright,  84  N.  Y.  72;  38  Am.  Rep.  495;  Chahoon  v.  Com., 
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21  Gratt  (Va.)  822;  Robson  v.  Kemp,  4  Esp.  233;  5  id.  52; 
Strode  v.  Seaton,  2  Adol.  &  £11.  171;  McLeilan  v.  Longfel- 
low, 32  Me.  494;  54  Am.  Dec.  599;  Bank  of  Utica  v.  Mer- 
sereau,  3  Barb.  Ch.  (N.  Y.)  528;  49  Am.  Dec  189. 

4,  People  V.  Gallagher,  75  Mich.  512;  Jones  v.  State,  65 
Miss.  179.     But  see,  Sutton  v.  State,  16  Tex.  App.  490. 

5,  State  ^.  Tall,  43  Minn,  273;  Monaghan  Bay  Co.  v.  Dick- 
son, 39  S.  C.  146;  39  Am.  St.  Rep.  704;  Albert!  v.  New 
York,  L.  E.  &  W.  Ry.  Co.,  118  N.  Y.  77. 

6,  McMaster  v.  Scriven,  85  Wis.  162;  39  Am.  St.  Rep. 
828;  In  re  Will  of  Coleman,  1 1 1 N.  Y.  220;  Daniel  v.  Daniel, 
63  Pa.  St.  191;  Denning  v.  Butcher,  (Iowa)  59  N.  W. 
Rep.  69. 

7,  Passmore  v.  Passmore*s  Estate,  50  Mich.  626;  45  Am. 
Rep.  62;  Oliver  v.  Pate,  43  Ind.  432;  Hunt  v.  Blackburn, 
128  U.  S.  464. 

8,  Hoyt  V.  Hoyt,  112  N.  Y.  513. 

9,  Inhabitants  of  Woburn  v.  Henshaw,  loi  Mass.  200. 
In  State  v.  Tall,  43  Minn.  273,  it  was  held  that  a  witness, 
not  a  party,  might  be  asked  if  he  had  communicated  to  his 
attorney  a  fact  as  to  which  he  had  testified. 

10,  Duttenhofer  v.  State,  34  Ohio  St.  91 ;  32  Am.  Rep. 
362;  Bigler  v.  Reyher,  43  Ind.  112;  Baker  v.  Kuhn,  38  Iowa 
395;  Hemenway  v.  Smith,  28  Vt.  701;  Bobo  v.  Bryson,  21 
Ark.  387;  76  Am.  Dec.  406;  State  v.  White,  19  Kan.  445; 
27  Am.  Rep.  137  and  note. 

?  775.  Statutes  on  the  subject. —  Tn  sev- 
eral of  the  states,  statutes  have  been  enacted 
relating  to  this  subject.  Such  statutes,  how- 
ever, are  generally  declaratory  of  the  common 
law  rule,  and  show  no  disposition  to  trench 
upon  the  ancient  rule  excluding  communica- 
tions made  in  the  relation  of  attorney  and  client. 
Most  of  these  statutes  provide  in  substance 
that  attorneys  shall  not  he  cUlowed  to  disclose 

140 
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communications  made  to  them  by  their  cli- 
ents, or  advice  given  thereon  in  the  course 
of  professional  employment,  without  the  con- 
sent of  their  clients.  In  at  least  one  state, 
an  attorney  who  offers  to  testify  in  violation 
of  the  rule  is  guilty  of  a  misdemeaaor;  ^  and 
in  several  of  the  states,  the  consent  of  the 
client,  to  be  effectual  as  a  waiver,  must  be  at 
the  trial.  The  detailed  provisions  of  these 
statutes  must,  in  each  case,  be  sought  in  the 
statutes  of  the  jurisdiction. 

I,  Tennessee,  Code  1884  sec.  4750. 

i  776.  Communications  to  clergymen. 

Although  the  civil  law  did  not  compel  the 
clergy  to  disclose  secrets  revealed  to  them  at 
the  confessional,  and  although  this  policy  was 
often  urged  upon  the  English  judges,  yet  the 
common  law  recognized  7io  privilege  in  the  case 
of  confidential  communications  or  confessions 
made  to  clergymen  or  other  spiritual  advis- 
ers.* In  many  states,  however,  statutes  have 
extended  the  privilege  to  confessions  made  to 
a  clergyman  or  priest  in  his  professional 
character.  Although  these  statutes  differ 
somewhat,  that  of  New  York  may  be  quoted 
to  show  their  usual  scope.  It  provides  that: 
"A  clergyman  or  other  minister  of  any  relig- 
ion shall  not  be  allowed  to  disclose  a  confes- 
sion made  to  him  in  his  professional  char- 
acter, in  the  course  of  discipline  enjoined  by 
the  rules  or  practice  of  the  religious  body  to 
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which  he  belongs. "  *  These  statutes  have  sel- 
dom been  construed  in  the  courts,  but  it  is 
evident  that  they  are  governed  by  the  same 
general  principles  as  in  the  case  of  privileged 
communications  to  attorneys  and  physicians.' 
As  in  the  case  of  attorneys  and  physicians, 
there  is  no  protection,  unless  the  confession 
is  made  to  one  who  is  actually  a  clergyman 
or  minister,  and  made  to  him  in  his  profes- 
sional character.* 

1,  For  a  statement  of  the  arguments  for  and  against  the 
common  law  rule,  see,  Whart.  Ev.  sec  59^;  Greenl,  Ev. 
sec.  247. 

2,  Rev.  Stat.  N.  Y.  sec.  833.  See  the  statutes  of  the  juris- 
diction. 

3,  Many  of  the  cases  bearing  upon  this  subject  will  be 
found  collected  in  Hageman  Priv.  Com.  ch.  15. 

4,  People  V.  Gates,  13  Wend.  311. 

{  777.  Communications  between  phy- 
sician and  patient —  Statutes. — Although 
there  was  no  very  ^ood  reason  for  the  dis- 
tinction at  common  law,  no  such  privilege  ex- 
tended to  communications  with  physicians  as 
that  which  protected  the  confidence  of  attor- 
ney and  client.^  Hence,  in  the  absence  of 
statutes,  physicians  are  compelled  to  disclose 
communications,  if  relevant,  although  made 
in  confidence  and  in  the  course  of  professional 
employment.  The  defect  in  the  common  law 
rule  has  been  remedied  by  statiUes  in  many 
states  of  this  country;  and  there  is  consider* 
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able    similarity  in  -  the  statutes  of  different 
states.^     Of  course,  the  practitioner  must  con- 
sult the  statutes  of  the  jurisdiction.     The  bur* 
den  is  upon  the  one  objecting  to  show  that  the 
relation  of  physician    and   patient    existed;  ' 
and  where  the  physician  is  acting  in  the  dis- 
charge  of  duties   performed  for   some   other 
person,  the  privilege  does  not  arise,  for  ex- 
ample, if  an   examination   is  held  at  the  in- 
stance of   the  adverse  party,*  or  by  direction 
of  the  court  to  ascertain  the  physical  or  men- 
tal condition  of  the  person  for   the  purposes 
of  the  trial.  **     But  the  pnoilege  arises  if  the 
physician  actually  treats  the  patient^  whether 
employed  by  him  or  by  some   other   person.* 
These  statutes  generally  render  physicians  in- 
competent to  testify  as  to  such  "  information^ " 
acquired  while  attending  the  patient,  as  was 
necessary  to  enable  him  to  prescribe  or  act,^ 
although,  in  some  states,  the  statutes  are  less 
gene  ral  in  form,  and  only  exclude  "  communis 
cations"  made  by  the  patient.®     The  statutes 
generally  provide  that   the  privilege  may  be 
waived  by  the  consent  of  the  patient,  although, 
in  some  states,  the  statutes  contain   no  such. 
clause.      In   those  states  where  the  statutes 
provide  in  substance  that  the  physician  can- 
not be  examined  as  to  any  information  gained 
in  the  course  of  his  professional  relation  with 
the  patient,  it  is  immaterial  whether  such  in- 
formation is  gained  from   the  words  or  com- 
munications of  the  patient,  or  whether   it  is 
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the  result  of  examination  or  observation,  or 
derived  from  the  statements  of  those  who  may 
surround  the  patient.  "The  secrets  of  the 
sick  chamber  cannot  be  revealed,  because  the 
patient  was  too  sick  to  talk,  or  was  tempora- 
rily deprived  of  his  faculties  by  delirium  or 
fever,  or  any  other  disease,  or  because  the 
physician  asked  no  questions.  The  statute 
seals  the  lips  of  the  physician  against  divulg- 
ing in  a  court  of  justice  the  intelligence 
which  he  acquired  while  in  the  necessary  dis- 
charge of  his  professional  duty. "  •  But  he  is 
a  competent  witness  as  to  information  or 
knowledge  acquired  by  him  while  acting  in 
other  than  aprofessional  capacity,  even  though 
he  has  previously  been  called  to  treat  the  pa- 
tient. ^°  On  the  same  principle,  the  privilege 
extends,  as  in  the  case  of  attorneys,  to  the 
communications  necessarily  made  to  the  phy- 
8icia9i*s  assistants,^^ 

1,  Mahoney  v.  Insurance  Co.,  L.  R.  6  C.  P.  252;  R.  v. 
Gibbons,  I  Car.  &  P.  97.  On  this  general  subject,  see  ex- 
tended note,  17  Am.  St.  Rep.  565-571;  also  articles,  5  CoL 
L.  T.  181;  12  Med.  Leg.  Jour,  i,  125,  479. 

2,  California,  Code  Civ.  Proc.  sec  1881;  Colorado,  Mills 
Ann.  Stat,  sec  4824;  Dakota,  Rev.  Stat.  1887  sec.  5313; 
Idaho,  Rev.  Stat.  sec.  5958;  Indiana,  Rev.  Stat.  1888  sec 
497;  Iowa,  McLean's  Code  sec.  4893;  Kansas,  Gen.  Stat. 
4418;  Michigan,  How.  Stat,  sec  7516;  Minnesota,  Rev. 
Stat.  1891  sec  5094;  Missouri,  Rev.  Stat.  1889  sec.  8925; 
Montana,  Rev.  Stat.  1887  sec  650;  Nebraska,  Con.  Slat. 
1891  sec.  4853;  Nevada,  Gen.  Stat.  sec.  3406;  New  York, 
Bliss  Code  sec  834,  laws  1892  ch.  514;  Ohio,  Rev.  Stat. 
1890  sec  5241;  Washington,  Hill  Stat,  sec  1649;  Wiscon- 
sin, Rev.  Stat.  sec.  4075;  Wyoming,  Rev.  Stat.  sec.  2589. 
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A  dentist  is  not,  liowever,  included  under  the  term 
'surgeon,"  People  v.  De  France,  (Mich.)  62  N.  W.  Rep. 
709. 

3,  People  V.  Schuyler,  106  N.  Y.  298;  Bowles  v.  Kansas 
City,  51  Mo.  App.  416. 

4,  People  V.  Sliney,  137  N.  Y.  570;  Nesbit  v.  People,  19 
Col.  441;  Freel  v.  Market  St.  Cable  Ry.  Co.,  97  Cal.  40. 

5,  People  V.  Kemmler,  1 19  N.  Y.  580;  People  v.  Sliney, 
137  N.  Y.  570. 

6,  People  V.  Schuyler,  106  N.  Y.  298,] ail  physician;  New 
York,  C.  &  St.  L.  Ry.  Co.  v  Mushrush,  11  Ind.  App.  192; 
Weits  V.  Mound  City  Ry.  Co.,  53  Mo.  App.  39;  Freel  v. 
Market  St.  Cable  Ry.  Co. ,  97  Cal.  40.  The  testimony  of  a 
partner  of  the  attending  physician  was  excluded  in  JEina. 
Lile  Ins,  Co.  v.  Deming,  123  Ind.  384. 

7,  See  the  statutes  cited  above.  In  Wisconsin,  a  physician 
is  not  "compelled  to  disclose  any  information  which  he 
may  have  acquired  in  attendmg  any  patient  in  a  professional 
character,"  Rev.  Stat.  sec.  4075.  So  in  Arkansas,  Rev.  Stat, 
sec.  2862.  A  physician  who  was  sent  to  ascertain  the  mental 
condition  of  a  person  is  competent,  however.  People  v.  Kemm- 
ler, 119  N.  Y.  580. 

8,  Indiana,  Rev.  Stat.  1888  sec  497;  Iowa,  McLean's 
Code  1888  sec.  4893. 

9,  Edington  v.  Mutual  L.  Ins.  Co.,  5  Hun  (N.  Y.)  i; 
Heuston  v.  Simpson,  115  Ind.  62;  7  Am.  St.  Rep.  409; 
Pennsylvania  Mut.  L.  Ins.  Co.  v.  Wiler,  100  Ind.  92;  50 
Am.  Rep.  769;  Carthage  T.  P.  Co.  v.  Andrews,  102  Ind. 
138;  52  Am.  Rep.  653;  Connecticut  L.  Ins.  Co.  v.  Union 
Trust  Co.,  112  U.  S.  250;  Grattan  v.  Metropolitan  L.  Ins. 
Co.,  80  N.  Y.  281;  36  Am.  Rep.  617;  Prader  v.  National 
Assn.,  (Iowa)  63  N.  W.  Rep.  601 ;  Renihan  v.  Dennin,  103 
N.  Y.  573;  57  Am.  Rep.  770;  Gartside  v.  Connecticut  Mut. 
L.  Ins.  Co.,  76  Mo.  446;  43  Am.  Rep.  765;  Kling  v.  Kansas 
City,  27  Mo.  App.  231;  Cooley  v.  Foltz,  85  Mich.  47.  State- 
ment made  to  a  physician  as  to  circumstances  of  an  accident 
were  held  privileged  in  Pennsylvania  Co.  v.  Marion,  123 
Ind.  415.  Contra,  Birmingham  Ry.  Co.  ▼.  Hale,  90  Aliu  8; 
24  Am.  St.  Rep.  748. 
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10,  Fisher  v.  Fisher,  129  N.  Y.  654. 

11,  Renihan  v.  DenniD,  103  N.  Y.  573;  57  Am.  Rep.  770; 
i^tna  Ins.  Co.  v.  Deming,  123  Ind.  384.  See  sec.  769 
supra.  But  this  rule  does  not  apply  to  an  attendant  in  an 
ambulance,  Springer  v.  By  ram,  137  Ind.  15. 

\  778.  Confined  to  information  gained 
in  the  performance  of  professional  duty. 

Nearly  all  of  the  statutes  on  this  subject  re- 
quire that  the  statements  of  the  patient,  in 
order  to  be  privileged,  should  be  necessary 
for  the  performance  of  the  professional  duty, 
although  the  mode  of  expressing  such  re- 
quirement varies  in  the  different  states,'  and 
the  fact  that  the  statements  are  necessary 
may  he  inferred  from  the  circumstances  with- 
out formal  proof.  ^  These  statutes  have  fre- 
quently been  construed ;  and  it  has  been  held 
that  communications  or  advice  relating  to  the 
procuring  of  an  expected  abortion  or  other 
crime  are  not  *'  necessary, "  within  the  mean- 
ing of  the  statute,  and  are  not  privileged.' 
When  a  patient  makes  admissions  to  his 
physician  in  respect  to  the  time  at  which  an 
alleged  injury  was  received,  such  statements 
may  be  received,  unless  it  appears  that  they 
were  necessary  to  obtain  professional  advice 
or  treatment.*  On  the  same  principle,  it  has 
been  held  that  a  physician  who  had  attended 
a  woman  in  confinement  might  disclose  her 
statement  to  him  that  she  was  not  married,' 
as  well  as  such  other  statements,  not  necessary 
to   tJie  performance  of  his  duty,    as   have  no 
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reference  to  the  condition  of  the  patient.* 
The  physician  may  also  testify  to  any  knowl- 
edge obtained  from  personal  acquaintance 
with  the  deceased,  either  before  or  after  the 
relationship  of  physician  and  patient  began, ^ 
or  to  the  simple  fact  that  he  has  treated  or 
attended  the  patient,  and  as  to  the  number  of 
his  visits.  * 

1,  See  the  statutes  already  cited.  See  also,  People  v. 
Schuyler,  io6  -N.  Y.  298,  as  to  the  testimony  of  a  physician 
who  attended  prisoners  in  jail. 

2,  Grattan  v.  Metropolitan  Life  Ins.  Co.,  80  N.  Y.  281 ; 
36  Am.  Rep.  617. 

3,  Hewett  V.  Prime,  21  Wend.  79.  But  the  rule  is  other- 
wise where  the  communication  is  not  ft;r  an  unlawful  pur- 
pose, as  in  case  of  a  miscarriage  to  save  Hie,  Guptill  v.  Ver- 
back,  58  Iowa  98.  See  also.  People  v,  Brower,  53  Hun 
(N.  Y.)  217. 

4,  Campau  v.  North,  39  Mich.  606;  33  Am.  Rep.  433; 
Brown  v.  Rome,  W.  &  O.  Ry.  Co.,  45  Hun  (N.  Y.)  439; 
Renihan  v.  Dennin,  103  N.  Y.  573;  57  Am.  Rep.  770; 
Edington  v.  -^tna  L.  Ins.  Co.,  77  N.  Y.  564;  Kansas 
City,  Ft.  S.  &  M.  Ry.  Co.  v.  Murray,  55  Kan.  336.  But 
see,  Pennsylvania  Ry.  Co.  v.  Marion,  123  Ind.  415. 

5,  Collins  V.  Mack,  31  Ark.  684. 

6,  Collins  V.  Mack,  31  Ark.  684;  Brown  v.  Metropolitan 
Ins.  Co.,  65  Mich.  306. 

7,  Fisher  v.  Fisher,  129  N.  Y.  654;  Hoyt  v.  Hoyt,  1 12 
N.  Y.  515. 

8,  Dittrich  v.  Detroit,  98  Mich.  24$;  Patten  v.  United 
life  &  Ace  Ins.  Assn.,  133  N.  Y.  450;  Bresienmeister  v. 
Supreme  Lodge,  81  Mich.  525,  as  to  the  number  of  visits. 

i  779.  Waiver  of  the  privilege. — ^As  we 

have  seen,  statutes  generally  provide  that  the 
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information  shall  not  be  disclosed  without  the 
consent  of  the  patient.  The  privilege  is  for 
his  protection,  and,  if  he  sees  fit,  he  may 
waive  it  either  by  express  consent  or  by  call- 
ing the  physician  to  testify  as  to  the  priv- 
ileged matter, '  or  by  failing  to  object  to  such 
testimony  as  incompetent  under  the  statute.' 
It  has  been  held  that,  when  the  pi'ivllege  has 
once  been  waived  and  the  testimony  made 
public,  it  is  waived  for  all  time.'  It  has  also 
been  held  that  the  privilege  may  be  waived, 
although  the  statute  makes  no  provision  for 
such  waiver.*  The  rule  has  prevailed  in  New 
York  and  Indiana  that  the  question  of  priv- 
ilege may  be  raised  by  any  party  to  the  ac- 
tion, unless  waived  by  the  patient  himself, 
and  that  the  representatives  of  the  deceased 
can  not  waive  the  seal  of  the  statutes.  It  was 
conceded  in  New  York  that  this  rule  often  ex- 
cluded evidence  of  great  importance  in  insur- 
ance and  testamentary  cases,  but  the  court 
held  the  statute  to  be  imperative.'  By  the 
weight  of  authority,  however,  it  is  held  that, 
since  the  patient  may  waive  the  privilege  for 
the  purpose  of  protecting  his  rights,  the  same 
waiver  may  be  made  by  those  who  represent 
him  after  his  death,  for  the  purpose  of  pro- 
tecting rights  acquired  by  him.*  But  it  has 
been  held,  in  some  states,  that  this  privilege 
can  not  be  waived  by  the  heirs,  as  the  right 
of  waiver  belongs  to  the  personal  representa- 
tive alone. ^     In  case  an  infant  is  a  party,  the 
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privilege  may  be  waived  by  the  parent  of 
such  miDor  child.'  The  statutes  generally 
apply  to  criminal^  as  well  as  to  civil  actions;, 
and  the  accused  may  claim,  as  privileged,  com- 
munications made  by  him  to  his  physician  in 
the  course  of  professional  employment.*  But 
in  New  York,  in  actions  for  murder,  it  was 
held  that  the  defendant  could  not  invoke  the 
privilege  to  exclude  the  testimony  of  tte 
physician  who  attended  the  victim,  as  to  his 
condition  before  death.  It  was  the  opinion 
of  the  court  that  the  object  of  the  statute  is 
"to  protect  the  patient,  and  not  to  shield  one 
who  is  charged  with  his  murder,  and  that,  in 
such  case,  the  statute  is  not  to  be  so  con- 
strued as  to  be  used  as  a  weapon  of  defense 
to  the  party  so  charged,  instead  of  a  protec- 
tion to  his  victim. "  ^®  The  privilege  under 
these  statutes  is  frequently  claimed  in  life  in- 
surance cases.  It  has  sometimes  been  objected 
that  the  rule,  as  applied  in  some  states  in  life 
insurance  cases,  shuts  out  the  most  satisfac- 
tory evidence  of  the  existence  of  disease  and 
of  the  cause  of  death.  But,  although  such 
considerations  may  have  weight  so  far  as  the 
policy  of  legislation  is  conctrned,  they  can 
not  control  the  interpretation  of  the  statutes 
where  the  words  are  not  ambiguous. "  The  priv- 
ilege may,  however,  be  waived  when  the  con- 
tract of  insurance  is  made,"  or  by  inserting 
the  statement  of  the  physician  in  the  proof  of 
death. " 
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I,  Thompson  v.  Tsh,  99  Mo.  160;  17  Am.  St.  Rep.  552; 
Groll  V.  Tower,  85  Mo  249;  55  Am.  Rep.  358;  Carrington 
V.  St.  Louis,  89  Mo.  212;  Morris  v.  Morris,  1x9  Ind.  341; 
Alberti  v.  New  York,  L.  E.  &  W.  Ry.  Co.,  118  N.  Y.  77; 
Pennsylvania  M.  L.  Ins.  Co.  v.  Wiler,  100  Ind.  92;  50  Am. 
Rep.  769;  Grand  Rapids  Ry.  Co.  v.  Martin,  41  Mich.  667; 
McKinney  v.  Grand  St.  Ry.  Co.,  104  N.  Y.  352.  But  the 
<:alling  of  one  of  two  physicians  who  attended  a  party  does 
not  waive  the  privilege  as  to  the  other,  Mellor  v.  Missouri 
Pac.  Ry.  Ca,  105  Mo.  455.     See  note,  17  Am.  St.  Rep.  570. 

*i,  Hoyt  V.  Hoyt,  112  N.  Y.  493;  Lincoln  v.  Detroit,   loi 
Mich.  245;  State  v.  Depoister,  21  Nev.  107. 

3,  McKinney  v.  Grand  St.  Ry.  Co.,  104  N.  Y.  352, 
where  testimony  was  admitted  on  the  second  trial  agaiu^i 
the  patient  which  he  himself  had  offered  on  a  former  trial. 
The  contrary  rule  was  held  in  Briesenmeister  v.  Supreme 
Lodge,  81  Mich.  525. 

4,  Carrington  v.  City  of  .St.  Louis,  89  Ma  208;  Grand 
Rapids  Ry.  Co.  v.  Martin,  41  Mich.  667. 

5,  Westover  v.  iEtna  L.  Ins.  Co.,  99  N.  Y.  56;  52  Am. 
Rep.  i;  Renihan  v.  Dennin,  103  N.  Y.  573;  57  Am.  Rep. 
770;  Loder  v.  Whelpley,  iii  N.  Y.  239;  Heuston  v.  Simp- 
son, 115  Ind  62;  7  Am.  St.  Rep.  409.  But  now  by  statute 
in  New  York,  the  representatives  of  deceased  patients  may 
waive  the  privilege  except  as  to  the  confidential  communi- 
cations, and  as  to  such  facts  as  would  tend  to  disgrace  his 
memory.  New  York  Laws  1892  ch.  514. 

6,  Thompson  v.  Ish,  99  Mo.  160;  17  Am.  St.  Rep.  552; 
Pennsylvania  M.  L.  Ins.  Co.  v.  Wiler,  100  Ind.  92;  50  Am. 
Rep.  769;  Morris  v.  Morris,  119  Ind.  341,  administrator 
with  wiU  annexed;  Fraser  v.  Jennison,  42  Mich.  206,  pro- 
ponents ota  will;  GroU  v.  Tower,  85  Mo.  249;  55  Am.  Rep. 
358;  Masonic  M.  B.  Assn.  v.  Beck,  77  Ind.  203;  40  Am. 
Kep.  295,  beneficiaries  in  an  insurance  policy. 

7,  Gurley  v.  Park,  135  Ind.  440;  /»  re  Flint's  Estate,  loo 
Cal.  391. 

8,  State  V.  Depoister,  21  Nev.  107. 

9,  People  ▼.  Murphy,  loi  N.  Y.  126;  54  Am.   Rep.  661; 
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People  V.  Schuyler,  io6  N.  Y.  298;  People  v.  Lane,  10 1  Cal. 
513- 

10,  Pierson  v.  People,  79  N.  Y.  424;  35  Am.  Rep.  530, 
case  of  murder  by  poison;  People  v.  Harris,  136  N.  Y.  423. 

11,  Connecticut  L.  Ins.  Ca  v.  Union  Trust  Co.,  112  U. 
S.  250;  Grattan  v.  Metropolitan  L.  Ins.  Co.,  92  N.  Y.  274; 
44  Am.  Rep.  372;  Buffalo  L.  &  T.  Co.  v.  Knights  Templar 
Assn.,  126  N.  Y.  450;  22  Am.  St.  Rep.  839. 

12,  Adreveno.v.  Mutual  Reserve  Assn.,  34  Fed.  Rep.  870. 

13,  Buf&lo  L.  &  T.  Co.  V.  Knights  Templar  Assn.,  126 
N.  Y.  450;  22  Am.  St.  Rep.  839.  Contra,  Derier  v.  Conti- 
oental  L.  Ins.  Co.,  24  Fed.  Rep.  670. 

i  780.  Privileged  communications  — 
Affairs  of  state. — "  No  one  can  be  com- 
pelled to  give  evidence  relating  to  any  affairs 
of  state,  or  as  to  official  communications  be- 
tween public  officers  upon  public  affairs,  ex- 
cept with  the  permission  of  the  officer  at 
the.  head  of  the  department  concerned."* 
Thus,  it  has  been  held  that  testimony  can 
not  be  received  in  order  to  prove  a  contract 
with  the  president  of  the  United  States  dur- 
ing the  civil  war,  by  the  terms  of  which 
secret  services  were  to  be  rendered  in  giving 
information  respecting  the  resources  and 
movements  of  the  enemy,  and  that  no  action 
on  such  a  contract  could  be  maintained.*  On 
the  same  principle,  the  heads  of  the  depart- 
ments of  national  or  state  governments  can- 
not be  compelled  to  produce  letters  or  doc- 
uments as  evidence,  when,  in  their  judgment, 
such  production  would  be  prejudicial  to  the 
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public  service.'  Nor  can  disclosure  of  com* 
municatioDS  between  the  heads  of  the  depart- 
ments of  state  and  their  subordinate  officers 
be  compelled.^  In  an  English  case,  it  was 
held  that,  in  the  first  instance,  the  question 
is  to  be  determined  by  the  officer  at  the  head 
of  the  department,  and  that«  unless  he  sub- 
mits the  question  to  the  court,  the  disclosure 
will  not  be  compelled  by  the  court,  unless 
there  is  very  conclusive  evidence  that  it 
would  not  be  prejudicial  to  the  public  service.' 
Id  England,  the  privilege  also  extends  to  the 
debates  and  the  proceedings  of  parliament.' 
The  law  recognizes  the  duty  of  every  citizen 
to  communicate  to  the  government  and  to 
its  officers  such  information  as  he  may  have 
concerning  the  commission  of  offenses  against 
the  laws;  and  for  the  purpose  of  encouraging 
the  performance  of  that  duty  without  fear  of 
consequences,  the  courts  have  long  held  that, 
when  the  government  is  immediately  con- 
cerned, a  witness  cannot  be  compelled  to  dis- 
close the  names  of  persons  by  whom  and  to 
whom  information  has  been  given  which  led 
to  the  discovery  of  the  offense.  Thus,  in 
revenue  cases,  a  witness  is  not  compelled  to 
disclose  the  name  of  the  informer,^  or  to  state 
whether  he  himself  was  the  informer.'  The 
same  rule  has  been  applied  in  cases  of  trea- 
son,' counterfeiting,*®  larceny,"  and  in  ac- 
tions for  libel  based  upon  communications 
sent  to  public  officers,  charging  the  plaintiff 

141 
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with  misconduct    in    office  or  with   offenses 
against  the  law." 

1,  Steph.  £v.  art.  112;  Beatson  v.  Skene,  5  Hurl.  &  N. 
838. 

2,  Totten  V,  United  States,  92  U.  S.  105. 

3,  Home  V.  Bentinck,  2  Brod.  &  B.  130;  Dawkins  v. 
Rokeby,  L.  R.  8  Q.  B.  255;  Beatson  v.  Skene,  5  Hurl.  & 
N.  838;  Earl  v.  Vass,  i  Shaw  229;  Gray  v.  Pentland,  2 
Serg.  &  R.  (Pa.)  23;  Worthington  v.  Scribner,  109  Mass. 
487;  12  Am.  Rep.  736.  In  like  cases,  secondary  evidence 
will  not  be  received  of  such  papers.  Gray  v.  Pentland,  2 
Serg.  &  R.  (Pa.)  23. 

4,  Wyatt  V.  Gore,  Holt  299,  communications  between  the 
governor  of  a  province  and  his  attorney-general;  Anderson  v. 
Hamilton,  2  Brod.  &  B.  156  n.,  between  an  agent  of  govern- 
ment and  secretary  of  slate;  United  States  v.  Six  Lots,  I  Wood 
(U.  S.)  234,  between  a  United  States  district-attorney  and 
the  attorney  general. 

5,  Beatson  v.  Skene,  5  Hurl.  &  N.  838. 

6,  Plunkett  v.  Cobbett,  5  Esq.  i37;Steph.  Ev.  art.  112.  A* 
to  proceedings  of  the  United  States  senate  in  executive  ses- 
sion, see,   Law  v.  Scott,  5  Har.  &  J.  (Md.)  438. 

7,  R.  V.  Akers,  6  Esp.  125. 

8,  Attorney-General  v.  Briant,  15  M.  &  W.  169. 

9,  R.  V.  Hardy,  24  How.  St.  Tr.  199,  753,  816,  823;  R. 
V.  Watson,  32  How.  St.  Tr.  I,  102,  105;  2  Stark.  116,  136. 

10,  United  States  v.  Moses,  4  Wash,  (U.  S.)  726. 

11,  State  V.  Soper,  16  Me.  293. 

12,  Gray  v.  Pentland,  2  Serg.  &.  R.  (Pa.)  23;  Earl  ▼. 
Vass,  I  Shaw  229;  Home  v.  Bentinck,  2  Brod.  &  B.  130; 
Robinson  v.  May,  2  Smith  3;  Worthington  v,  Scribner^  109 
Mass.  4S7;  12  Am.  Rep.  736,  reviewing  many  cases. 

\  781.  Arbitrators  privileged. —  Partly 
because  the  law  looks   with  favor  on  the  end 
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of  litigation,  and  partly  because  of  the  incon- 
venience which  would  follow  if  arbitrators 
and  judges  could  be  called  generally  as  wit. 
nesses,  the  privilege  extends  to  them:  Thus, 
an  arbitrator  cannot  be  called  to  contradict 
or  impeach  the  award  or  to  show  that  it 
should  be  construed  to  mean  what,  on  its 
face,  it  does  not  purport  to  mean ;  ^  or  that 
he  did  not  in  fact  agree  to  the  award;'  or 
that  he  or  his  associates  were  guilty  of  mis- 
conduct;' or  to  state  the  grounds  of  the 
award,*  or  to  show  that  the  award  had  been 
misconstrued  or  signed  without  reading,  or 
to  otherwise  impeach  it,  except  for  fraud. '^ 
But  it  may  be  shown  by  arbitrators  that 
questions  over  which  they  have  no  jurisdic- 
tion had  been  entertained ;  •  or  that  a  given 
claim  was  or  was  not  included  in  their  award, 
or  taken  into  consideration  by  the  arbitra- 
tors;^ or  what  matters  were  actually  sub- 
mitted to  and  considered  by  them,  when  this 
becomes  relevant,'  or  that  the  award  had 
never  been  consummated  or  delivered.®  The 
testimony  of  arbitrators  has  been  received  as 
to  other  collateral  matters,  for  example,  the 
statements  and  acts  of  the  parties  during  the 
trial  or  reference.*^ 

1,  Doke  V.  James,  4  N.  Y.  568;  Fidler  v.  Cooper,  19 
Wend.  285;  Datcr  v.  Wellington,  I  Hill  319;  Packard  v. 
Reynolds,  100  Mass.  153. 

2,  Campbell  v.  Western,  3  Paige  (N,  Y.)  124. 

3,  Claycomb  v.  Butler,  36  111.  100. 
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4,  Withington  v.  Warren,  lo  Met.  431, 

5,  Johnson  v.  Durant,  4  Car.  &  P.  327;  2  Bam.  &  Adol. 
925;  Ellis  V.  Saltan,  4  Car.  &P.  327  note  a;  Withington  ▼. 
Warren,  10  Met.  431;  Packard  v.  Reynolds,  100  Mass.  153; 
Ellison  V.  Weathers,  78  Mo.  115. 

6,  Buccleugh  v.  Met.  Board,  L.  R.  3  Ex.  306;  5  Ex.  234. 

7,  Hale  V.  Huse,  10  Gray  09;  Mayor  v,  Butler,  I  Barb 
(N.  Y.)  325. 

8,  Hale  v.  Huse,  10  Gray  99  Thrasher  v.  Overly,  51  Ga. 
91;  Hall  V.  Varaer,  6  Neb.  85;  Cady  v.  Walker,  62  Mich. 
157*  Duke  of  Buccleugh  v.  Board  of  Works,  L.  R.  5  H.  L. 
Ols,  418;  2  Eng.  Rep.  448. 

9,  Shulte  V.  Hennessey,  40  Iowa  352. 

10,  Martin  v.  Thornton,  4  Esp.  180;  Calvert  v.  Friebus, 
48  Md.  44;  Graham  v.  Graham,  9  Pa.  St.  254;  49  Am. 
Dec  557. 

8  782,  Judges  privileged. —  It  has  some- 
times  happened  that  a  presiding  judge  or 
magistrate  has  temporarily  left  the  bench  to 
assume  the  role  of  witness  in  the  pending 
cause.  But  the  two  functions  are  so  incon. 
sistent  that  the  practice  is  obviously  im- 
proper.* Among  the  objections  which  may  be 
mentioned  to  such  a  practice  are  the  follow- 
ing: That  the  judge  has,  to  some. extent,  to 
pass  upon  the  competency  and  weight  of  his 
own  testimony,  and  that  the  jury  may  find 
difficulty  in  discriminating  between  those 
statements  of  the  judge  which  are  in  the 
nature  of  evidence  and  those  which  are  in  the 
nature  of  instructions.  Although  it  has  been 
held  that  a  court  composed  of  several  judges 
or  magistrates  does   not  lose  jux'isdiction  be- 
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cause  one  of  its  members  testifies  in  the  action, 
yet,  if  proper  objection  is  taken,  the  judgment 
will  be  set  aside.'  For  still  stronger  reasons, 
a  single  presiding  judge,  magistrate  or  ref- 
eree cannot  properly  be  a  witness  in  a 
cause  pending  before  him.'  It  has,  however, 
been  held  that  a  judge  may  waive  the  privi- 
lege and  testify  to  the  facts  which  transpired 
before  him  at  a  formei  trial;*'  and  judges 
and  justices  of  the  peace  have  been  called  to 
prove  what  witnesses  have  sworn  to  before 
them  at  a  former  trial.  While  their  notes 
are  not  evidence,  such  notes  may  be  used  to 
refresh  their  memory.*  For  very  obvious 
reasons,  judges  are  not  compelled  to  state 
the  reasons  for  their  decisions  nor  to  give  evi- 
dence as  to  that  which  transpires  in  the  con. 
sultation  room;  •  and  "  it  is  doubtful  whether 
a  judge  is  compellable  to  testify  as  to  any. 
thing  which  came  to  his  knowledge  in  court 
as  such  judge. "  ' 

1,  Instances  of  this  arc  giTcn  in  People  v.  Dohring,  59 
N.  Y.  374;  17  Ara.  Rep.  349. 

2,  People  y.  Dohring,  59  N.  Y.  374;  17  Am.  Rep.  349. 
In  the  opinion  of  Mr.  Taylor,  under  the  Knglish  rule,  one 
of  several  judges  may  be  a  witness,  if  he  leaves  the  bench 
and  take  no  further  judicial  port  in  the  trial,  Tayl.  £v.  sec 

1379- 

3,  McMillan  v.  Andrews,  10  Ohio  St.  ill;  ftforss  v. 
Morss,  II  Barb.  (N.  Y.)  510;  People  v.  Miller,  2  Park.  Cr. 
(N.  Y.)  197;  Dabney  v.  Mitchell,  66  Ala.  465;  Baker  v, 
Thompson,  89  Ga.  486;  Rogers  v.  State,  60  Ark.  76. 

4,  Martin  v.  Thornton,  4  Esp.  iSo;  Taylor  v.  Larkin,  12 
Mo.  103;  49  Am.  Dec.  119,  testimony  of  a  justice  of  the 
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peace  as  to  the  grounds  of  his  decision.  See  also,  Welcome 
V.  Batchelder,  23  Me.  85.  On  appeal,  a  probate  judge  was 
allowed  to  testify  that,  when  the  cause  was  before  him,  he 
had  no  interest  therein,  Sigourney  v,  Sibley,  21  Pick.  10 1; 
32  Am.  Dec.  248. 

5,  Huff  V.  Bennett,   4  Sand.  (N.  Y.)  120;  Zitske  v.  Gold- 
berg, 38  Wis.  216. 

6,  Whart.  Ev.  sec  600. 

7,  Steph.  Ev.  art.  1 1 1 ;  R.  v.  Gazard,  8  Car.  &  P.  595. 

{783.    Privilege   as  to   transactions 
in  the  jury  room  —  Grand  jurors. —  At 

common  law  and  in  most  of  the  states,  the 
oath  administered  to  grand  jurors  binds 
them  to  preserve  inviolate  the  secrets  of  the 
jury  room;  ^  and  on  this  ground,  as  well  as  on 
other  grounds  of  public  policy,  it  was  the 
common  law  rule,  quite  strictly  enforced, 
that  the  proceedings  of  grand  jurors  were 
privileged,  and  could  not  be  made  public*  Ac- 
cordingly, it  was  formerly  held  that  grand 
jurors  could  not  be  asked  to  state  the  testi- 
mony of  a  witness  given  before  them,  for  the 
purpose  of  impeaching  him  at  the  trial.'  But 
it  is  now  generally  held  in  this  country  that 
a  grand  juror  may  be  called  to  show  that  the 
statements  of  a  witness  on  the  trial  are  in 
contradiction  to  those  made  by  him  before 
the  grand  jury.*  Nor  can  one,  charged  with 
committing  perjury,  shield  himself  by  the 
claim  that  the  transactions  of  the  grand  jury 
room  are  inviolate.^  As  further  illustrations 
of  the  same  subject,    grand  jurors  have  been 
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allowed  to  swear  to  the  statements  of  the  ac- 
cused made  before  them,  •  to  the  suspicious 
conduct  of  a  witness ''  and  to  the  fact  that  cer- 
tain witnesses  were  or  were  not  examined  be- 
fore them.*  Although,  as  we  have  seen,  the 
ancient  rule  has  been  much  relaxed,  it  is  still 
held  contrary  to  public  policy  to  allow  mem- 
bers of  the  grand  jury  to  testify  in  any  col- 
lateral proceeding  to  such  facts  as  the  opin- 
ions or  statements  of  the  other  jurors  during 
the  consultations,  or  to  impeach  their  finding, 
or  to  prove  that  some  of  the  witnesses  were 
not  duly  sworn,  or  that  the  indictment  was 
not  concurred  in  or  not  founded  upon  suiBB- 
cient  evidence.'  It  is  held  by  the  weight  of 
authority  that,  even  in  a  direct  proceeding 
on  a  motion  to  set  aside  the  indictment^  it  can- 
not be  shown  by  the  testimony  of  the  jurors 
that  the  indictment  was  not  voted  for  by  a 
sufiBcient  number  of  the  jury.*®  But  the  con- 
trary view  also  has  the  support  of  very  high 
authority. " 

1,  In  some  states  this  is  not  the  form  of  oath,  Arkansas, 
Dig.  Stat,  sec  2075;  Illinois,  Starr  &  C.  Stat.  1885  p.  1425 
sec.  18;  Iowa,  McLean's  Stat.  sec.  5651;  Kansas,  Gen.  Stat. 
1889  sec  5140;  Kentucky,  Gen.  Stat.  1881  p.  570  sec.  6; 
Nevada,  Comp.  L.  1885  sec.  4073;  Virginia,  Code  1887 
sec.  3980;  West  Virginia,  Rev.  Stat.  1891  p.  957.  See  arti- 
cle on  grand  jurors  as  witnesses  in  12  Crim.  L.  Mag.  583. 

2,  Owens  V.  Owens,  81  Md.  518;  State  v.  Fassett,  16 
Conn.  457;  Greenl.  Ev.  sec.  252;  Best  Ev.  sec.  579.  This 
privilege  extends  to  all  who  are  necessarily  aiding  the  grand 
jury,  as,  for  example,  the  state's  attorney,  McClellan  v.  Rich- 
ardson, I  Shep.  (Me.)  82. 
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3,  Inlay  v.  Rogers,  7  N.  J.  L.  347;  12  Vin.  Abr.  20  tit. 
Evidence. 

4,  Com.  V.  Meady  12  Gray  167;  71  Am.  Dec.  741 ;  Jones 
V.  Turpin,  6  Heisk.  (Tenn.)  181;  State  v.  Wood,  53  N.  H. 
484;  People  V.  Hulbut,  4  Den.  133;  47  Am.  Dec.  244; 
United  States  v.  Reed,  2  Blatch.  (U.  S.)  435;  State  y.  Ben- 
ner,  64  Me.  267;  Clan  ton  v.  State,  13  Tex.  App.  139;  Gor- 
don V.  Com.,  92  Pa.  St.  216;  37  Am.  Rep.  672.  The  prac- 
titioner should  consult  the  statutes  of  the  jurisdiction  as,  in 
many  states,  there  are  statutes  on  the  subject.  In  a  few 
cases,  such  evidence  has  been  allowed  to  confirm  a  witness, 
Perkins  v.  State,  4  Ind.  222j  People  v.  Hulbut,  4  Den.  133; 
47  Am.  Dec.  244. 

5,  State  V.  Broughton,  7  Ired.  (N.  C.)  96;  45  Am,  Dec.  507; 
State  V.  Fassett,  16  Conn.  457;  Jones  v.  Turpin,  6  Heisk. 
(Tenn.)  181 ;  People  v.  Hulbut,  4  Den.  133;  47  Am.  Dec. 
244;  People  V.  Young,  31  Cal.  563. 

6,  United  States  v.  Porter,  2  Cranch  C  C  60;  United 
States  V.  Charles,  2  Cranch  C.  C  76. 

7,  State  V.  Broughton,  7   Ired.  (N.  C)  96;  45  Am.    Dec 

507. 

8,  Com.  V.  Hill,  11  Cush.  137.  • 

9,  State  V.  Broughton,  7  Ired.  (N.  C)  96;  45  Am.  Dec 
507;  State  V.  Baltimore  Ry.  Co.,  15  W.  Va.  362;  Gordon  v. 
Com.,  92  Pa.  St.  216;  37  Am.  Rep.  672;  People  v.  Hurlbut, 
4  Den.  133;  47  Am.  Dec.  244;  State  v.  Fassett,  16  Conn. 
457;  State  v.  Baker,  20  Mo.  338;  State  v.  Oxford,  30  Tt- x. 
428.  But  see,  R.  v.  Marsh,  6  Adol.  &  Ell.  236.  This  rule 
has  been  declared  by  statutes  in  some  states,  Kansas,  Gkn. 
Stat.  1889  sec.  5158;  Maine,  Rev.  Stat.  1883  ch.  134  sec.  8; 
Massachusetts,  Gen.  Stat.  1882  ch.  213  sec  12;  Michigan. 
Comp.  L.  1882  sec.  9501;  Minnesota,  Rev.  Stat.  1891 
sec.  6704;  Nebraska,  C.  Laws  1891  sees.  6033-4; 
Nevada,  Comp.  Laws  1885  sec  4095;  Ohio,  Rev.  Stat,  ibiio 
sec.  7205;  Utah,  Laws  1888  sec.  4923;  Wisconsin,  Rev. 
Stat.  1878  sec  2554. 

10,  R.  V.  Marsh,  6  Adol.  &  Ell.  236;  State  v.  Baker,  20 
Mo.  338;  State  v.  Oxford,  30  Tex.  428. 
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II,  Low's  Case,  4  Me.  439;  16  Am.  Dec  271 ;  Com.  v. 
Smith,  9  Mass.  107,  On  this  subject  generally,  see  note, 
16  Am.  Dec  281. 

{ 784.  Same  —  Petit  Jurors  —  When 
juror  may  be  witness.^  It  is  a  familiar 
rule  that,  in  the  jury  room,  one  juror  has  no 
right  to  communicate  to  the  others  facts  ma- 
terial to  the  issue,  and  as  to  which  testimony 
might  have  been  properly  given.  If  a  juror 
is  to  be  a  witness,  he  should  be  sworn  and 
examined  as  other  witnesses.*  Although  the 
cases  just  cited  show  that  there  are  prece- 
dents which  sustain  the  practice  of  allowing 
a  person  to"  act  in  the  dual  capacity  of  juror 
and  witness,  it  is  an  event  which  very  rarely 
happens,  and  the  same  considerations  which 
forbid  a  judge  to  pass  upon  the  weight  of 
his  own  testimony  would  seem  to  preclude  a 
juror  from  testifying  as  to  the  controverted 
facts  in  the  pending  case.^  Petit  or  traverse 
jurors  may,  in  a  subsequent  action,  testify  to 
facts  occurring  at  ilie  former  trial,  if  relevant, 
for  example,  as  to  the  statements  of  wit- 
nesses, or  what  claims  were  allowed  by  the 
jury;*  and  if  the  foreman  of  the  jury  an- 
nounces the  verdict  erroneously,  this  may  be 
shown  by  the  evidence  of  the  jurors.^  So 
their  evidence  or  affidavits  may  be  received 
to  show  the  misconduct  of  the  bailiff  in  the 
jury  room,^  or  the  misconduct  of  the  parties 
or  their  agents  in  attempting  to  influence  the 
jury.*    Their  affidavits  are  admissible  to  show 
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that  they  did  not  read  papers  that  came  be- 
fore them  by  accident  and  which,  though  not 
competent,  might  have  influenced  them,  if 
they  had  been  read.^  But,  in  general,  the  tes- 
timony or  affidavits  of  petit  jurors  will  not 
be  received  as  to  their  ddiherations  in  the 
jury  room.  Thus,  the  evidence  of  a  juror  is 
inadmissible  to  show  that  some  of  the  jury 
did  not  in  fact  concur  in  the  verdict,'  or  did 
not  understand  it,'  or  to  show  the  charge  of 
the  court  or  the  law  applicable  to  the  case;  *®  or 
that  a  juror  consented  to  the  verdict  because 
compelled  by  poor  health  to  escape  confine- 
ment;"  or  that  jurors  were  influenced  by  im- 
proper facts  or  by  information  improperly 
obtained  during  the  deliberations  of  the 
jury,"  or  that  the  verdict  was  arrived  at  by 
lot  or  by  some  other  improper  mode."  It  is 
essential  to  the  due  administration  of  justice 
that  jurors  should  understand  that  their  de- 
liberations  in  the  jury  room  are  inviolable^  and 
that  the  reasons  for  their  verdict  cannot  be 
questioned. " 

1,  R.  V.  Rosser,  7  Car.  &  P.  648;  R.  v.  Satton,  4  Maule 
&  S.  532;  Anderson  v.  Barnes,  I  N.  J.  L.  203;  Wood  River 
Bank  v.  Dodge,  36  Neb.  708.  See  also,  Woolfolk  v.  State, 
85  Ga.  69.  As  to  jurors  as  witnesses,  see  article,  45  Alb. 
L.  Jour.  371. 

2,  Sec  cases  last  cited. 

3,  Piatt  V.  St.  Clair,  6  Ohio  227. 

4,  Cogan  V.  Ebden,  i  Burr.  383;  Roberts  v.  Hughes,  7 
M.  &  W.  399;  Jackson  v.  Dickenson,  15  Johns.  509;  8  Am. 
Dec.   236;  Dalrymple  v.  Williams,  63  N.  Y.  361;  20  Am. 


1691  COMPETENCY   OF  WITNESSES.  2786 

Rep.   544;   Prussell  v.   Knowles,   5   Miss.  90;    Capen  v. 
Sioughtcn,  16  Gray  367. 

5,  Nelms  V.  State,  21  Miss.  500;  53  Am.  Dec  94;  Wig- 
gins V.  Downer,  67  How.  Pr.  (N.  Y.)  65.  But  see,  Doran 
V.  Shaw,  3  T.  B.  Mon.  (Ky.)  411. 

6,  Chews  V.  Driver,  i  N.  J.  L.  166;  Reynolds  v.  Cham- 
plain  Trans.  Co.,  9  How.  Pr.  (N.  Y.)  7;  Ritchie  v.  Holbrook, 
7  Serg.  &  R.  (Pa.)  458;  Woodward   v.  Leavitt,  107  Mass. 

453- 

7,  Hix  V.  Drury,  5  Pick.  296,  302.  See  sec.  713,  supra. 

8,  Reaves  v.  Moody,  15  Rich.  L.  (S.  C.)  312;  Boetge  v. 
Landa,  22Tex.  105;  Cochran  v.  Street,  i  Wash.  (VaJ)  79; 
Cire  v.  Righton,  II  La.  140;  Thomas  v.  Jones,  28  Gratt. 
(Va.)  383;  Johnson  v.  Davenport,  3  J.  J.  Marsh.  (Ky.)  390; 
Hester  v.  State,  17  Ga.  146;  Garretty  v.  Brazell,  34  Iowa 
100. 

9,  Jackson  v.  Williamson,  2T.  R.  281;  Folsom  v.  Brown, 
25  N.  H.  114. 

10,  Saunders  v.  Fuller,  4  Humph.  (Tenn.)  516;  State  v. 
Millican,  15  La.  An.  557. 

11,  Scott  V.  State,  7  Lea  (Tenn.)  232. 

12,  Clum  V.  Smith,  5  Hill  560;  Price  v.  Warren,  i  Hen. 
&  M.  (Va.)  385;  Whitney  v.  Whitman,  5  Mass.  405;  State 
V.  Ha<call,  6  N.  H.  352,  361;  Johnson  v.  Parrotte,  34 
Neb.  26. 

13,  Owen  V.  Warburton,  I  N.  R.  326;  Tucker  v.  South 
Kensington,  5  R.  I.  558;  MohCS  v.  Central  Park  Ry.  Co.,  23 
N.  Y.  S.  23;  Vasie  v.  Delaval,  i  T.  R.  Ii;  Straker  v. 
Graham,  4  M.  &  W.  721;  Burges  v.  langley,  6  Scott  N.  R. 
518;  State  V.  Doon,  R.  M.  Charlt.  (Ga.)  I ;  Pleasants  v. 
Heard,  15  Ark.  403;  Sawyer  v.  Hannibal  Ry.  Co.,  37  Mo. 
240;  Dana  v.  Tucker,  4  Johns.  487;  Heath  v.  Conway,  I 
Bibb  (Ky.)  398;  Haun  v.  Wilson,  28  Ind.  296. 

14,  Woodward  v.  Leavitt,  107  Mass.  453;  Heffiron  v. 
Gallupe,  55  Me.  563. 

i  786.  Evidence  showing  misconduct 
of  jurors. —  The  cases  already   cited   illus- 
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trate  that  the  courts  adhere  with  considerable 
strictness  to  the  rule  that  the  testimony  of 
the  jurors  will  not  be  received  to  show  their 
own  mistake  or  misconduct,  or  that  of  their 
fellows  while  in  the  jury  room,  or  otherwise 
to  impeach  their  verdict.  The  following  reasons 
have  been  assigned  for  rejecting  evidence  or 
affidavits  of  this  character :  "(1),  Because  they 
would  tend  to  defeat  their  own  solemn  acts 
under  oath;  (2),  Because  their  admissions 
would  open  a  door  to  tamper  with  jurymen 
after  they  have  given  their  verdict;  (3), 
Because  they  would  be  the  means  in  the 
hands  of  a  dissatisfied  *  j  uror  to  destroy  a 
verdict  at  any  time  after  he  had  assented  to 
it. "  *  There  are,  however,  a  few  states  in 
which  a  different  rule  prevails,  and  in  which, 
under  certain  limitations,  the  affidavits  or 
testimony  of  jurors  may  be  received  to  show 
misconduct  in  the  jury  room,  or  to  show  that 
the  verdict  was  arrived  at  by  lot  or  by 
aggregation  and  average.  In  Iowa,  the  sub- 
ject has  frequently  been  discussed;  and  it  has 
been  held  that  the  affidavits  of  jurors  may  be 
received  to  show  any  matter  occurring  during 
the  trial  or  in  the  jury  room,  which  does  not 
essentially  inhere  in  the  verdict  itself,  as  that  a 
jury  was  improperly  approachei^by  interested 
parties  or  their  agents;  that  witnesses  or 
others  conversed  concerning  the  case  in  the 
presence  of  the  jurors;  that  the  verdict  was 
obtained  by  average  or  lot,  or  other  improper 
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mannet.  But  such  affidavits  can  not  be 
received  to  show  that  the  juror  did  not  assent 
to  the  verdict;  that  he  misunderstood  the 
instructions  of  the  court,  the  statements  of 
witnesses  or  the  pleadings  in  the  case,  or 
that  he  was  unduly  influenced  by  the  state- 
ments  of  his  fellow  jurors,  or  mistaken  in  his 
calculations  of  judgm^it  or  other  matter 
resting  in  the  juror's  breast.'  It  is  generally 
held  that  vohm  the  conduct  of  the  jury  is 
assailed^  their  affidavits  or  testimony  may  be 
received  in  support  of  their  verdict,  and  to 
show  that  they  have  been  guilty  of  no  mis- 
conduct for  which  their  verdict  should  be  set 
aside.' 

1,  J  Grah.  &  Wat.  New  Trials  1428;  Woodward  ▼. 
Leavitt,  107  Mass.  453;  9  Am.  Rep.  49;  an  extended  review 
<^  the  authorities.    See  also  note,  24  Am.  Dec  47S. 

2,  Wright  ▼.  Illinois  &  Miss.  Tel.  Co.,  20  Iowa  195,  citing 
other  Iowa  cases;  State  v.  Cowan,  74  Iowa  53.  A  similar 
rule  has  been  adopted  in  other  states,  see.  Perry  v.  Bailey, 
12  Kan.  539;  Polhemus  v.  Heiman,  5oCal.  438,  by  statute; 
Fain  v.  Goodwin,  35  Ark.  loq,  by  statute;  Anschicks  v. 
State,  6  Tex.  App.  524,  by  sUtute;  Galvin  v.  State,  6  Coldw. 
(Tenn.)  283. 

3,  State  V.  Dumphey,  4  Minn.  438;  Hix  v.  Drnry,  5  Pick. 
296;  Taylor  v.  Greeley,  3  Me.  204;  People  v.  Hunt,  59  Cal. 
430;  Dana  v.  Tucker,  4  Johns.  487;  Peck  v.  Brewer,  48  IlL 
54;  Harding  v.  Whitney,  40  Ind.  379;  State  v.  Underwood, 
57  Mo.  40;  State  v.  Ayer,  23  N.  H.  301;  Hutchinson  v.  Con- 
suners  Coal  Co.,  36  N.  J.  L.  24;  Farrer  v.  Sute,  2  Ohio  St. 
54;  Gilleland  ▼.  State,  44  Tex.  356;  Downer  v.  Baxter,  30 
Vt  467;  State  V.  DoUing,  37  Wis.  396;  Woodward  v. 
Leavitt,  107  Mass.  45^;  9  Am.  Rep.  49,  where  many  cases 
mce  reviewed;  McCorkle  v.  Binns^  5  Biiio.  (Pa.)  34a 

142 
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2  786.  Accomplices. —  -A  a  accomplice  is 
one  who  knowingly,  voluntarily  and  with  com- 
mon intent  with  the  principal  offender  unites 
in  the  commission  of  a  crime. ^  Even  when 
the  rule  prevailed  in  England  that  persons 
interested  in  the  result  were  incompetent 
witnesses,  it  was  held  that,  in  order  to  prevent 
a  failure  of  justice,  and  from  the  necessity  of 
the  case,  testimo^iy  of  accomplices  should  be 
admitted,  unless  they  were  parties  to  the  re- 
cord.* Of  course,  if  an  accomplice  had  been 
already  convicted  of  an  infam.ous  crim^,  he 
was  incompetent  under  the  common  law  rule, 
unless  the  incompetency  was  removed  by 
pardon  or  in  some  other  manner.*  So  if  an 
accomplice  was  jointly  indicted  and  put  upon 
his  trial  at  the  same  time  with  another  de- 
fendant, be  was  incompetent,  until  a  dis- 
missal as  to  him,  or  until,  on  a  separate 
verdict  being  rendered,  he  had  been  acquitted, 
or,  if  convicted,  had  paid  the  fine.*  In  the 
later  discussions,  a  still  morciliberal  rule  is  laid 
down  by  the  courts.  They  hold  that,  as  soon 
as  a  separate  trial  has  been  ordered  for  any 
co-defendant  or  accomplice,  he  is  a  com- 
petent witness  in  the  trial  of  the  others.* 

1,  People  V.  Bolanger,  71  CaL  20;  4  Bl.  Com.  35.  For  a 
general  discussion  of  the  testimony  of  accomplices,  see 
notes,  86  Am.  Dec.  329;  71  Am.  Dec  671-^78;  also  article^ 
8  Crim.  L.  Mag.  I. 

2,  Jones  V.  Georgia,  i  Kelly  610;  Noland  v.  State,  19  Ohio 
131;  People  V.  Whipjple,  9  Cow.  707;  People  v.  Costello,  I 
Den.  83;  State  v.  Shields,  45  Conn.  256;  Gray  v.  People,  26 
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111.  344;  Earll  V.  People,  73  111.  329;  Ayers  ▼.  State,  88  Ind. 
275;  Slate  V.  Cook,  20  La.  An.  145;  Territory  v.  Corbet,  3 
Mont.  50;  United  States  v.  Lancaster,  2  McLean  (\J.  S.) 
4.31;  United  States  v.  Troax,  3  McLean  (U.  S.)  224;  united 
States  V.  Henry,  4  Wash.  (U.  S.)  428. 

3,  See  sec  734  supra, 

4,  R.  V.  Fletcher,  i  Strange  633;  Lindsay  v.  People,  63 
N.  Y.  143;  Wakely  v.  Hart,  6  Binn.  (Pa.)  316;  State  v. 
Steifel,  106  Mo.  129;  Child  v.  Chamberlain,  6  Car.  &  P.  213; 
State  V.  Minor,  1 1  /  Mo.  302.  When  one  is  made  a  co-de- 
fendant for  the  purpose  of  depriving  others  of  his  testimony, 
the  court  will  generally  direct  his  dismissal,  so  that  he  may 
be  allowed  to  testify,  Beasley  v.  Beasley,  2  Swan  (Tenn.) 
180;  Cochran  v.  Amnion,  16  111.  316.  When  there  is  no 
evidence  against  a  co-dclendant,  the  court  will  allow  htm  to 
testify.  Stale  v.  Shaw,  i  Roct  (Conn.)  134;  Cochran  v.  Am- 
nion, 16  111.  316. 

5,  Smith  V.  Com.,  90  Va.  759;  State  v.  Bogue,  52  Kan.  79; 
State  v.  Barrows,  76  Me.  401;  Benson  v.  United  States, 
146  U.  S.  325;  McGinnis  v.  State,  (Wy.)  31  Pac.  Rep.  978; 
Richards  v.  State,  91  Tenn.  923;  Allen  v.  State,  10  Ohio  St. 
287;  Carroll  v.  State,  5  Neb.  31,  effect  of  statutes;  State  v. 
Thaden,  43  Minn.  325;  State  v.  Umble,  115  Mo.  452.  The 
prosecution  may  refer  in  the  argument  to  the  fact  that  the 
defendant  has  not  called  the  co-defendant  as  he  bad  a  right 
to  do.  State  v.  Mathews,  98  Mo.  125. 

{  787.  Same  —  Credibility.  —  Statutes 
giving  parties  or  persons  interested  in  the 
result  the  right  to  testify  do  not  affect  the  de- 
gree of  credit  to  be  given  to  the  testimony  of 
accomplices.^  Since  the  testimony  of  accom- 
plices is  competent,  and  since  the  jury  are  to 
judge  of  the  credibility  of  witnesses,  it  logic- 
ally follows  thai  a  defendant  may  be  convicted 
upon  the  unsupported  evidence  of  an  accomplice. 
If  the  jury   so  act  upon  such  testimony,  the 
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verdict  will  not  be  set  aside.  But  owing  to 
the  fact  that  witnesses  of  this  character  arc 
often  subjected  to  strong  temptation  to  shift 
the  burden  of  ^uilt  upon  the  defendant,  it  has 
long  been  a  rule  of  practice  in  criminal  trials 
for  the  court  to  charge  the  jury  that  they  should 
not  convict  the  prisoner  upon  the  uncorrobo^ 
rated  testimony  of  an  accomplice, '  But  although 
it  might  ordinarily  be  regarded  as  an  omis- 
sion of  duty  for  the  judge  to  neglect  to  so 
instruct  the  jury,  yet  the  decisions  are  to  the 
effect  that  his  refusal  so  to  do  is  not  revers- 
ible error,  as  the  matter  lies  in  the  discretion 
of  the  judge.  The  instruction  relates,  how- 
ever, to  the  value  or  weight  of  the  testimony, 
and  does  not  withdraw  the  case  from  the  jury.' 
The  questions  of  fact  are  for  their  determina- 
tion.* 

I,  Earll  V.  People,  73  111.  329;  Atwood's  Cose,  I  Leadi 
Cr.  C,  464;  Jones'  Case,  2  Camp.  132;  JohnsoD  v.  Stale,  65 
Ind.  269;  Slate  v.  Potter,  42  Vt,  495;  People  v.  Costello,  i 
Den.  83;  vStaie  v,  Stebbins,  29  Conn.  463;  R.  ▼.  Hastings, 
7  Car.  &  P.  152;  Com.  v.  Holmes,  127  Mass.  424,  where 
there  is  an  exhaustive  review  of  the  authorities,  especiaUy 
those  of  Massachusetts;  New  York,  G.  &.  I.  Co.  v.  Gleason, 
78  N.  Y.  511;  Lindsay  v.  People,  63  N.  Y.  154;  FinW  t. 
Hunt,  56  Miss.  221;  Mack  v.  State,  48  Wis.  271;  Jenkins 
v.  State,  31  Fla.  196.  Under  state  statutes,  this  rule  was 
applied  to  misdemeanors  alone  in  Alabama,  Moses  v.  State, 
58  Ala.  117.  Some  courts  hold  the  testimony  of  an  accom- 
plice competent,  but  require  still  further  testimony  to  con- 
vict  the  accused,  State  v.  Cook,  20  La.  An.  145;  Ray  v. 
State,  I  G.  Greene  (Iowa)  316;  48  Am.  Dec.  379;  State  t. 
Odell,  8  Ore.  30. 

2,  R.  v.  Stubbs,  33  Eng.  U  &  Eg.  552;    R,  v.  Boyes,   I 
Best  &  Smith  311,  320:    State  v.  Williamson,  42  Conn.  s6i; 
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Johnson  V.  State,  65  Ind.  269;  People  v.  Doyle,  21  N.  Y. 
^79;  State  v.  Watson,  31  Ma  361;  Com.  v.  Bos  worth,  22 
Pick.  397;  Ray  v.  State,  i  G.  Greene  (Iowa)  316;  48  Am. 
T)tc.  379;  Olive  v.  State,  11  Neb.  i;  Com.  v.  Brooks,  9 
Gray  299;  Gray  v.  People,  26  111.  344;  Finle^  v.  Hunt,  56 
Miss.  221;  United  States  v.  Ybanez,  53  Fed.  Rep.  536; 
State  V.  Union,  117  Mo.  302.    See  also  cases  last  cited. 

3,  Ingalls  V.  State,  48  Wis.  647;  Com.  v.  Savory,  10  Cush. 
535;  Collins  y.  People,  98  111.  584;  38  Am.  Rep.  105;  Ray 
▼.  Stiite,  I  G.  Greene  (Iowa)  316;  48  Am.  Dec.  379;  State  v. 
Potter,  42  Vt.  495;  Steph.  Ev.  art.  I2i.  See  sees.  903  e/ 
teg*  infra, 

4»  Com.  V.  Holmes,  127  Mass.  424. 

i  788.  What  facts  may  serve  as  coiv 
roboration  of  accomplices. —  It  is  general- 
ly agreed  that  the  matters  in  corroboration 
should  relate  to  some  portion  of  the  testi- 
mony which  is  material  to  the  issue,  but 
need  not  extend  to  every  material  fa^t,  ^  The 
fact  that  the  accomplice  had  testified  truth- 
fully to  matters  entirely  immaterial  would 
afford  no  confirmation  of  his  statements  as  to 
the  main  facts.  ^  The  corroborating  circum- 
stances should  not  merely  tend  to  prove  that 
aa  offense  has  been  committed,  but  they 
should  tend  to  identify  the  defendant  as  the 
criminal,  or  to  show  his  connection  with  the 
offense.'  A  man  who  has  been  guilty  of  a 
crime  himself  will  always  bo  able  to  relate 
the  facts  of  the  case;  and  if  the  confirmation 
be  only  the  truth  of  that  history,  without 
idieatifyiiig  the  persons,  that  is  really  no  cor- 
nboration  at  alL     As  corroboration,   it  has 
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beea  held  sufficient  to  show  possession  by  the 
defendant  of  the  goods  alleged  to  be  stolen. 
This  i9,  however,  merely  presumptive,  and 
may  be  rebutted.*  Such  admissions,  declar- 
ations  or  conduct  of  the  defendant  as  might 
excite  suspicion  also  serve  to  corroborate  the 
testimony  of  accomplices,*  as  do  writings  or 
other  documentary  evidence  which  tend  to 
show  concert  of  action  between  the  accom- 
plice and  defendant,'  or  the  fact  that  the  ac- 
cused was  near  the  place  where  the  offense 
was  committed  at  the  time  of  its  commission, 
especially  if  an  alibi  is  claimed  by  him.^  But 
those  who  make  an  early  disclosure  of  the 
offense  to  the  authorities,  and,  under  their 
direction,  continue  to  act  with  the  guilty 
persons,  but  for  the  purpose  of  bringing 
them  to  justice  are  not  accomplices  in  the 
sense  that  their  testimony  requires  corrobo- 
ration,^ although,  of  course,  circumstances  of 
this  character  may  seriously  affect  their 
credibility.  •  The  practitioner  should  consult 
the  statutes  of  the  jurisdiction,  as,  in  some 
states,  statutes  have  been  enacted  declaring 
the  rule  as  to  accomplices. 

1,  People  V.  Elliott,  io6  N.  Y.  288;  Com.  v.  Holmes,  127 
Mass.  424. 

2,  Com.  V.  Bosworth,  22  Pick.  397;  Mailer  v.  State,  68 
Ala.  580;  Ray  v.  State,  i  G.  Greene  (Iowa)  316;  48  Am. 
Dec.  379;  United  States  v.  Howell,  56  Fed.  Rep.  21.  •     • 

3,  Com.  V.  Brooks,  9  Grav  299;  Com.  v.  Savoiy,  10  Gush. 
535;  People  v.  Smith,  98  Cal.  218;  Harper  v.  States  i.i  TcK. 
App.  I;  Smith  v.  State,  59  Ala.  104. 
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4,  Jemigan  v.  State,  lo  Tex.  App.  546;  Ford  v.  State,  70 
Ga.  722;  Com.  v.  Savory,  10  Cush.  535;  Boswell  v.  State, 
92  Ga.  581;  Ryan  v.  State,  83  Wis.  486.  The  fact  that  the 
defendant  was  found  in  the  bam  where  the  accomplice 
swore  that  stolen  goods  were  to  be  found,  was  held  to  be 
insufficient  corroboration.  Slate  v.  Graff,  47  Iowa  384. 

5,  State  V.  Ford,  3  Strob.  (S.  C.)  517;  People  v.  Qeve- 
land,  49  Cal.  577;  Partee  v.  State,  67  Ga.  570;  Territory  v. 
Mahoffey,  3  Mont.  112;  People  v.  Collins,  64  Cal.  293;  Har- 
ris V.  State,  31  Tex.  Crim.  Rep.  411;  Cox  v.  Com;,  125  Pa. 
St.  94. 

6,  State  V.  Kellerman,  14  Kan.  135;  State  v.  Smalls,  11 
S.  C.  262. 

7,  Com.  V.  Drake,  124  Mass.  21. 

8,  Com«  V.  Downing,  4  Gray  29;  Town  of  St.  Charles  ▼. 
O'Mailey,  18  111.  407;  DeLong  v.  Giles,  ii  111.  App.  33; 
People  V.  Farrell.  30  Cal.  316. 

9,  Com.  V.  Downing,  4  Gray  29.  As  to  persons,  not  ac- 
complices, see,  People  v.  Farrell,  30  Cal.  316;  Harris  v. 
State,  7  Lea  (Tenn.)  124;  People  v.  Smith,  28  Hun  (N.  Y.) 
626;  Com.  v.  Boynton,  116  Mass.  343,  a  case  of  abortion. 

2  789.  Telegrams  not  privileged. —  It 

has  often  been  contended  that  telegraphic 
communications,  confidential  in  their  nature, 
should  he  privileged  •,  and  the  fact  that,  by 
the  rules  of  telegraph. companies  or  by  stat- 
utes, operators  are  bound  to  secrecy  has  been 
urged  as  an  argument  for  such  privilege. 
But  it  is  well  settled  that  telegrams,  like 
other  written  documents,  are  admissible,  if 
relevant  to  the  issue ;  ^  and  must  be  produced 
by  those  having  their  custody  on  2k  subpoma 
duces  tecum.^  Of  course,  if  a  telegi:am  is  a 
-communication  between  attorney  and.  client, 
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or  between  husbaad  and  wife,  or  other 
persons,  whose  conversations  or  intercourse 
would  be  privileged  on  other  grounds,  the 
ordinary  rule  would  apply.' 

1,  State  V.  Litchfield,  58  Me.  267;  Williamson  v.  Freer, 
L.  R.  9  C.  P.  393;  Hammond  v.  fieeson,  112  Mo.  190. 

2,  United  States  v.  Babcock,  3  Dill.  (U.  S.)  566;  United 
States  V.  Hunter,  .15  Fed.  Rep.  712;  In  re  Storror,  63 
Fed.  Rep.  564.  But  see,  Ex  parte  Brown,  72  Mo.  83;  37 
Am.  Rep.  426. 

3,  McFarlan  V.  Rolt,  41  L.  J.  (Ch.)  649.  For  the  rule  as 
to  the  best  evidence  as  to  telegrams,  see  sec.  209  supra* 


\  790.  Competency  of  witnesses  as  to 
transactions  with  deceased  persons — 
Statutes.  —  The  statutory  rule  that  parties 
to  the  suit  shall  be  competent  as  witnesses  is, 
with  few  exceptions,  subject  in  every  state  in 
the  Union  to  the  proviso  that  parties  shall  be 
incompetent  to  testify  as  to  statements  of 
or  transactions  or  communications  with  per- 
sons since  deceased  or  rendered  incompetent, 
by  reason  of  any  mental  disability,  to  testify 
as  to  such  transaction,  statement  or  commu- 
nication. These  statutes  differ  as  to  the  de- 
tails of  their  provisions,  but  they  have  been 
•0  interpreted  by  the  courts  that  the  rule  is 
quite  uniform  throughout  the  United  States, 
although  there  are  certain  fundamental  differ- 
enoes  found  in  the  statutory  provisions  that 
divide  the  states  into  somewhat  distinct 
classes.     Most    statutes   make  the   adverse 
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pai*ty  incompetent  as  to  communications  or 
transactions  with  a  deceased  or  incompetent 
person.  But  the  rule  in  a  few  states  is  more 
strict;  in  these  states,  it  is  held  that  the  ad- 
verse party  is  not  competent  to  testify  as  to 
facts  equally  within  the  knowledge  of  the  de- 
ceased or  incompetent  person.  Some  statutes 
exclude  only  parties  and  their  assigns,  while 
others  render  incompetent  all  persons  inter- 
ested in  the  suit.  It  is  usually  expressly  pi*o- 
vided  by  these  statutes  that  their  provisions 
shall  apply  only  to  parties  in  ciM  suits^  and 
not  to  those  in  criminal  prosecutions.  But 
all  civil  actions  or  proceedings  come  within 
the  scope  of  the  statutes,  whether  actions  at 
law  or  not.  Most  of  the  statutes  provide  that 
the  adverse  party  shall  be  made  competent  if 
he  is  coiled  as  a  witness  by  the  representative 
of  the  deceGbsed  or  incompetent  person^  or  if  the 
r^fyresentative  introduces  evidence  as  to  the  trans- 
actions or  communications  with  the  deceased 
or  incompetent  person.  There  are  many 
other  provisions  common  to  these  acts.  Some 
of  the  statutes  prescribe  the  rule  with  much 
particularity.  Others  simply  state  the  gen- 
eral principle.  But  these  details  are  not 
within  the  province  of  this  work;  and  refer- 
ence must  be  made  to  the  statutes  of  each 
particular  state  to  settle  the  details  of  the 
provisions  on  this  subject.  The  object  and 
purpose  of  these  statutes  is  to  guard  against 
the  temptation  to  give  false  testimony  in  re^ 
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gard  to  the  transaction  in  question  on  the 
part  of  the  surviving  party,  and  further  to 
put  the  two  parties  to  a  suit  upon  terms  of 
equality  in  regard  to  the  opportunity  of  giv- 
ing testimony.  If  one  party  to  the  original 
transaction  is  precluded  from  testifying  by 
death,  insanity  or  other  mental  disability,  the 
other  party  is  not  entitled  to  the  undue  ad- 
vantage of  giving  his  own  uncontradicted  and 
unexplained  account  of  the  transaction.  The 
sources  of  original  infonnation  on  the  part  of 
the  representative  of  the  deceased  or  in- 
competent person  are  so  inadequate  as  com- 
pared with  those  of  the  surviving  party  that 
the  law  presumes  the  representative  to  be 
utterly  unable  to  testify  as  to  the  details  of 
the  transaction,  and  hence  excludes  the  ad- 
verse party.  ^  As  these  acts  were  passed  to 
protect  the  interests  of  the  representative  of 
the  deceased  or  incompetent  person,  they  do 
not  exclude  the  testimony  of  the  adverse 
party  to  such  transactions  when  he  offers 
testimony  that  is  favorable  to  the  representa- 
tive of  the  deceased  or  incompetent  person,* 
These  statutes  are  construed  with  a  view  to 
the  object  sought  to  be  accomplished  by  them. 
It  has  been  held  that,  where  they  are  mere 
exceptions  or  provisos  in  general  laws  abol- 
ishing the  incompetency  of  parties  to  a  suit 
bepause  of  interest,  the  adverse  party  is  still 
competent  to  testify  to  transactions  or  com- 
munications with  the  deceased  or  incompetent 
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person,  if  such  adverse  party  would  have  been 
incompetent  under  the  rules  established  by 
the  common  law,'  or  if  he  has  been  made 
competent  by.  other  statutes.*  The  evidence 
of  an  adverse  party  is  absolutely  excluded  by 
an  independent,  affirmative  enactment  making 
him  incompetent  as  to  transactions  or  com- 
munications with  a  deceased  or  incompetent 
person.^  These  statutes,  however,  do  not 
render  the  adverse  party  incompetent  to  tes- 
tify to  fraudulent  transactions  of  the  de- 
ceased, as  the  statutes  are  not  designed  to 
shield  wrong-doers;  but  the  courts  compel  the 
adverse  party  to  clearly  establish  the  alleged 
fraudulent  acts  before  admitting  such  testi- 
mony. •  The  statutes  apply  to  communications 
and  transactions  concerning  written  docu- 
ments, as  well  as  to  verbal  transactions  with 
or  statements  by  the  deceased  or  incompetent 
person."  It  has  been  held  that  the  term 
"estate  of  a  deceased  person"  includes  all 
property,  real  and  personal,  belonging  to  the 
deceased ;  •  that  the  term  "  heirs  "  means  all 
heirs  ad  infinitum;  •  that  the  term  "  represen- 
tatives'* includes  all  who  succeed  to  the  rights 
of  the  deceased,  either  by  purchase,  by  de- 
scent or  by  operation  of  law,*®  and  that  the 
words  "executor  and  administrator"  include 
all  persons  holding  the  estate  of  the  d<e- 
ceased  in  a  representative  capacity."  Btit 
it  was  held  in  Texas  that  a  legatee  or 
devisee  is  not  excluded  by  a  statute  making 
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"heirs  and  representatives"  incompetent  to 
testify  as  to  transactions  or  communications 
with  deceased  pr  incompetent  persons." 
Under  the  California  statute,  the  adverse 
party  has  been  held  ccmipetent,  in  an  action 
fin  rem^  to  testify  as  to  a  personal  judgment 
on  the  ground  that  it  is  not  a  "claim^ "  but 
the  opposite  rule  has  been  held  in  Maryland.'' 
Of  course  these  sta^utef  do  not  make  the  ad- 
ver$e  parti/  whoUy  incompetent  as  a  witness, 
but  simply  exclude  his  testimony  as  to  trans- 
actions or  communications  with  deceased  or 
incompetent  persons ;  '*  nor  do  they  I'^ider  the 
adverse  party  incompetent  as  to  transactions 
after  the  death  or  incompetence  of  the  person, 
even  if  they  relate  to  his  estate.'^ 

1,  Looker  v.  Davis,  47  Mo.  140;  Fulkerson  v.  Thornton, 
68  Mo.  46;  HoUister  ▼.  Young,  41  Vt.  157;  Moore  t.  Tay- 
k)r,  44  N.  H.  370,  375;  Beach  t.  Penndl,  50  Me.  387; 
Chandler  v.  Davis,  47  N.  H.  462,  464;  Whitmer  v.  Ruckey, 
71  IlL  410. 

2,  Williams  v.  Mower,  29  S.  C.  332;  Thistlewaite  v. 
Thistle waite,  132  Ind.  355;  McLangMin  v.  Webster,  141 
N,  Y.  76;  Lyon  v.  Ricker,  141  N.  Y.  225. 

3,  Angell  V.  Hester,  64  Mo.  142;  Bates  t.  Forcht,  89  Mo. 
121;  Samuel  v.  Partee,  53  Mo.  App.  587;  Beach  v.  PenneU, 
50  Me.  587. 

4,  White  v«  Ross,  147  IIL  427. 

5,  Mattoon  v.  Young,  45  N.  Y.  696. 

61,  Tracy  T.  Kelley,  52  Ind.  535;  Ellis  v.  Al£wd,  64 
Miss.  8. 

7,  Gray  v.  Obear^4  Ga.  231;  Wright  v.  Bessmai^  55  Ga. 
189;  Montague  v.  Thomason,  91  Tenn.  198. 

8,  Jacks  T.  Bradewell,  5 1  Miss.  881. 
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g,  Merrill  v.  Atkin,  59  IIL  19.  Even  the  widow,  Lard) 
T.  Goodaore,  126  Ind.  224. 

IQ,  Wamsley  ▼.  Crook,  3  Neb.  344;  Joss  v.  Mohn,  55  N. 
J.  L.  407;  Davis  ▼.  Davis,  26  Cal.  23;  85  Am.  Dec.  157. 
Even  a  widow,  Kislin^  v.  Shaw,  33  Cal.  425;  91  Am.  Dec. 
644.     But  see,  Crimmins  v.  Crimmins,  43  N.  J.  £q.  86. 

J  I,  Clark  V.  Cough,  65  N.  H.  43. 

12,  Mitchell  V.  Mitchell,  80  Tex.  10 1. 

13,  Booth  V.  Pendola,  88  Cal.  36;  Gunther  v.  Bennett,  72 
Md.  384. 

14,  Sharmer  v.  Johnson,  43  Neb.  509.  See  also  cases 
cited  in  note  43  sec  793  infra, 

15,  Irvin  T.  Patchin,  164  Pa.  St.  51.  See  also  cases  cited 
under  note  46  sec.  793  in/ra, 

i  781.  Nature  of  the  disquallfylxig  In- 
terest.— The  interest  of  the  party  to  the 
transaction  or  communication  with  the  de- 
ceased  or  incompetent  person  must  be  a  realy 
direct,  pecuniary  interest,  ^  and  one  adverse  to 
the  representatives  of  the  deceased.*  It  has 
been  held  in  some  states  that,  if  the  estate 
of  the  deceased  or  incompetent  person  is  not 
affected  by  the  action,  such  testimony  is  com. 
petent,  and  may  be  received,  even  if  it  re- 
lates to  transactions  or  communications  with 
deceased  or  incompetent  persons.'  The  inter- 
est must  also  he  present,  certain  and  vested  to 
render  the  adverse  party  incompetent,  for,  if 
it  is  of  a  doubtful  character,  it  affects  only 
the  credibility  and  not  the  competency  of  the 
witness.*  Thus,  it  has  been  held  that,  under 
the  Iowa  oode,    a  mere  equitable  interest  in 
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the  matter  does  not  disqualify  the  adverse 
party  offering  himself  as  a  witness.'  But,  in 
Florida,  it  was  held  that  a  party  interested 
in  the  property  on  which  a  mortgage  was  be- 
ing foreclosed  was  incompetent.*  The  inter- 
est of  a  stockholder  does  not  disqualify  him 
to  give  evidence  in  a  suit  by  the  corporation 
against  an  administrator  in  which  he  testi- 
fies  as  to  transactions  or  communications 
with  a  deceased  or  incompetent  person,'  nor 
is  the  auditor  of  a  county,  suing  as  a  relator, 
disqualified  by  these  statutes.®  A  similar 
interest  in  another  tract  of  land  or  in  another 
action  is  not  sufficient  to  disqualify  the  wit- 
ness, but  may  affect  his  credibility.'  By  the 
decisions  under  the  great  majority  of  the 
statutes,  only  those  transactions  or  communi- 
cations are  excluded  which  were  strictly  per- 
soncU  with  the  deceased  or  incompetent  person, 
concerning  which  he,  if  alive  or  competent, 
could  testify. '°  In  order  to  bring  the  case 
within  the  statute,  either  the  deceased  or  in- 
competent person  must  have  been  one  who 
would  have  been  a  party  to  the  suit,  if  alive 
at  the  time  that  the  action  was  tried,"  or  the 
suit  must  be  one  in  which  the  representative 
or  assignee  of  the  deceased  or  incompetent 
person .  is  a  party.  Actions  bt/y  as  well  aa 
against  the  representative  of  the  deceased  or 
incompetent  person  are  included  within  the 
provisions  of  the  statute."  Before  the  testi- 
mony of  an  adverse  party   will  be  ruled  out 
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as  incompetent  under  these  statutes,  it  must 
be  shown  that  the  other  party  is  deceased." 
No  testimony  will  be  excluded,  unless  all 
the  facts  necessary  to  bring  the  case  within 
the  rule  appear.  The  burden  of  showing  such 
disqualifying  interest  is  upon  the  party  ob 
jecting  to  the  competency  of  a  witness.**  If 
the  testimony  has  been  given  before  these 
facts  appear,  it  will  not  be  stricken-  out,  un- 
less upon  motion  based  upon  such  facts.** 
The  mere  fact  that  one  party  is  rendered  in- 
competent by  these  statutes  does  not  dis- 
qualify the  other  party.**  Assignees  of  de- 
ceased or  incompetent  persons  have  the  same 
privileges  as  do  their  representatives.  Their 
rights  are  just  as  sacred  under  the  statutes 
as  are  those  of  the  assignor  himself."  But 
an  assignee  has  no  greater  rights  than  were 
possessed  by  the  assignor;  and  the  assignee 
of  an  adverse  party  cannot  testify  whjere  his 
assignor  would  have  been  incompetent. "  The 
mere  fact,  however,  that  a  representative  is 
a  party  to  the  action  does  not  make  the  ad- 
verse party  incompeter^t  to  testify  to  trans- 
actions or  communications  with  a  deceased 
or  incompetent  person,  for  the  statute  ap- 
plies on2y  when  the  representative  is  a  party 
in  his  representative  capacity.  For,  if  he  seeus 
judgment  in  favor  of  himself  or  defends  per- 
sonally, the  case  does  not  fall  within  the 
satutes.  "  Nor  is  the  adverse  party  excluded 
in  thosie  cases  in  which  one  sues  as  a  repre- 
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sentative,  when  he  is  the  real  party  in  inter- 
est, as  the  sole  distributee.*^    If  the  repreaen-- 
tative  of  a  deceased  or  incompetent  person  is 
not  a  party  to  the  suit,  the  statutes  do  not 
apply;  and  the  adverse  party  may  testify  as 
to  communications   or  transactions  with  the 
deceased  or  incompetent  person ;  '*  and,  even  if 
he  is  a  party,  such  testimony  is  not  excluded, 
if  the  adverse  party  does  not  derive  title  from 
such   deceased    or  incompetent    person,    but 
from  some  other  source.^     The  one  who  cU- 
tempts  to    exclude   evidence   of   the   adverse 
party  on  the  ground  that  he  is  the  represen- 
tative of  the  deceased  or  incompetent  person 
with    whom   the   transaction  or  communica- 
tion was  had  must  establish  the  fact  that  he 
appears  in  a  representative  capacity."    But 
this  is  required  only  when  his  representative 
capacity  is  denied  by  an  appropriate  plea,  a 
general  denial  is  not  sufi&cient."    The  adverse 
party  cannot  make  his  testimony  competent 
as  to  transactions  with  a  deceased  or  incom- 
petent person  by  calling  the  representative  as 
a  witness,^  nor  by  suing  him   in  his   repre. 
sentative  character.**    An   adverse  pai-ty   is 
not  made  competent  as  to  such  transactions 
or  communications  by  being  called  as  a  wit. 
uess  by  his  co-party,"  or  by  joining  himself 
as  a  party  with  those  who  represent  the  de- 
ceased   as   heirs.  ^^    The  rule   generally   laid 
down  by  the  courts  is  that  mere  nominal  par^ 
ties  to  the  record,  those  who  are  made  parties 
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without  any  real  interest  in  the  result  of  the 
suity  are  competeLt  to  testify  as   to   trans- 
actions  or  communications  with  a  deceased 
or  incompetent  person.  ^    But  the  statutes  of 
some  of    the  states    expressly    provide   that 
these  mere  nominal   parties  shall  be  Incom. 
petent,^®  even  if  they  have  been  improperly 
joined.'^    It  has  also  been  held  that  necessary 
parties,  even  if  they  have  not  been  made  par- 
ties to  the  record,    are  excluded  as  if  they 
had  been   made    parties   to  the  suit."    The 
mere   fact   that  a    witness    has   an    interest 
in  the  result  of  the  action,  if  not  affected  by 
the   judgment,    does  not  render  him  incom. 
petent,    if  he  is  not  a  party    to   the  suit.** 
But,  if  the  witness  is  a  party,  he  cannot  tes- 
tify  to  such  transactions  or  communications 
for  the  benefit  of  his  co-parties,  even  if  his 
testimony  does  not  affect  his  own  interest  in 
any  way.**    A  party  to  the  oriprinal  contract, 
who  is  not  a  party  to  the  action,  is  compe- 
tent to  testifv   as   to  such  transactions    or 
communications.**    But  a  real  party  in  inter- 
est cannot,  by  withdrawing  from  the  action, 
render    himself     competent.  ••      An     adverse 
party  is  nob  made  competent  by  the  fact  that 
the  interest  which  he  has  in  the  suit  which  is 
shared  by  other  parties  to  the  suit  is  divisible.*' 
Of  course,    a  person,  not   a  party   and   not 
bound  by  the  judgment,  is  competent  to  tes- 
tify to  all  transactions  and  communications 
of  the  adverse  party  with  the  deceased  or  in. 


2791  COMPETENCY   OP  WITNESSES.  1710 

competent  person.**  Under  these  statutes, 
the  courts  have  excluded  negative  as  well  as 
affirmative  testimony  which  would  go  to  sup- 
port the  contention  made  by  the  surviving 
party  to  a  transaction  or  communication  with 
a  deceased  or  incompetent  person.**  It  has 
been  held  that  the  interest  of  a  next  friend  is 
sufficient  to  render  him  incompetent  as  to 
transactions  or  communications  with  deceased 
or  incompetent  persons ;  *®  and  also  that  the 
interest  of  a  cestui  que  tricst  is  such  as  will 
disqualify  him  as  to  declarations  of  a  deceased 
trustee.*^  A  guardiafi  may  testify  for  him- 
self in  the  final  accounting.*^  But  a  ward  is 
not  competent  as  to  transactions  or  communi. 
cations  with  a  deceased  guardian,  although 
it  has  been  held  that  he  may  testily  as  to 
such  transactions  when  he  is  not  interested 
in  them.**  An  administrator  may  testify  in 
an  action  against  hinaself  for  embezzling  or 
failing  to  inventory  notes  which  belong  to 
the  deceased  or  incompetent  person  which  he 
represents,**  but  he  cannot  show  that  debts 
were  due  him  from  the  intestate.**  Nor  can 
a  grantor  in  a  deed  testify  against  the  inter- 
ests of  his  deceased  grantee's  estate.**  Re^ 
lationship  to  the  adverse  party ^  if  without  in- 
terest in  the  result  of  the  suit,  affects  the 
credibility  but  not  the  competency  of  a  wit. 
ness  testifying  as  to  transactions  or  com* 
munications  with  deceased  or  incompetent 
persons.*^    The  courts   have  held  the  mother 
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of  an  adverse  party  a  competent  witness  as 
to  such  transactions.  ^  It  has  also  been  held 
that  the  children  of  an  adverse  party  are 
competent  as  to  transactions  with  a  deceased 
or  incompetent  pereon.*'  A  widow  who  is  an 
interested  party  may  testify  as  to  conversa- 
tions of  herself  with  witnesses  that  have  te? . 
tified  for  the  representative, "°  or  to  such  u 
fact  as  by  whom  the  support  of  the  family  was 
furnished."  But  she  is  not  competent  in  her 
own  behalf  as  to  such  communications  or 
transactions  with  a  deceased  or  incompetent 
person.'^  A  husband  is  not  a  competent  wit- 
ness as  to  such  communications  or  transac- 
tions as  are  favorable  to  his  own  interest ;  ^ 
and  neither  a  husband  nor  wife  is  competent 
as  to  those  transactions  as  to  which  the  other 
spouse  is  incompetent."  A  donee  is  not  com- 
petent as  to  transactions  or  communications 
with  a  deceased  or  incompetent  person  which 
tend  to  establish  his  right  to  property  as  a 
gift  from  the  deceased  or  incompetent  per- 
son," but  the  statutes  do  not  make  a  trustee 
of  a  donee  an  incompetent  witness  as  to  such 
a  gift;'*  and  the  adverse  party  may  testify 
as  to  communications  or  transactions  with  a 
trustee  or  donee."  An  Aetr,  an  interested 
party,  is  not  competent  to  testify  as  to  trans- 
actions or  communications  with  a  deceased  or 
incompetent  person  which  are  favorable  to 
himself, **  but  it  has  been  held  that  an  heir, 
who  wa^  in  open  possession   of  the  property 
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for  some  time  previous  to  the  ancestor's  de- 
cease, may  testify  as  to  the  gift  of  the  same 
from  his  ancestor.**  The  interest  of  heirs, 
not  parties  to  the  action  whose  interests  are 
not  affected  by  the  judgment,  is  too  remote 
to  render  them  incompetent  to  testify  as  to 
transactions  or  communications  with  those 
deceased  or  incompetent  persons  from  whom 
they  would  naturally  inherit. "^  But  an  heir 
or  other  party  is  competent  to  testify  as  to 
such  communications  or  transactions,  when 
he  has  been  released  from  all  liabilities  in 
the  matter  in  question,"  or  when  he  has 
parted  with  the  entire  interest  which  he  for- 
merly had  in  the  matter.  But  he  may  be 
questioned  as  to  whether  such  interest  was 
parted  with  in  good  faith,  as  a  question  affect- 
ing his  competency.**  If,  however,  he  is  made 
a  party  as  a  warrantor,  he  becomes  incompe- 
tent because  of  interest,  even  if  he  has  parted 
with  his  title  to  the  thing  in  question.  •■  So 
a  surety  is  incompetent  to  testify  to  such 
communications  in  an  action  against  his  prin- 
cipal," and  the  principal  is  incompetent  in 
an  action  against  a  surety."^ 

I,  Dickson  v.  McGraw,  151  Pa.  St.  98;  Bowers  v.  Schulcr, 
54  Minn.  99.  The  interest  of  one  who  is  a  discharged 
bankrupt,  who  is  therefore  not  liable  on  the  note  in  quesiion, 
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McKnight,  45  Ga.  147.  The  interest  of  a  member  of  a  mu- 
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54  Minn.  99;  Walker  v.  Steele,  121  Ind.  436;  Kingsburv  ▼• 
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140  IlL  203;  O'Brien  V.  Weiler,  140  N.  Y.  281;  Mullins  v 
Chickering,  no  N.  Y.  513;  Gardner  v.  McLallen,  79  Pa.  St. 
398.  But  see,  Sherwood  v.  Thomasson,  124  Ind.  541. 
See  also,  Dicken  v.  Winters,  169  Pa.  St.  126. 

53,  Whitmen  y,  Foley,  125  N,  Y.  651;  Griffin  v.  Earle,  34 
S.  C.  246. 

54,  Bcvelot  y.  Lestrade,  153  111.  625;  Wylie  v.  Charlton 
43  Neb.  840;  Sutherland  v.  Ross,    140  Pa.  St.  379. 
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55,  Yeakel  v.  McAtee,  156  Pa.  St.  600;  Hopkins  v.  Man- 
chester, 16  R.  I.  663;  Cockrell  v.  Mitchell,  (Miss.  1894)  '5 
So.  Kep.  41.     See  also.  Beard  v.  Bank,  39  Minn.  546. 

56,  Devol  V.  Dye,  123  Ind.  321. 

57,  Orr  V,  Rode,  loi  Ma  387. 

58,  Connor  V.  Root,  1 1  CoL  183. 

59,  Wooters  v.  Hale,  83  Tex.  563. 

60,  Hobart  v.  Hobart,  62  N.  Y.  80;  Harrow  y.  Brown,  76 
Iowa  179;  Curtis  v.  Hoxie,  88  Wis.  41.  See  also.  Chambers 
V.  Hill,  34  Mich.  523. 

61,  Morris  v.  Bank,  93  Ala.  51 1;  Loder  ▼.  Whelplejr,  iii 
N.  Y.  239. 

62,  Buck  V.  Patterson,  7$  Mich.  397. 

63,  Bennett  v.  Virginia  Ranch  Company,  i  Tex.  Civ.  App. 
321- 

64,  Kyte  V.  Foran,  167  Pa,  St.  252.  See  also.  In  re  Spott's 
£sute,  156  Pa.  St.  281. 

65,  Grommes  v.  St.  Paul  Trust  Co.,  147  111.  634. 

2792.  Waiver  under  the  statates. — This 

exception  to  the  statutory  rule  removing  the 
incompetency  of  parties  was  introduced  for 
the  benefit  of  those  representing  the  deceased 
or  incompetent  person;  and  their  represerUa-- 
lives  may^  if  they  choose,  waive  this  privilege. 
All  objection  to  the  competency  of  a  witness 
as  to  a  transaction  with  an  incompetent  or  de- 
ceased person  will  be  deemed  waived^  if  it  is 
not  made  at  the  time  that  the  evidence  is 
given.  ^  But  the  objection  to  such  testimony 
is  not  waived  merely  by  the  fact  that  a  witness 
is  examined  by  the  representative  to  ascer- 
tain whether  he  is  rendered  incompetent  by 
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these  statutes.'    The  strict  nUe  that  the  ad- 
verse party  is  incompetent  to  testify  to  any 
fact  equally  within  the  knowledge  of  the  de- 
ceased has,  however,  been  established  in  some 
states,*    The  courts  of  these  states  hold  that 
the  mere  fact  of  knowledge  on  the  part  of  the 
deceased  or  incompetent    person,    no  matter 
how  slight  that  knowledge  may  have  been,  is 
sufficient  to   disqualify    the  adverse   party.* 
They  also  hold  that  evidence  as  to  facts  equally 
within  the  knowledge  of  the  deceased  or  in- 
competent person  can  not  be  received,  even  if 
his  representative  does  not  object  to  it  when 
it  is  offered.*     The  privilege   of  objecting  to 
the  competency  of  an  adverse  party  as  a  wit- 
ness to  transactions  or  communications  with 
a  deceased  or  incompetent   person  is  waived 
when  the  representative  calls  the  adverse  party 
as  a  witness;*  and,  when  so  called,    the   ad- 
verse party  may  testify  as  to  the  whole  trans- 
action.^    The  privilege  of    objecting    to    the 
competency  of  the  adverse  party  is  also  deemed 
to  be  waived,  if  the  representative  introduces 
testimony  as  to  the  transaction  or  communica- 
tion in  question.*    This  may  be  done  by  intro- 
ducing the  deposition  of  the  deceased  or  in- 
competent person.*    This  renders  the  adverse 
party  competent   to  testify  fully  as  to  those 
transactions  dealt  with  in  the  deposition,  but 
he   can  not   go  into  other  communications  or 
transactions.  *®     So  the  introduction  of  a  writ- 
ing does  not  make  the  adverse  party  compe- 

144 
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tent  to  show  what  was  s^iid  and  done  when 
that  writing  was  made,  '*  but  when  the  repre- 
sentative has  gone  into  the  writings,  the  ad- 
verse party  becomes  competent  as  to  the 
whole  transaction."  When  a  deposition  is 
introduced  merely  to  show  the  identity,  of 
two  causes  of  action,  this  does  not  make  the 
adverse  party  competent  to  testify  as  to  any 
transactions  or  communiciations  with  the  de- 
ceased or  incompetent  persons."  So  the  mere 
fact  that  the  deposition  of  a  deceased  or  incom- 
petent person  has  been  taken  before  the  death 
or  incompetency  of  the  party  occurred  does 
not  render  the  adverse  party  competent, 
unless  it  has  been  read,^*  even  if  it  is  in 
court.**  But  the  representative  waives  the 
r  ght  to  object  to  the  testimony  of  the  ad- 
verse party  as  to  such  transactions  or  com- 
munications, if  he  has  caused  the  deposition 
of  the  adverse  party  to  be  taken.  The  depo- 
sition may  be  read  by  the  adverse  party  him- 
se'f,  if  the  representative  refuses  to  read  it,  dies- 
pi  te  the  fact  that  it  deals  with  transactions  or 
communications  with  a  deceased  or  incompetent 
person.'*  So  the  adverse  party  may  render 
himself  competent  as  to  such  transactions  or 
communications  by  introducing  deposition  of 
the  decedent  or  that  of  himself,  taken  before 
the  death  of  the  otl^er  party."  So  objections 
to  the  competency  of  the  adverse  party  may 
be  waived  if  the  testimony  of  the  deceased  or 
incompetent  person  which  has  been  preserved 
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in  the  bill  of  exceptions  w  introduced,^*  or  if 
such  testimony,  taken  at  a  former  trial  oi* 
hearing  of  the  action,  is  presented  by  the 
representative. "  If  the  whole  of  the  testimony 
so  taken  is  not  read,  the  adverse  party  may 
read  as  much  more  as  he  deems  necessary  to 
present  his  case  fairly  to  the  jury ;  *  and,  as 
in  the  case  of  depositions,  the  adverse  party 
may  himself  testify  as  to  transactions  with 
the  deceased  or  incompetent  person  which  were 
dealt  with  in  the  testimony  so  introduced." 
The  rule  is  that  the  evidence  must  be  compe- 
tent at  the  tim,e  it  is  given.  If  the  adverse 
party  has  died  or  become  incompetent  since 
the  trial  began,  the  other  party  is  disquali- 
fied by  these  statutes,  as  they  have  reference 
to  the  time  of  trial,  rather  than  to  that  at 
which  the  suit  was  begun."  So  if  the  other 
party  to  the  action  has  died  or  become  in- 
competent since  being  examined,  the  adverse 
party  is  not  competent  as  to  transactions 
with  the  deceased  party  which  are  not  treated 
in  this  testimony.®  Nor  is  the  adverse  party 
competent  to  testify  as  to  transactions  with 
a  deceased  or  incompetent  person,  even  if  at 
a  former  trial  of  the  same  action,  occurring 
before  his  death  or  incompetency,  the  deceased 
or  incompetent  person  testified  fully  as  to  such 
transactions,  unless  this  testimony  should  have 
been  introduced  by  the  representative.^  The 
mere  fact  that  the  representative  called  the 
adverse  party  at  a  former  trial  does  not  make 
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him  competent  as  to  any  such  communica- 
tion or  transaction  at  a  new  trial  oi  the  ac- 
tion, unless  the  representative  in  some  way 
waives  the  privilege  of  objecting  to  the  com- 
petency of  the  adverse  party  as  a  witness.* 
If  the  representative  teatifies  or  ccUls  other  wit- 
nessea  to  testify  as  to  transactions  or  commun- 
ications of  the  deceased  or  incompetent  with 
the  adverse  party,  he  thereby  waives  his  right 
to  object  to  the  testimony  of  the  adverse 
party.  But  the  adverse  party  is  competent 
only  as  to  those  transactions  or  communi- 
cations concerning  which  testimony  has  been 
given,*  but  he  may,  of  course,  go  fully  into 
all  those  transactions.*'  The  courts  of  some 
states,  however,  hold  that,  if  the  representa- 
tive has  introduced  testimony  as  to  any 
transaction  with  any  deceased  or  incompetent 
person,  the  adverse  party  may  testify  gener- 
ally and  to  any  extent.*®  But  the  general 
rule  is  as  stated.  The  adverse  party  cannot 
testify  as  to  any  transactions  other  than  those 
concerning  which  the  representative  has  intro- 
duced evidence,  even  though  such  testimony 
as  to  a  separate  and  independant  transaction 
or  communication  would  tend  to  contradict 
the  testimony  given  as  to  the  transaction  in 
question.**  Nor  does  the  mere  fact  that  the 
representative  has  offered  himself  as  a  witness, 
when  he  has  not  gone  into  these  transactions 
or  communications  of  the  adverse  party  and 
the  deceased,  make  the  adverse  party  compe- 
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tent.**     When. the  representative  has  ifUrodticed 
evidence  as  to  transactions  between  the    de- 
ceased and  the  adverse  party,  the  court  has 
no  discretion   to  receive  or  refuse  the  testi- 
mony as  he  sees  fit.     It  must  receive  the  tes- 
timony of  the  adverse  party,  if  it   is   offered 
in  such  case.'^     The  incompetency  of  the  ad- 
verse party  may  also  be  removed  by  his  being 
cross-examined  as  to  the  transaction   in  ques- 
tion by  the  representative;  ^  and  he  is  thereby 
rendered  competent  to  testify  to  the  whole  of 
that  particular  transaction."     But  cross-ex- 
amination as  to  conversations   that  did  not 
take  place  between  the  deceased  and  the  ad- 
verse party  does  not  warrant  a  general   ex- 
amination as  to  the  decedent's  conversations 
on    the  subject  matter, of  the  controversy." 
The    Illinois  court  has   held    that,    by  such 
cross-examination,    the   representative    does 
not  waive  the  right  to  object  to  such  testi- 
mony   as    incompetent    after    it    has     been 
given. "     The  adverse  party   may  cross-exam- 
ine the  witnesses  introduced  by  the  represen- 
tative/w//y  as  to  the  whole  of  the   transac- 
tion or   communication  in  question,"  but  he 
cannot  cross-examine  the  representative   as 
to  facts  not  touched  in  the  direct  examination,"^ 
and  thus  make  his  own  testimony  competent.  *" 
The  weight  of  authority  holds    that,  in  ca^es 
vjhere  both  parties  represent  deceased  or  in- 
competent   persons,     both    are    incompetent 
tinder  these  statutes  by  virtue  of  their  office." 


i792  COMPETENCY  OF  WITNESSES.  1722 

But  either  of  them  may  render  himself 
competent,  if  he  is  not  otherwise  interested 
in  the  controversy,  by  resigning  his  office.** 
The  general  rules  of  evidence  apply  in  all 
cases  arising  under  these  statutes,  unless  ex- 
pressly abrogated  by  the  statutes  themselves. 
Admissions  of  the  adverse  party  are  compe- 
tent as  to  communications  or  transactions 
with  the  deceased  or  incompetent  person,"  but 
the  adverse  party  may  testify  to  rebut  these 
admissions.*^  So  it  has  been  held  that  these 
statutes  do  not  remove  the  incompetency  of 
husband  and  wife,  nor  do  they  allow  attorneys 
to  testify  to  confidential  communications.*^ 

1,  Norris  v.  Stewart's  Heirs,  105  N.  C.  455;  Parrish  v. 
Mci^eal,  36  Neb.  727.  Contra,  McHugh  v.  Dowd's  Estate, 
86  Mich.  412.  See  also,  ^chilles  v.  Achilles,  137  111.  589. 
So  in  states  where  the  representative  is  not  allowed  to 
testify  in  his  own  behalf,  unless  called  by  the  court  or  adverse 
party,  objection  to  the  competency  of  his  evidence  b  deemed 
^o  be  waived,  unless  made  when  the  testimony  is  offered, 
Denbo  v.  Wright,  53  Ind.  226. 

2,  Tretheway  v.  Carey,  (Minn.)  62  N.  W.  Rep.  815. 

3,  Wood  v.  Fox,  8  Utah  380;  McHugh  v,  Dowd'i  Estate, 
.86  Mich.  412;  Simpson  v.  Gafney,  66  N.  H.  261. 

4,  Kimball  V.  Kimball,  16  Mich.  211. 

5«  McHugh  V.  Dowd's  Estate,  86  Mich.  412. 

.  6,  Keithley  v.  Stafford,  126  111.  507;  Bartlett  y.  Burden, 
II  Ind.  App.  419;  Warren  v.  Adams,  19  CoL  515;  Dunlap 
V.  Dunlap,  94  Mich.  11. 

7,  Niccolis  V.  Esterley,  16  Kan.  32;  Warren  v.  AdamSy  19 
Col.  515. 

8,  Mumm  y.  Owens,  2  Dill,  f U.  S.) 475;  Burleigh  ▼.  White. 
64  Me.  23;  Dowis'  Heirs  v.  Elliott,  (Ky.)  29  S.  W.  Rep.  14a. 
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9,  Monrore  v.  Napier,  52  Ga.  385;  Rakes  y.  Brown,  34  Neb. 
304;  Eaves  y.  Harbin,  12  Bush  (I^.) 445;  Allen  y.  Chouteau, 
102  Ma  309;  Mumm  v.  Owens,  2  DilL  (U.  S.)  475. 

10,  Burleigh  v.  White,  64  Me.  23;  Allen  y.  Chouteau,  102 
^^o  309;  Jackson  v.  Jones,  74  Tex.  104. 

11,  Woodbury  v.  Woodbury's  Estate,  48  Vt.  94. 

12,  Sheipp  V.  Davis,  78  Ga.  20. 

13,  Furbush  v.  Barker,  38  Neb.  I. 

14,  Levy  V.  Dwight,  12  CoL  loi.  bee  also,  Messimer  v. 
McCrary,  I13  Mo.  382. 

15,  HoUis  V.  Calhoun,  54  Ga.  115. 

16,  Thomas  v.  Irwin,  90  Tenn.  512;  Neis  v.  Farquharson, 
9  Wash.  508. 

17,  Coble  y.  McClintock,  10  Ind.  App.  562. 

18,  Stone  v.  Hunt,  114  Mo.  66.    . 

19,  Beardsiee  v.  Reeves,  76  Mich.  661.  But  see,  Green 
V.  Gould,  3  AJlen  465. 

20,  Beardsiee  v.  Reeves,  76  Mich.  661. 

21,  Stone  V.  Hunt,  1 14  Mo.  66. 

22,  Hart  V.  McGrew,  (Pa.  1 887)  ii  At.  Rep.  617.  A  dep- 
osition used  on  the  trial  cannot  be  suppressed  on  appeal  be- 
cause of  the  death  of  the  adverse  party  since  the  trial, 
Hinkson  v.  Ervin,  (W.  Va.)  20  S.  E.  Rep.  1849. 

23,  Beckhaus  v.  Ladner,  48  N.  J.  Eq.  152. 

24,  Taylor  v.  Bunker,  68  Mich.  258;  Cake  v.  Cake,  162 
Pa.  St.  584. 

25,  Bair  v.  Frischkorn,  151  Pa.  St.  466. 

26,  Rakes  v.  Brown,  34  Neb.  304;  Parrish  y.  McNeal, 
36  Neb.  727;  Martin  v.  Martin,  118  Ind.  227;  Griffin  y. 
•Griffin,  125  111.  430;  Bryant  y.  Stainbrook,  40  Kan.  356; 

Keiton  V.  Hill,  59  Me.  259;  Murphy  v.  Ray,  73  N.  C.  588; 
Waters  y.  Davis,  (Ky.  1887)  2  S.  W.  Rep.  695;  Corning  y. 
Walker,  100  N.  Y.  547,  550;  Rankin  y.  Hannan,  38  Ohio 

'§!;>  438;  Williams  v.  Cooper,  113  N.  C.  286.  But  see,  Red- 
ding V.Godwin,  44  Minn.  355;  Allen  v.  Jones,' I  Ind.  App. 

'63. 
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27,  Matthews  v.  Hoagland,  48  N.  J.  Eq.  455;  McCartin 
V.  Traphagen*s  Adm.,  45  N.  J.  Eq.  265;  Nay  v.  Curley,  113 
N.  Y.  575. 

28,  D<w  V.  Merrill,  65  N.  H.  107.  But  the  New  Hamp- 
shire court  holds  that  the  identification  of  the  deceased's 
books  by  his  representative  is  not  an  election  on  his  part  to 
testily  or  a  waiver  ot  the  privileges  of  the  statute,  Sheehan 
V.  Hennessey,  65  N.  H.  10 1. 

29,  Martin  v.  Hillen,  142  N.  Y.  140. 

30,  McCartin  v.  Traphagen's  Adm.,  45  N.  J.  Eq.  265. 

31,  Ballou  V.  Tilt  on,  52  N.  H.  605. 

32,  Michigan  Savings  Bank  v.  Estate  of  Buller,  98  Mich. 
38 1;  Boyd  V.  Conshohocken  Mill,  149  Pa.  St.  363.  But 
see.  Green  v.  Gould,  3  Allen  465. 

33,  Foster  v.  Hess,  (Minn.  1894)  59  N.  W.  Rep.  193; 
Smith  V.  Smith,  loi  N.  C  461 ;  CM  v.  Moses,  112  N.  Y. 
426. 

34,  Lahey  v.  Heenan,  81  Pa.  St.  185;  Perry  v.  Mulligan, 
58  Ga.  479. 

35,  Achilles  v.  Achilles,  137  111.  589. 

36,  Brown  v.  Foster,  41  S.  C.  118. 

37,  Williams  v.  Cooper,  1 13  N.  C.  286, 

38,  Corning  v.  Walker,  100  N.  Y.  547. 

39,  Mills  V.  Davis,  113  N.  Y.  243;  Snyder  v.  Fiedler,  139 
U.  S.  478;  Bowie  V.  Bowie,  77  Md.  311. 

40,  Snyder  v.  Fiedler,  139  U.  S.  478. 

41,  Treadwell  v.  Lennig,  50  Fed.  Rep.  872. 

42»  Johnson  v.  Heald,  33  Md.  352;  Stewart  ▼.  Kirk,  69 
IlL  509. 

43,  Wooster  v.  Hill,  22  Fed.  Rep.  830;  Lucas  v.  Brooks, 
18  Wall.  453;  Connecticut  life  Ins.  Co.  y.  Scbaefer,  94  U. 

<79S.  Meaning  at  the  term  **  tnmsae- 

tion.*' —  The  term  "  transaction  **  which  is  naed 
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in  nearly  all  the  statutes  has  not  been  given 
any    very   definite   meaning   by   the  courts. 
Whatever  may  be  done  by  one  person  which 
affects  another's  rights,  and  out  of  which  a 
cause  of  action  may  arise,   is  a  transaction.* 
It  is  a  broader  terra  than  contract^   for  while 
every  contract  is  a  transaction,  every  trans- 
action is    not  a  contract.'      But  the  courts 
have  interpreted  the  term  as  the  justice  of 
each  case  seemed  to  demand,  raiher  than  by  any 
abstract  definition,  as  will  be  seen  by  a  few 
of  the  decided  cases.     The  execution  of  a  note 
by  a  deceased  person,'  or   the  delivery  of  a 
letter  or  of  property^  is  such  a  transaction 
with   the  deceased  as  to   render  the  adverse 
party    incompetent   to   testify    to   the   same 
under  the  statute.     It  has  been  held  that  the 
adverse  party  is  also  incompetent  in  suits,  in 
which  a  representative  is  a  party,  to  testify 
as  to  a  bargain  or  a  contract  as  to  services, 
which  was  made  with  the  deceased  or  incom- 
petent person,*  or  as  to  the  value  of  the  ser- 
vices rendered,'  or  even  that  the  services  were 
performed.'      Nor   can    he   testify    that   the 
account  sued  on  is  correct,'  or  that  the  work 
done  had  not  been  paid  for.'  or  as  to  the  kind 
of  work  done  or   what  pay  was  expected  for 
the  same,*^  or  that  the  note  in  question  had 
been  paid,"  or  that  money  bad  been  deposited 
with   the   deceased   or   incompetent  person." 
So  the  alleged  marriage  of  the  deceased,  when 
it  is  the  question   in  issue,  is  a  transaction 
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within  the  meaning  of  the  statute."  It  has 
been  held  that  these  statutes  render  incom- 
petent testimony  to  prove  the  contents  of  lost 
deeds  ^*  or  of  lost  letters,"  even  if  the  repre- 
sentative of  the  deceased  or  incompetent  per- 
son has  been  given  notice  to  produce  the 
originals,"  the  want  of  notice  of  protest,"  the 
consideration  of  a  deed  or  note,"  the  date  of 
a  debt  against  the  deceased"  or  that  the 
mortgage  in  question  was  mere  security  for 
notes  that  the  deceased  had  endorsed  for  the 
mortgagor.*  An  adverse  party  cannot  testify 
as  to  transactions  or  communications  with  a 
deceased  or  an  incompetent  person  which  are 
favorable  to  himself,  such  as  would  release 
him  from  a  debt  to  the  deceased  or  incom- 
petent person, 2*  or  show  that  a  debt  was  due 
him  from  such  deceased  or  incompetent  per- 
son or  that  the  deceased  was  jointly  bound 
with  him.^^  Nor  can  the  representative  of  the 
deceased  or  incompetent  person  testify  as  to 
transactions  with  such  deceased  or  incompe- 
tent person  that  are  favorable  to  himself  per- 
sonally.® Among  the  things  decided  by  the 
courts  not  to  be  transactions  with  the  deceased 
or  incompetent  person,  within  the  meanings 
of  this  statute,  are  the  finding  of  a  will  or 
other  document  after  the  death  of  the  de- 
ceased,2*  the  carrying  of  supplies  to  the 
decedent,**  the  occupation  of  land  without 
agreement,®  testimony  as  to  the  situation  of 
an  abutment  of  an  old  bridge,'"  the  loss  of  a 
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note  sued  on,'^  the  proving  of  residence  when 
material,"  the  insolvency  of  sureties,**  the 
attempt  to  collect  a  note"  or  to  sell  goods'* 
and  the  instructions  to  a  person  who  wrote 
letters  or  drew  instruments  for  the  deceased." 
When  the  meacing  of  such  documents  is 
obscure,  the  scrivener  who  wrote  them  may 
explain  their  purport,  even  though  one  of  the 
parties  is  dead.**  It  has  been  held  that  the 
statutes  do  not  apply  to  actions  by  adminis- 
trators to  recover  damagers  from  a  railway 
for  killing  the  deceased.''  The  statutes  do 
not  render  the  adverse  party  incompetent  to 
testify  as  to  the  quality  of  the  board  fur- 
nished the  incompetent  or  deceased  person 
and  as  to  the  length  of  time  for  which  the 
board  was  given,"  but  he  is  incompetcDt  as 
to  conversations  with  the  deceased  or  incom- 
petent person  as  to  such  board. '^  The  adverse 
party  is  competent  to  testify  as  to  the  con- 
dition of  the  deceased  or  incompetent  person 
and  as  to  the  amount  of  time  required  to 
care  for  him,"  or  to  the  amount  of  money  col- 
lected," or  to  the  contract  of  hire  by  which 
the  deceased  gained  possession  of  the  property 
in  question*®  or  that  the  deceased  knew  the 
amount  of  work  that  the  adverse  .party  had 
done,  when  this  information  on  the  part  of 
the  adverse  party  was  not  gained  from,  con- 
versations with  the  deceased."  But  thiB  stat- 
utes in  some  of  the  states,  by  expressly 
excluding  the  testimpny  of  the  adverse  party 
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as  to  facts  equally  within  the  knowledge  of 
the  deceased  or  incompetent  person,  makes 
this  rule  of  no  force  in  those  jurisdictions. 
Most  of  the  authorities  hold  that  the  adverse 
party  cannot  prove  the  genuineness  of  the 
signature  of  a  deceased  or  incompetent  per- 
son to  an  instrument  in  which  he  is  inter- 
ested.** Nor  can  the  adverse  party  testify 
that  the  signature  to  an  instrument,  unfavor- 
able to  his  interest,  was  procured  by  fraud.** 
But  these  statutes  do  not  make  the  adverse 
party  incompetent  to  prove  the  signature  of 
a  deceased  or  incompetent  person  to  a  collat- 
eral instrument.**  In  general,  the  adverse 
party  may  testify  to  any  fa^ct  which  is  not 
either  a  transaction,  a  communication  or  a 
statement  of  the  deceased  or  incompetent  per- 
son, even  if  it  is  material  to  the  case,  unless 
the  statute  expressly  makes  him  incompetent 
as  to  facts  equally  within  the  knowledge  of 
the  deceased  or  incompetent  person.**  If  the 
transaction  relative  to  the  estate  of  the  de- 
ceased or  incompetent  person  occurred  a/ter 
the  person  died  or  became  incompetent,  the 
adverse  party  is,  as  a  rule,  competent  to  tes- 
tify as  to  them.  *•  But  this  rule  does  not  apply, 
of  course,  when  the  representative  with 
whom  the  transaction  was  had  is  himself 
dead.  It  has  been  held  in  Illinois,  however, 
that,  if  the  representative  is  a  guardian  or 
trustee,  these  transactions  must  be  subse- 
quent to  the  time  when  the  ward  or  eestiei  que 
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trust  became  of  age  as  well  as  after  the  death 
or  incompetency  of  the  deceased  or  incompe- 
tent person,  in  order  to  bring  the  case  within 
the  rule  just  stated.*^ 
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2704.  TransactionB  with  partners  or 
agents,  or  in  the  presence  of  third  per- 
sons.— The  statutes  and  decisions  in  the 
various  jurisdictions  modify  the  general  rule 
somewhat  when  the  parties  to  the  transac- 
tion in  question  stand  in  some  special  relation 
to  each  other,  as  is  the  case  with  partners 
and  principals  and  agents.     In  case  a  mem" 
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her  of  a  partnership  di^s,  the  surviving  mem- 
bers are  representatives  within  the  meaning 
of  these  statutes,  and  the  adverse  party  is 
not  competent  as  to  a  transaction  or  com- 
munication with  such  deceased  or  incom- 
petent partner,  in  which  he  appeared  in  his 
capacity  as  a  member  of  the  firm.*  If,  how- 
ever, the  transaction  or  communication  was  in 
the  presence  of  a  surmving  partner,  the  adverse 
party  is  thereby  made  competent  to  testify 
as  to  such  transaction  or  communication.* 
Some  authorities  hold  that,  if  the  surviving 
partners  enjoy  the  benefits  of  the  transaction 
or  are  seeking  to  enforce  rights  acquired  be- 
cause of  it,  they  will  not  be  allowed  to  claim 
the  privilege  of  excluding  the  testimony  of 
the  adverse  party.'  Some  of  these  courts 
hold  this  rule  because  of  the  nature  of  the 
partnership  relation,  others  because  of  the 
wording  of  the  statutes.  It  has  been  held 
that  the  surviving  partners  cannot  be  excluded 
under  statutes  that  make  assignees  incompe- 
tent as  to  such  communications  or  transac- 
tions.* The  survivors  cannot  testify  for  them- 
selves nor  for  each  other  against  the  representa- 
tive of  a  deceased  or  incompetent  person,  even 
if  he  were  a  partner  in  their  firm ;  *  nor  are  they 
competent  witnesses  to  establish  the  existence 
of  the  partnership  relation  between  them- 
selves and  the  deceased  or  incompetent  per- 
son.® But  the  mere  fact  that  the  deceased 
was  a  member  of  the  partnership,    and  that 
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the  matters  in  controversy  relate  to  the 
partnership  affairs  does  not  take  the  case  out 
of  the  general  rule,  unless  the  testimony 
offered  was  adverse  to  the  interest  of  the 
representative.  "^  The  reason  for  the  rule 
rendering  the  adverse  party  incompetent  as 
to  transactions  or  communications  with  the 
deceased  or  incompetent  person  is  often  want- 
ing when  an  agent  represented  either  party 
in  the  transaction  or  communication  in  ques- 
tion, for  such  agent  is  competent  to  testify 
to  all  that  took  place,  and  to  all  that  was  said 
at  that  time.  Since  he  is  not  interested  in 
the  result  of  the  action,  nor  bound  by  the 
judgment,  he  is  deemed  an  impartial  witness. 
This  exception  does  not,  however,  override 
the  general  rule,  so  as  to  make. an  adverse 
party  competent  by  the  fact  that  the  repre- 
sentative of  the  deceased  or  incompetent  per- 
son who  is  a  party  to  the  action  acted  for  the 
deceased  as  an  agent  in  the  transaction  in 
question.®  But  the  courts  guard  the  right 
of  the  representative  of  the  deceased  or  in- 
competent person  to  object  to  such  testimony 
carefully,  and  hold  that  the  existence  of  the 
agency  must  first  he  determined  by  the  court 
before  testimony  can  be  considered  competent 
because  an  agent  participated  in  the  trans- 
action or  communication.'  The  adverse  party 
is  competent  to  testify  to  transactions  or 
communications  with  a  deceased  or  incom- 
petent person  which  were  made  with  an  agent  of 
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such  a  person  in  cases  in  which  the  agerU  is 
still  alive  and  competent  to  testify. ^^  But  the 
testimony  of  the  adverse  party  must  be  con- 
fined to  those  transactions  or  communications 
which  were  had  with  the  agent."  The  death 
of  the  agent  of  either  party  does  not  render 
the  other  party  incompetent  to  testify  to 
transactions  conducted  by  the  deceased  agent 
for  his  principal  who  is  still  alive  and  com- 
petent to  testify.  The  principal  is  not  the 
survivor  of  the  agent;  nor  is  the  estate  of 
the  agent  affected  by  the  action."  The  rule 
Is  not  uniform  in  the  different  states  as  to 
the  competency  of  the  agent  of  t/ie  adverse 
party  to  testify  to  transactions  or  communi- 
cations with  the  deceased  or  incompetent 
person.  The  rule  more  generally  adopted 
seems  to  be  that,  as  the  agent  is  not  a  party 
to  the  action  nor  bound  by  the  judgment,  he 
is  a  competent  witness  for  the  adverse  party 
to  prove  any  transaction  or  communication 
with  the  deceased  or  incompetent  person." 
Much  of  the  apparent  conflict  in  regard  to 
this  rule  arises  from  the  varying  provisions  of 
the  statutes.  An  agent  is  competent  to  prove 
the  fact  of  his  agency  and  the  extent  of  his 
authority,  even  if  his  principal  is  deceased 
or  incompetent.  **  But  a  husband  has  been  held 
incompetent  to  testify  that  his  wife  acted 
as  his  agent  in  all  transactions  with  the  de- 
ceased or  incompetent  person."  But  ifj  in 
any  case,  an  agent  becomes  personally  resptm- 
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siblcj   as   for  fraudulent  transactions   in   the 
execution  of  his  agency,  he  is  then  an  inter- 
ested party,  and  is,  in  all  cases,  incompetent 
to  testify  as  to  transactions   or   communica- 
tions with  the  deceased  or  incompetent   per- 
son.'*    One  who  has  acted  as  an  agent  is,  of 
course,  competent  in  actions  between  himself 
and  a  party  to  the  contract,   even  if  the  sub- 
ject of  the  action  belonged  to  the  deceased." 
The   rule   is    not   the   same   where  the    agent 
represented  a  public  or  a  private  corporation. 
In  such  case,  the  adverse  party  is  nob  com- 
petent to  testify  as  to  transactions   or   com- 
munications with  the  deceased   agent  of  the 
corporation  who  conducted  its  business,  as  the 
corporation,  being  a  mere   artificial   person, 
cannot  be  the  survivor  of   an  agent   and  can 
have    no     knowledge     of     the      transaction 
or  communication  in  question."     But   if   the 
transaction   was    had    with    two    officers    or 
agents  of  the  corporation,  so  that  there  is  a 
survivor  who  has  personal  knowledge  of  such 
transaction,  the  adverse  party  is  competent 
as  to  such  transaction."     The  dissolution  of 
the  corporation   does   not  mako   the   adverse 
party   incompetent,    if  the  agent    or    officer 
with  whom  the  transaction  was   had   is   still 
living  and  competent  to  testify,  as  the  statutes 
refer  to  the  death  of  natural  persons,  and  not 
to  that  of  artificial  beings.**   One  attempting 
to  compel  a  corporation  to  transfer  stock  to  him 
is  a  competent  witness  in  his  own  behalf,  al- 
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though  the  person  from  whom  he  bought  the 
stock  be  deceased  or  incompetent.^'  It  was 
held  in  Illinois  that  a  stockholder  of  a  cor- 
poration^ against  which  suit  has  been  brought, 
can,  on  the  trial  of  the  action,  testify  only 
to  such  matters  occurring  before  the  death  of 
the  deceased  as  have  been  gone  into  by  the 
representative  who  is  suing  for  the  benefit 
of  the  estate  of  the  deceased."  As  a  thira 
party,  present  when  the  transaction  or  com- 
munication of  the  deceased  or  incompetent 
person  with  the  adverse  party  occurred,  who 
is  not  a  party  to  the  suit  againi^t  the  repre- 
sentative, or  affected  by  the  judgment  in  the 
case,  has  no  motive  to  testify  falsely,  the 
courts  hold  such  third  persons  competent  as 
to  such  transactions  or  communications.^ 
This  is  true,  even  if  the  parties  or  third  per- 
sons are  husbands  or  wives  or  other  relatives 
of  the  parties  to  the  suit,  provided  they  did 
not  participate  in  the  transaction  or  com- 
mun  ication.  ^^  But  the  fact  that  conversations 
of  the  deceased  and  adverse  party  were  over- 
heard by  a  third  person  does  not  make  the 
adverse  party  competent  as  to  such  conversa- 
tions. ^^  The  adverse  party  may,  however, 
testify  as  to  conversations  betwee9i  the  deceased 
or  incompetent  person  and  a  third  party 
which  were  overheard  by  him."  He  is  also 
competent  to  testify  to  communications  ojr 
transactions  vdth  third  persons  in  regard  to 
the  transaction  or  communication  which   Is 
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involved  in  the  case.*^  But  he  cannot  rebut 
testimony  given  by  a  third  person  as  to  what 
took  place  in  an  interview  between  himself 
and  the  deceased  and  incompetent  person  as 
to  the  transaction.**  The  account  books  of 
either  party  may  be  introduced  in  evidence, 
even  if  one  party  to  the  transaction  is  dead. 
But  the  court  must  first  be  satisfied  by  evi- 
dence, given  by  the  party  introducing  the 
books,  that  they  contain  a  full  and  fair  ac- 
count of  the  transaction  of  the  deceased  or 
incompetent  petson  with  the  adverse  party." 
The  adverse  party  cannot,  however,  testify 
that  the  deceased  or  incompetent  person  gave 
him  a  book  containing  an  account  of  money 
claimed  to  have  been  deposited  with  the  de- 
ceased or  incompetent  by  the  adverse  party, 
when  such  book  is  not  produced  in  court;** 
nor  can  the  adverse  party  testify  to  a  settle- 
ndent  of  the  book  account  sued  upon  by  the 
riepresentative.^V  As  the  rules  stated  in  this 
section  are  all  exceptions  to  the  general  rule, 
the  party  offering  such  testimony  must,  in 
each  case,  show  that  the  conditions  exist 
that  make  such  testimony  competent  before 
it  can  be  received.** 

I,  Harris  v.  Bank,  22  Fla.  501;  I  Am.  St.  Rep.  201; 
Lawrence  v.  Vilas,  20  Wis.  381;  Baxter  v.  Leith,  28  Ohio 
St.  84;  Hanna  v.  Wray,  77  Pa.  St.  27;  Adams  .v.  Eatherly 
Hardware  Co.,  78  Ga.  485. 

'  2,"  Lawrence  V.  Vilas,  20  Wis.  381;  McGehee  v.  Jones,  41  ^ 
Ga.  123;  Paddock  V.  Potter,  67  Vt.  36a. 
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3,  Fales  v.  Jordan,  44  Miss.  283;  Wood  v.  Stewart,  9  Ind. 
App.  321;  Clapp  V.  Hull,  18  R.  I.  652.  Contra,  Hook  v. 
Bixby,  13  Kan.  164;  Wiley  v.  Morse,  30  Mo.  App.  266; 
Parker  v.  Edwards,  85  Ala.  246. 

4,  Carlton  v.  Mays,  8  W.  Va.  245;  Tremper  v.  Conklin, 

44  Barb.  (N.  Y.)  456.  Contra,  Standbridge  v,  Catanach,  83 

Pa.  St.  368. 

5,  Godfrey  v.  Templeton,  86  Tenn.  161 ;  Dick  v.  Williams, 
130  Pa.  St.  41;  Graham  v.  Howell,  50  Ga.  203. 

6,  Cooper  v.  Wood,  i  Col.  App.  10 1;  Adams  v.  Morrisoiiy 
113  N.  Y.  152. 

7,  Hosmer  v.  Burke,  26  Iowa  353. 

8,  Whittaker  v.  Groover,  54  Ga.  174. 

9,  Cairns  v.  Mooney,  62  Vt.  172. 

•10,  Smith  V.  Smith's  Estate,  91  Mich.  7;  Hanf  v. 
Northwestern  Aid  Assn.,  76  Wis.  450;  Miller  v.  Wilson, 
126  Mo.  48;  Kansas  Manufacturing  Co.  v.  Wagoner,  25  Neb. 
439;  Andrews  v.  Fendall,  7  Mackey(D.  C.)  31 1;  Reherd's 
Adm.  V.  Clem,  86  Va.  374;  Davis  v.  Hawkins,  163  Pa.  St. 
228. 

11,  Reherd's  Adm.  v.  Qem,  86  Va.  374. 

12,  Reynolds  v.  Iowa  Ins.  Co.,  80  Iowa  563;  Crawford  v. 
Hildebrandt,  65  N.  Y.  107;  Sprague  v.  Bond,  113  N.  C 
557;  Poquet  v.  North  Hero,  44  Vt.  91;  Spencer  v.  TrafFord, 
42  Md.  i;  Voss  v.  King,  33  W.  Va.  236;  Roberts  v.  Rich- 
mond Co.,  109  N.  C.  670;  Kansas  Manufacturing  Ca  v. 
Wagoner,  25  Neb.  439;  Cornell  v.  Barnes,  26  Wis.  473. 
Contra,  Robertson  v.  Reed,  38  Mo.  App.  32.  By  the  pro- 
visions of  some  of  the  statutes,  the  adverse  party  is  expressly 
made  incompetent  as  to  transactions  or  communications 
with  agents  of  deceased  or  incompetent  persons,  Warren  v. 
Strane,  82  Ala.  34. 

13,  Nerpass  v.  Gilman,  104  N.  Y.  506;  Fidelity  &  C  Ccx 
V.  GofPs  Ex.,  (Ky.)  30  S.  W.  Rep.  620;  Darwin  v.  Keigher, 

45  Minn.  64;  Shaub  v.  Smith,  50  Ohio  St  648;  Krause  ▼. 
Equitable  Life  Assurance  Soc  ,  (Mich.)  63  N.  W.  Rep.  440. 
Contra,  Insurance  Co.  of  N.  A.  v.  Brim,  1 11  Ind.  28 1;  Mc- 
Camy  v.  Cavender,  92  Ga.  254.     But  this  last  case  holds 
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that  where  the  agent  took  no  part  in  the  tnnsaotioa  or  eom- 
munication,  but  simply  overheard  what  was  said  and  i«  in 
no  way  affected  by  the  judgment,  he  is  competent. 

14,  Samuel  v.  Bartee,  53  Mo.  Apjx  587;  Gifibrd  v. 
Thomas'  Estate,  62  Vt.  34;  Davis  v.  Davis,  93  Ala.  173. 

15,  Sanborn  t.  Cole,  63  Vt.  59a 

16,  Butz  v.  Schwartz,  135  111.  i8a 

17,  Davis  ▼.  Hawkins,  163  Pa.  St.  228. 

18,  Farmers  Union  Elevator  Co.  v.  Syndicate  Ins.  Ca,  40 
Minn.  155;  Williams  v.  Edwards,  94  Mo.  447;  Downmg  v. 
Woodstock  Co.,  93  Ala.  262;  I^ngiford  v.  Commissioners, 
75  Ga.  502.  Contra,  Bexar  Association  ▼•  Newman,  (Tex. 
Qv.  App.  1893)  25  S.  W.  Rep.  461. 

19,  Lyttle  V.  Chicago  &  W.  M.  Ry.  Ca,  84  MidL  289, 

20,  Williams  v.  Edwards,  94  Mo.  447. 

31,  Firemen's  Ins.  Co.  v.  Peck,  126  III.  493. 

22,  Coosolidated  loe  Co.  v.  Kiefer,  26  111.  App.  466. 

23,  Klopfer  V.  Levi,  33  Mo.  App.  322;  Propst  v.  Fisher, 
104  N.  C.  214;  Thomas  v.  Miller,  105  Pa.  St.  216. 

24,  Snllivan  v.  Latimer,  38  S.  C.  158;  Gable  v.  Hamer,  83 
Ind.  457;  Denbo  v.  Wright,  53  Ind.  226. 

25,  Taylor  v.  Bunker,  68  Mich.  258;  Heyne  v.  Doerfler, 
124  N.  Y.  505;  Hutchinson  v.  Cleary,  3  N.  Dak.  270. 

26,  Waterman  Real  Estate  Ex.  v.  Stephens,  71  Mich.  104; 
Marsh  v.  Gilbert,  2  Redf.  (N.  Y.)  465;  Smith  v.  James,  72 
Iowa  515;  Hildebrandt  v.  Crawford,  65  N.  Y.  107. 

27,  Watts  V.  Warren,  108  N.  C.  514;  Farmers*  &  Trad- 
ers* Bank  v.  Creveling,  84  Iowa  677. 

28,  Allen  V.  Jones,  i  Ind.  App.  63  ^  ^  Tnrliana  statute. 

29,  Roche  V.  Ware,  7 1  Cal.  275;  60  Am.  Rep.  539;  Kee- 
ner V.  Zariman,  144  Pa.  St.  179;  Ailing  v.  Brazee,  27  111. 
App.  595;  Strickland  v.  Wynn,  51  Ga.  600;  Lewis  v.  Ma- 
ginniss,  30  Fla.  419;  Dysart  v.  Furrow,  90  Iowa  59.  See 
also,  Cargill  v.  Atwood,  18  R.  I.  303. 


<786  OOMPETSNOY  OF  WITNESSB8.  1740 

30,  Lane  y.  Rogers,  113  N.  C  171. 

31,  Johnson  y.  Dexter,  37  Vt  641. 

32,  Kmmrine  y.  Grenoble,  165  Pa.  St.  98. 

i  796.  Further  applications  of  the 
rule. —  While  it  has  been  held  that  these  stat- 
utes apply  to  all  dvil  actions  and  proceedings^  ^ 
including  those  to  probcUe  a  fJoUly  as  well  as 
actions  arising  in  tort  or  on  contract,'  yet 
proponents  and  beneficiaries  are  not  as  a  rule 
disqualified  to  testify  as  to  the  execution  of  a 
wUl  or  the  genuineness  of  the  signature^  for, 
while  the  making  of  the  will  is  a  transaction, 
it  is  not  such  a  transaction  with  these  persons 
as  will  make  them  incompetent  witnesses. 
The  proceedings  for  the  probate  of  a  will  are 
in  their  nature  ex  parted  A  beneficiary  is  a 
competent  witness  as  to  the  capacity  of  a  de- 
ceased person  to  make  a  will*/  the  wife  of  a 
legatee  is  also  competent  to  testify  to  the 
mental  condition  of  the  deceased.'  But  such 
testimony  must  be  based  on  personal  obser- 
vation and  not  on  any  transactions  or  com- 
munications had  with  the  deceased.*  Oneaoho 
would  inherit^  but  for  the  will,  cannot  testify 
against  the  testator's  capacity  to  make  a 
will;'  one  with  such  an  interest  may,  how- 
ever, testify  as  to  declarations  of  the  de- 
ceased to  the  effect  that  he  has  made  a  will 
devising  property  to  the  witness.'  So  an 
heir  is  incompetent  to  testify  to  the  want  of 
capacity  of  his  father  to  make  a  deed,  but 


1741  COMPETENCY    OF    WITNESSES.  8795 

for  which  he  would  inherit  the  property  in 
question.®  The  proponent  of  a  loill,  who  is 
the  principal  beneficiary,  cannot,  in  order  to 
show  the  capacity  of  the  testator,  testify  as 
to  what  took  place  between  the  testator  and 
himself  when  the  will  was  executed.  ^^  Any 
one  rendered  incompetent  by  interest  may  re- 
move this  disability  by  executing  a  release  of 
all  claims  to  the  property  in  question.'^  As 
a  general  rule,  co-parties  to  an  action  are  in- 
competent to  testify  against  a  representative 
of  a  deceased  or  incompetent  person  as  to 
transactions  or  communications  with  such 
person  concerning  the  subject  matter  of  the 
controversy ; "  nor  can  one  who  is  a  co-de- 
fendant with  the  representative  testify  as  to 
conversations  with  the  deceased  or  incompe- 
tent person.^'  It  has,  however,  been  held  by 
the  supreme  court  of  Georgia  that  a  co-de- 
fendant is  competent  as  to  transactions  of  the 
adverse  party  and  the  deceased."  A  co-party 
cannot  remove  the  disqualifying  interest  and 
make  himself  competent  by  allowing  judgment 
to  be  taken  against  him  by  default,^*  but  this 
rule  does  not  prevent  the  adverse  party  from 
testifying  against  the  survivors,  where  one 
of  several  co-defendants  is  dead."  It  has  also 
been  held  that  a  surving  co-surety  may  testify 
fpr  himself  as  well  as  for  his  co-defendant." 
But,  if  ■  the  survivor  has  an  interest  ad- 
verse to  the  estate  of  his  deceased  co-party, 
he  is  an  adverse  party   within  the  meaning 
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of  the  statute  and  not  competent  as  to  trans- 
actions with  his  deceased  co-party."  When 
the  relation  of  trustee  and  cestui  que  trust  ex- 
ists, it  has  been  held  that  one  of  two  cestuis 
que  trust  may  testify  for  the  others,  against 
the  deceased  trustee's  representative,  as  to 
declarations  made  by  the  deceased  trustee.** 
Further  applications  of  this  rule  of  law  will 
be  found  by  reference  to  the  cases  cited  below.** 

1,  McBride's  Appeal,  72  Pa.  St.  480. 

2,  Welch  V.  Adams,  63  N.  H.  344;  56  Am.  Rep.  521  and 
note  and  cases  there  cited. 

3,  Martin  v.  Mc Adams,  87  Tex.  22^;  Loder  v.  Whelpley, 
III  N.  Y.  239;  Snider  v.  Burks,  04  Ala.  53;  Cavern's 
Adm.  V.  Williams,  50  Mo.  206. 

4,  Foster's  Ex.  v.  Dickerson,  64  Vt.  233;  Sim  v.  Rus- 
sell, 90  Iowa  656;  Straser  v.  Hogan,  120  Ind.  207;  Wil- 
liams' Ex.  V.  Williams,  90  Ky.  28.  Contra,  In  re  £ysa- 
man'sWill,  113  N.Y.  62. 

5,  Denning  v.  Butcher,  (Iowa)  59  N.  W.  Rep.  69. 

6,  Loder  v.  Whelpley,  1 1 1  N.  Y.  239.  Contra,  Goldthorp 
V.  Goldthorp,  (Iowa)  62  N.  W.  Rep.  845;  Snider  v.  Burks, 
84  Ala.  53. 

7,  Kerr  v.  Lunsford,  31  W.  Va.  659;  Brace  v.  Black,  125 
111.  33.     In  re  Dunham's  Will,  121  N.  Y.  575. 

8y  In  re  Lambie's  Estate,  97  Mich.  49. 

9,  Crothers  v.  Crothers,  149  Pa.  St.  20l« 

10,  Goerke  v.  Goerke,  80  Wis.  516. 

11,  Loder  v.  Whelpley,  ill  N.  Y.  239. 

12,  Whitmer  v.  Rucker,  71  111.  410;  James  y.  James,  81 
Tex.  373;  Meadv.  Weaver,  42  Neb.  149. 

13,  Sublett  V.  Hodges,  88  Ala.  491. 

14,  New  Ebenezer  Assn.  v.  Grass  Lumber  Co.,  89  Ga.  125. 
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15,  Moore  v.  Schofield,  96  Cal.  486.    See  also.  Baker  v. 
Jerome,  50  Ohio  St.  682. 

16,  North  Georgia  Mining  Co.  v.  Latimer,  51  Ga.  47. 

17,  Wolf  V.  Madden,  82  Iowa  1 14. 

18,  Wilcox  V.  Corwin,  117  N.  Y.  500;  Williams  v.  Mover, 

29  S.  C.  332. 

19,  Beach  v.  Cummings,  (Ky.)  18  S.  W.  Rep.  360. 

20,  Strong  V.  Dean,  55  Barb.  (N.  Y.)  337;  Reed  v.  Reed, 

30  Ind.  313;  Halyburton  v.  Dobson,  6$  N.  C.  88;  Kams  v. 
Tanner,  66  Pa.  St.  297;  Sherlock  v.  Ailing,  44  Ind.  184; 
Field  V.  Brown,  24  Gratt.  (Va.)  74;  Key  v.  Jones,  52  Ala. 
238;  Canaday  v.  Johnson,  40  Iowa  587;  Wood  v.  Stafford, 

50  Miss.  370;  Mosner  v.  Raulain,  66  Barb.  (N.  Y.)  313; 
Koenig  v.  Katz,  37  Wis.  153;  Connelly  v.  Dunn,  73  111.  218; 
Lewis  V.  Fort,  75  N.  C  251;  Hinckley  v.  Hinckley,  79  Me. 
320;  Barnes  v.  i3ow,  59  Vt.  530;  Wertz  v.  Merritt,  74  Iowa 
683;  Seligman  v.  Estate,  60  Mich.  267;  Rainwater  v.  Harris, 

51  Ark.  401;  Cleft  v.  Moses,  112  N.  Y.  426;  Hodges  v. 
Denny,  86  AJa.  226;  Armfield  v.  Colvert,  103  N.  C.  147; 
Duffield  V.  Hue,  136  Pa.  St.  602;  Gage  v.  Phillips,  21  Nev. 
150;  Robinson  v.  James,  29  W.  Va.  224;  Sallade  v.  (Jerlach, 
132  N.  Y.  548;  Randall's  Adm.  v.  Randall,  64  Vt.  419; 
Campbell  Banking  Co.  v.  Cole,  89  Iowa  21 1;  Lloyd  v.  Hol- 
lenback,  98  Mich.  203. 

3796.  Mode  of  ascertaining  compe- 
tency of  witnesses  —Voir  dire.— We  have 
already  seen  that  large  classes  of  witnesses, 
who  may  now  testify,  were  wholly  incompe- 
tent before  the  passage  of  enabling  statutes. 
Under  the  former  rigid  rules,  when  any  ques- 
tion of  competency  was  raised,  it  was  deemed 
highly  important  to  ascertain,  before  the  ex- 
amination of  a  witness  in  chief,  whether  he 
was  competent  or  incompetent.  To  settle 
this  question,  it  was  the  custom  to  examine 
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the  proposed    witness   on  his   voir  dire,  as  it 
was  called.     In  this  preliminary  examination, 
he  was  duly  sworn  to  answer  as   to  his  com- 
petency.*    The  most  common   illustration  of 
the  practice  was  in  those  cases  where  it  was 
claimed  that  the  witness  was  incompetent  on 
the  ground  of  interest,  but  the  same  method 
was    adopted  where    the  disqualification  de- 
pended upon  other   grounds.^     Under  the  old 
practice,    the  person   objecting   could   either 
examine  the  proposed  witness  on  his  voir  dire, 
or  he  could   call  witnesses   to  prove  the   dis- 
qualification.^     But  it  was  held   that  the  ob- 
jector could   not   resort   to   both  methods  of 
proof.     It   was  urged  that,  by  appealing  to 
the  conscience  of  the  witness,  the  party  of- 
fered him  as  a  credible  witness,  and  could  not 
afterwards  say  that  he  was  unworthy.of  credit.* 
It  was  sometimes  held,  however,  that  neither 
mode  of  proof   was   exclusive.*     It  is  now  a 
common  practice  to  wait  until  the  witness  is 
sworn  in   chief,  and  then   to  examine  him  as 
to   his   competency/,  if   any  such   examination 
is   necessary.  •     Although   the   other  practice 
now  generally  prevails,  it  would  seem  a  proper 
exercise  of  discretion  to   allow  the   examina- 
tion on   the  voir  dire,"^     Although  it  was  for- 
merly held  that,  unless  the  proof  of  incompe- 
tency was  made  on  the  voir  dire,  the  objection 
was  waived,®  it  is  now  well  settled  that  the 
objection  to  competency  may  be  raised  at  any 
time  during  the  examination  or  cross-exami- 
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nation  of  a  witness,  with  the  qualification 
that  it  should  be  made  as  soon  as  discovered.* 
If  it  is  not  made  upon  discovery,  it  is  waived.  *® 
If  the  incompetency  is  known,  the  objection 
should  be  made  before  the  examination-in- 
chief . " 

1,  Dewdney  v.  Palmer,  4  M.  &  W.  664;  Mifflin  v.  Bing- 
haroi  I  DaH.'(Pa.)  272;  Yardley  v.  Arnold,  loM.  &W.  141; 
Doe  V.  Webster,  12  Adol.  &  Ell.  442. 

2,  Shannon  v.  Com.,  8  Serg.  &  R.  (Pa.)  444;  Galbraith 
v.  Galbraith,  6  Watts  (Pa.)  112;  Bank  of  Columbia  v.  Ma- 
gnider,  6  Har.  &  J.  (Md.)  172;  14  Am.  Dec  271 ;  Seely  v. 
Engell,  13  N.  Y.  542,  where  the  objection  was  that  the  wit- 
ness was  the  wife  of  the  real  party  in  interest.  Best  £v. 
sec  133;  Greenl.  Ev.  sec  423. 

3,  See  cases  next  cited. 

4,  Bridge  y.  Wellington*  I  Mass.  219;  Mifflin  y.  Bing- 
ham, I  iSill.  (Pa.)  272;  Chance  v.  Hine,  6  Conn.  231 
Stuart  V.  Lake,  33  Me.  87;  Schnader  v.  Schnader,  26  Pa.  St 
384;  Doer  V.  Osgood,  2  Tyler  (Vt.)  28;  McAllister  v.  Will 
iams,  I  Overt.  (Tenn.)  107;  Walker  v.  Collier,  37  IlL  362 
GreenL  Ev.  sec  423. 

5,  Stebbins  v.  Sackett,  5  Conn.  258. 

6,  Jacobs  V.  Laybom,  1 1  M.  &  W.  685. 

7,  Seely  v.  Engell,  13  N.  Y.  542,  where  it  was  held  to  be 
the  riju^i  of  the  objecting  party;  Fifield  v.  Smith,  21  Me. 
383;  Smith  V.  Fairbanks,  27  N.  H.  521;  Bridge  v.  Welling- 
ton, I  Mass.  219;  Stebbins  v.  Sackett,  5  Conn.  258;  Foley 
V.  Mason,  6  Md.  37;  Wright  v.  Mathews,  2  Blackf.  (Ind.) 
187;  Walker  v.  Collier,  37  111.  362;  Harrel  v.  State,  i  Head 
(Tenn.)  125;  Tarleton  v.  Johnson,  25  Ala.  300;  60  Am. 
Dec.  515;  WeigePs  Succession,  18  La.  An.  49;  Hooker  v. 
Johnson,  6  Fk.  730. 

8,  Dewdney  v.  Palmer,  4  M.  &  W.  664. 
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6,  Seely  t.  Engell,  13  N.  Y.  542;  Carter  v.  Graves,  7 
Miss.  9;  Swift  V.  Dean,  6  Johns.  523;  Andre  v.  Bodman, 
13  Md.  241;  71  Am.  Dec.  628;  Fisher  v.  Wiliard,  13  Mass. 
379;  Brooks  V.  Crosby,  22  Cal.  42;  Sheridan  v.  Medara,  10 
N.  J.  Eq.  469;  64  Am.  Dec.  464. 

10^  Drake  v.  Foster,  28  Ala.  649;  Lewis  y.  Morse,  20 
Conn.  211;  Kingsbury  v.  Buchanan,  ii  Iowa  387;  Sluartv. 
Lake,  33  Me.  87;  Groshon  v.  Thomas,  20  Md.  234;  Heely 
V.  Barnes,  4  Den.  73. 

II,  Donelson  v.  Tayk>r,  8  Pick*  390;  Howser  ▼•  Com.,  51 

Pa.  St.  332. 
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i  797.  Attendance  of  witnesses—  Sub- 
poena.—  The  duty  of  citizens  to  appear  and 
testify  to  such  facts  within  their  knowledge, 
as  may  be  necessary  to  the  due  administra- 
tion of  justice,  is  one  which  has  been  recog- 
nized and  enforced  by  the  common  law  from 
an  early  period.*  The  process  by  which  this 
writ  is  enforced  is  the  subpoena  ad  testificari' 
dam,  commonly  called  a  subpoena,  which  com- 
mands the  witness  to  appear  at  the  trial  to 
give  his  testimony.  Under  the  old  practice, 
the  subpoena  named  the  penalty  imposed  by 
law  for  failing  to  appear.*  The  right  to  com- 
pel the  attendance  of  witnesses  was  an  inci- 
dent to,  the  jurisdiction  of  the  common  law 
courts ;  and  statutes  quite  generally  exist  ex- 
tending this  power  to  other  oflBcers,  such  as 
referees,  arbitrators  and  the  like;  and  the 
same  power  is  sometimes  conferred  upon  mu- 
nicipal corporations.'  Formerly  the  subpoena 
was  served  upon  the  witness  by  leaving  with 
him  a  copy,  or  a  notice  or  ticket  containing 
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the  substance  of  the  writ  itself,*  but  modem 
statutes  frequently  provide  that  the  service 
may  be  made  by  leaving  a  copy  with  the  wit- 
ness, or  by  reading  the  subpoena  to  him,  or 
by  leaving  a  copy  at  the  place  of  his  abode. ^ 
In  the  federal  courts^  subpoenas  for  witnesses 
in  any  district  may  run  into  any  other  dis- 
trict, provided  that,  in  civil  cases,  the  wit- 
nesses living  out  of  the  district  in  which  the 
court  is  held  do  not  live  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of 
holding  the  same.*  In  the  state  courts,  al- 
though the  statutes  generally  allow  the  taking 
of  depositions  of  witnesses  residing  beyond 
some  prescribed  distance,  the  subpoena  runs 
to  the  boundaries  of  the  state;  and  witnesses 
residing  within  the  state  may  be  compelled 
to  attend.  But  statutes  frequently  limit  the 
distance  which  witnesses  may  be  compelled 
to  travel  to  attend  as  witnesses  in  justice 
courts.'  Either  party  to  a  suit  has  the  right 
to  a  process  of  court  to  secure  the  attend- 
ance of  witnesses  to  testify  in  his  behalf  in 
any  judicial  proceeding.  It  is  reversible 
error  to  limit  the  number  of  subpoenas  to 
which  a  party  is  entitled,  when  on  trial  for 
such  an  offense  as  murder.* 

1,  Amry  v.  Long,  9  East  484. 

2,  PhiU.  £v.  (3rd  ed.)  370.     For  full  discussion,  see  24 
Am.  &  Eng.  Ency.  Law  tit.  Subixena. 

3,  See  the  statutes  of  the  jurisdiction.     As  to  the  power 
of  congress  and  legislative  bodies  10  compel  the  attendance 
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of  witnesses,  see,  Kilbourn   v.   Thompson,  103  U.  S.  168; 
Burnham  v.  Morrissey,  14  Gray  226;  74  Am.  Pec  676. 

4,  2  Phill.  Ev.  (3rd  ed.)  373;  Cowen  &  Hill's  notes  to  2 
Phill.  Ev.  note  312. 

5,  The  statutes  of  the  jurisdiction  should  be  consulted. 

6,  Rev.  Stat.  U.  S.  876.  As  to  depositions,  see  sec  655 
supra.  The  distance  is  to  be  estimated  by  the  usual  routes  of 
travel.  Ex  parte  Beebees,  2  WalL  Jr.  (U.  S.)  127.  li  the 
witness  lives  without  the  district,  travel  fees  can  be  collected 
for  no  more  than  the  one  hundred  miles.  Anonymous,  5 
Blatch.  (U.  S.)  134;  The  Leo,  $  Ben.  (U.  S.)  486;  ITie 
Syracuse,  36  Fed.  Rep.  830.  But  the  rule  is  otherwise,  if 
he  resides  within  the  district,  Sims  v.  Schult,  40  Fed.  Rep. 
143;  In  rt  Williams,  37  Fed.  Rep.  325. 

7,  See  the  statutes  of  the  jurisdiction.  Travel  fees  can- 
not be  charged  for  distances  beyond  the  line  of  the  state, 
Kingfield  v.  PuUen,  54  Me..  398;  Crawford  v.  Abraham,  2 
Ore.  163.     Contra,  Dutcher  v.  Justices,  38  Gku  214. 

8,  State  V.  Gideon,  119  Mo.  94;  Aikin  v.  State,  58  Ark. 
544. 

?  798^  Fees  of  witnesses. — By  an  early 

English  statute,  witnesses  were  entitled  to 
their  "reasonable  costs  and  charges."*  In 
this  country,  the  subject  is  generally  regu- 
lated by  statutes  which  prescribe  the  rate  of 
compensation  for  each  day's  attendance  and 
the  rate  of  mileage.''  Witnesses  are  not  eom- 
pelled  to  attend  or  to  testify  in  civil  cases, 
unless  their  fees  are  paid  or  tendered  in  ad- 
vance,' although,  of  course^  such  payment  or 
tender  may  be  waived  by  the  words  or  con- 
duct of  the  person  subpoenaed.*  At  the  close 
of  escb  day,  if  the  fees  of  the  witness  for  the 
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next  day  are  not  paid,  he  has  the  right  to 
return  home,*  but,  if  the  case  is  not  termi- 
nated, he  should  first  give  notice  of  such  in- 
tention to  the  party  who  subpoenaed  him  or 
to  his  attorney/  If  a  person  has  attended  as 
a  witness  in  good  faith,  he  is  entitled  to  his 
fees,  although  not  subpoenaed."^  So  one  who 
is  required  to  attend  as  a  witness  is  entitled 
to  his  fees,  although  not  examinedy^  or  al- 
though found  to  be  incompetent  to  testify,® 
or  although  his  deposition  is  taken.*®  If  a 
person  is  subpoenaed  as  a  witness  in  several 
causes  at  the  same  time  and  place,  he  is 
entitled  to  compensation  in  each  case."  But, 
at  least  in  the  federal  courts,  if  the  causes 
are  between  the  same  parties,  a  different  rule 
prevails,  and  only  one  travel  fee  and  one  per 
diem  compensation  is  allowed."  The  sub- 
poena should  be  served  in  such  manner  that 
the  witness  may  have  a  reasonable  time  in 
which  to  prepare  to  attend  court;  and  he  is 
entitled  to  use  the  ordinary  modes  of  convey- 
ance. **  But,  if  a  person  is  present  in  court, 
he  may  be  called  as  a  witness,  although  no 
subpoena  has  been  served  upon  him  or  no 
prior  notice  given. 

1,  5  Eliz.  ch.  9. 

2,  See  the  statutes  of  the  jurisdiction. 

3,  Chamberlain's  Case,  4  Cow.  49;  Ogden  y.  Gibbons,  5 
N.  J.  L.  518;  Atwood  V.  Scott,  99  Mass.  177;  96  Am.  Dec. 
726;  Beaulieu  v.  Parsons,  2  Minn.  37;  Mattodc  y«  Whea- 
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ton,  10  Vt.  493;  Bliss  v.  B^inard,  42  N.  H.  255;  Kipp  v. 
Dawson,  59  Minn.  82,  where  the  witness  was  in  court,  but 
had  not  been  subpoenaed.  The  rule  is  otherwise  in  crim- 
inal cases.  Chamberlain's  Case,  4  Cow.  49;  West  v.  State,  1 
Wis.  209.  See  also,  Rozek  v.  Redzinski,  87  Wis,  52  , 
where  a  party  was  compelled  to  testify  without  the  paymei.. 
of  his  fees. 

4,  Goff  V.  Mills,  2  Dowl.  &  L.  23;  Hurd  v.  Swan,  4  Den. 
75;  Newton  Y.  Hariand,  i  Man.  &  G.  956;  Bettelevv,  Mc- 
Leod,  3  Bing.  N.  C.  405;  Rozek  v.  Redzinski,  87  Wis.  525. 

5,  Atwood  V.  Scott,  99  Mass.  177;  96  Am.  Dec.  728; 
Courtney  v.  Baker,  3  Den.  27. 

6,  Bliss  Y.  Brainard,  42  N.  H.  255,  See  also  cases  last 
cited. 

7,  United  States  y.  Williams,  i  CranchC  C.  1785  Denni> 
V.  Eddy,  12  Blatch.  (U.  S.)  195;  Prouty  v.  Draper.  2  Story 
(U.  S.)  199;  Price  v.  McGee,  i  Brev.  (S.  C)  455;  Vence  v. 
Speir,  18  How.  Pr.  (N.  Y.)  168;  Pinson  v.  Atchison  Ry. 
Co.,  54  Fed.  Rep.  464;  Burrow  v.  Kansas  City  Ry.  Co.,  54 
Fed.  Rep.  278.  But  see,  Hopkins  v.  Waterhouse,  2  Yerg. 
(Tenn.)  230;  Sapp  v.  King,  66  Tex.  570. 

8,  Leigh  v.  Hodges,  4  111.  15;  Hutchins  y.  Eden,  3  Hen. 
&  M.  (Md.)  loi;  De  Benneville  y.  De  Benneville,  i  Binn. 
(Pa.)  46. 

9,  Gray  y.  Alexander,  7  Humph.  (Tenn.)  1 6. 

10,  Anderson  y.  Moe,  i  Abb.  (U,  S.)  299. 

11,  Flores  v.  Shorn,  8  Tex.  377;  House  v.  Barber,  10  Vt. 
158;  Robison  V.  Banks,  17  Ga.  211;  Findley  v.  Wyser,  i 
Stew,  (Ala.)  23;  0*Kane  v.  People,  46  111.  App.  225. 

12,  Rev.  Stai.  U.  S.  sec  848.  Contra,  Hicks  y.  Bren- 
nan,  10  Abb.  Pr.  (N.  Y.^  304;  Vence  v.  Speir,  18  How.  Pr. 
(N.  Y.)  168.  Where  the  witness  is  subpoenaed  by  both 
purties  he  is  entitled  to  fees  from  both,  Peace  y.  Person,  i 
Murph.  (N.  C.)  188.     Contra,  Renfro  v.  Kelly,  10  Ala.  338. 

13,  Hammond  y.  Stuart,  i  Strange  509;  Wilkie  y.  Chad- 
wick,  13  Wend.  49.  As  to  what  is  reasonable  time,  see, 
Barber  v.  Wood,  2  Moody  &  Rob.  172. 

147 
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4  799.  Mode  of  compelllxig  attendance. 

It  is  indispensable  to  the  due  administration 
of  justice  that  the  court  should  have  the  power 
of  summarily  compelling  the  attendance  of 
witnesses;  and  "every  court,  having  power 
definitely  to  hear  and  determine  any  suit, 
has,  by  the  common  law,  inherent  power 
to  call  for  all  adequate  proofs  of  the  facts 
in  controversy,  and,  to  that  end,  to  sum- 
mon and  compel  the  attendance  of  witnesses 
before  it."*  The  mode  of  compelling  attend- 
ance of  a  witness,  who  wilfully  neglects  to 
attend,  is  by  attachment  for  contempt  of 
court.*  But,  before  such  proceedings  can  be 
had,  it  must  be  shown  to  the  court  that  the 
subpoena  has  been  properly  and  seasonably 
served; '  and,  in  civil  cases,  that  the  fees  of  the 
witness  have  been  paid  or  tendered,*  or  that 
such  payment  has  been  waived.^  It  must  also 
appear  that  the  testimony  proposed  is  material 
to  the  case.*  The  duty  of  attending  as  a  wit- 
ness is  paramount  to  the  ordinary  business 
engagements  or  affairs  of  life,  or  to  the  com- 
mands of  a  master.''  Hence,  the  process  of 
subpoena  demands,  on  the  part  of  the  witness, 
extraordinary  efforts  to  obey.  Mere  insolvency 
or  poverty  is  no  excuse,  since  the  law  pro- 
vides for  the  payment  of  fees  in  advance.' 
Although  serious  sickness  of  the  witness  or  in 
his  family,  such  as  would  prevent  a  prudent 
person  from  leaving  home  on  important  busi- 
ness, may  save  him  from  the   imputation   of 
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contempt,  yet  such  sickness  must  be  clearly 
shown,  when  urged  as  an  excuse  in  a  proceeding 
for  contempt.*  While  witnesses  are  not  bound 
to  endanger  life  in  attending  court,"  yet  the 
fact  that  such  attendance  would  cause  great 
p  TsoncU  inconvenience^ "  or  would  compel  the 
witness  to  travel  a  greater  distance  per  day 
than  is  usual  or  convenient  ^^  would  not  afford 
an  excuse.  Although  a  wilful  disregard  of 
the  command  of  the  subpoena  is  necessary  to 
constitute  contempt,  this  may  be  inferred  from 
the  failure  to  obey  it,  when  no  satisfactory 
excuse  is  shown."  It  is  no  such  excuse  that 
the  witness  deems  his  testimony  immcUerial  to 
the  issue,  as  it  would  not  be  tolerated  that  a 
witness  should  assume  to  determine  that 
question."  Of  course,  if  the  witness  has 
been  excused,  or  given  leave  of  absence  by  the 
party  summoning  him  or  his  attorney,  or  is 
led  to  suppose  that  he  need  not  attend  by  the 
person  managing  the  case,  he  should  not  be 
punished  for  contempt.**  The  courts  have 
frequently  punished  for  contempt  those  who 
have  procured  the  absence  of  witnesses  or 
in  other  ways  prevented  them  from  testifying 
at  the  trial  of  the  cause." 

1,  Greenl.  £v.  sec  309.  See  article  on  attendance  of  wit* 
nesses  at  common  law,  i  Law  Rev.  284. 

2,  Ex  parte  Humphrey,  2  Blatch.  (U.  S.)  228;  Ex  parte 
Beebees,  2  Wall.  Jr.  (U.  S.)  127;  Green  v.  State,  17  Fla» 
669;  Bumham  v.  Morrissey,  14  Gray  226;  74  Am.  Dec 
6765  Wilson  V.  State,  57  Ind.  71;  State  v.   Trumbull,  4  N* 
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J.  L.  139;  Stephens  v.  People,  19  N.  Y.  549;  Respublica  v.  - 
Duane,  4  Yeates  (Pa.)  347. 

3,  Scholes  V.  Hilton,  10  M.  &  W.  15;  Hill  v.  Dolt,  7  De- 
Gex.,  M.  &  G.  397. 

4,  Brocas  v.  Lloyd,  23  Beav.  129;   Newton  v.  Harland,  i 
Man.  &  G.  956;  Betteley  v.  McLeod,  3  Bing.  N.  C.  405; 
In  re  Thomas,  i  Dill.  (U.  S.)  420;  Ogden  v.  Gibbons,  5  N.  ■ 
J.  L.  518;  Beaulieu  v.  Parsons,  2  Minn.  37;  Mattocks  v« 
Wheaton,  10  Vt.  493. 

5,  Goff  V.  Mills,  2  Dowl.  &  L.  23. 

6,  Chapman  v.  Davis,  3  Man.  &  G.  609;  4  Scott  N.  R. 
"^19.     See  next  section. 

7,  GofF  V.  Mills,  2  Dowl.  &  L.  23. 

8,  People  V.  Davis,  15  Wend.  603, 

9,  People  V.  Davis,  15  Wend.  603. 

10,  Jackson  v.  Perkins,  2  Wend.  308. 

11,  Pipher  v.  Lodge,  16  Serg.  &  R.  (Pa.)  214. 

12,  Wilkie  V.  Chadwick,  13  Wend.  49.  Of  course,  the 
witness  should  be  allowed  time  to  use  the  usual  modes  of 
travel;  nor  can  he  be  compelled  to  travel  on  Sunday,  Wilkie 
V.  Chadwick,  13  Wend.  49. 

13,  Jackson  v.  Seager,  2  Dowl.  &  L.  13. 

14,  Chapman  v.  Davis,  3  Man.  &  G.  609;  4  Scott  N.  R. 
319;  Scholes  V.  Hilton,  10  M  &  W.  16.  However,  where  the 
neglect  was  that  of  Lord  Broughham  and  Lord  John  Russell, 
the  English  courts  regarded  the  question  of  immateriality 
as  important,  Dicas  v.  Lawson,  i  Cromp.,  M.  &  R.  934; 
R.  V.  Russell,  7  Dowl.  693. 

15,  Farrah    v.    Keat,    6    DowL   470;   State  v.   Nixon, 

Wright  (Ohio)  763. 

16,  Montgomery  v.  Palmer,  lOO  Mich.  436,  In  re 
Whetstone,  9  Utah  156;  Savin's  case,  131  U.  S.  267.  See 
also,  Todd  v.  United  States,  158,  U.  S.  278.  where  it  » 
held  that  a  preliminary  examination]  before  a  commissioner 
does  not  come  within  the  rule. 
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i  800.  Befusai  to  testify.—  The  refusal 
of  a  witness  to  be  sworn,  except  in  those 
cases  where  the  statute  allows  an  affirmation 
or  some  other  substitute  for  the  oath,'  or  his 
refusal  to  testify,  after  being  sworn,  is  such 
an  obstruction  of  justice  as  to  subject  the 
wrong-doer  to  punishment  for  contempt.^  Al- 
though the  court  will  not  compel  the  witness 
to  answer,  unless  the  question  is  deemed 
material  and  relevant,^  yet,  this  is  not  a  ques- 
tion that  may  be  determined  by  the  witness; 
and  the  witness  must  answer,  if  the  question 
is  held  to  be  material  and  relevant  by  the 
court.*  Although  the  power  to  punish  for 
contempt  is  inherent  in  courts  and  necessary 
to  the  exercise  of  all  other  powers,*  there  is 
no  such  power,  unless  the  court  has  jurisdic- 
tion of  the  case.  • 

1,  Ex  parte  Fernandez,  lO  C.  B.  N.  S.  3;  Ex  parte 
Roelker,  I  Sprague  (U.  S.)  276;  Ex  parte  Walker,  25 
Ala.  %\\  Ex  parte  Langdon,  25  Vt.  680;  In  re  SpofFord,  62 
Fed.  Rep.  443;  Ex  parte  Stice,  70  Cal.  51,  where  it  was 
held  no  excuse  that  the  witness  feared  his  evidence  would 
subject  him  to  punishment  for  a  felony. 

2,  Holman  v.  Austin,  34  Tex.  668;  Ragland  v.  Wick  ware, 
4  J.   J.   Marsh.  (Ky.)   530;  United  States  v.  Coolidger,  2 

.  Gall.  (U.  S.)  364.     See  note,  13  L.  R.  A.  66. 

3,  Ragland  v.  Wick  ware,  4  J.  J.  Marsh.  (Ky.)  530. 

4,  People  V.  Cassels,  5  Hill  165;  Bradley  v.  Veazie,  47 
Me.  85;  Ex  parte  McKee,  18  Mo.  599. 

5,  United  States  v.  Hudson,  7  Cranch  32;  United   States 
^  V.  New  Bedford  Bridge,  i  Wood.  &  M.  (U.  S.)  401. 

6,  ^* /irtr/f  Peck,  3  Blatch.  (U.S.)  113;  Matter  of  Mor- 
on, .  10  Mich.  208;   Holman  v.    Austin,   34  Tex.  668.     In 
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some  cases  it  is  held  that  the  witness  cannot  raise  the  ques- 
tion of  jurisdiction  in  this  collateral  manner.  In  re  Abeles» 
12  Kan.  451. 

i  801.  Production  of  books  and  papers 
—  Supoena  duces  tecum. —  When  it  is  nec- 
essary, not  only  to  secure  the  oral  testimony 
of  the  witness,  but  also  the  production  of 
books  or  writings  in  his  possession,  the  writ 
contains,  in  addition  to  the  ordinary  com- 
mand to  appear,  a  requirement  that  the  wit- 
ness bring  with  him  such  document  or  docu- 
ments, designating  the  same.  Such  a  sub- 
poena is  called  a  subpoena  duces  tecum,^  In 
former  practice,  the  writ  was  used  only  where 
the  papers  were  in  the  possession  of  some 
third  person;  but  now  the  statutes  are  fre- 
quently broad  enough  to  embrace  parties  to 
the  litigation,  and  to  compel  them  also  to 
produce  papers  in  their  possession.'  This  is 
an  ancient  writ  which  has  been  in  use  since 
the  time  of  Charles  II.,  as  incidental  to  the 
power  of  courts  and  necessary  to  the  due  ad- 
ministration of  justice.^  It  is  a  writ  of  com- 
pulsory obligation  which  the  toitness  must 
obey  like  other  subpoenas.  He  has  no  more 
right  to  determine  whether  the  documents 
shall  be  produced,  than  whether  he  shall  ap- 
pear as  a  witness.  It  is  his  duty  to  attend 
and  to  bring  with  him  the  documents  accord- 
ing to  the  exigency  of  the  writ.*  It  is  for  the 
court  to  determine  whether  the  documents  are 
udtnissible^^  or    whether  they  should  be  pro- 
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duced  and  exhibited.'  Thus,  the  court  will 
determine  whether  the  dociiments  should  be 
withheld  as  evidence  on  the  ground  that  they 
will  deprive  the  witness  of  his  titlcy''  or  sub- 
ject him  to  a  penalty  or  a  criminal  charge^^  or 
whether  the  document  is  in  the  nature  of  a 
conJiderUiaZ  communication  to  an  attorney,'  or 
whether  his  excuse  for  not  producing  the  same 
is  valid  or  reasonable.'®  So  the  court  will 
punish  the  witness  for  his  failure  or  refusal 
to  produce  documents,  if. properly  subpoenaed, 
in  case  he  has  no  excuse  for  such  failure  or 
refusal. "  The  vyrit  should  describe  the  papers 
to  be  produced  with  such  oertainty  that  the 
witness  may  know  what  papers  are  called  for  ;''• 
for  example,  a  command  to  produce  "all  pa- 
pers touching  or  concerning  the  matters  in  dis- 
pute" has  been  held  insufficient.^^  A  sub- 
poena duces  tecum  is  only  to  be  employed  to 
secure  the  production  of  books  and  papers 
that  are  to  be  introduced  in  evidence  in  the 
trial  of  an  action;  it  is  not  to  be  used  to  se- 
cure papers  to  refresh  the  memory  of  a  wit- 
ness. " 

1,  3  Bl.  Comm.  382.  As  to  inspection  of  books  and  papers, 
see  sees.  727  et  seq,  supra.  See  note,  32  Am.  St.  Rep. 
643-648. 

2,  See  the  statutes  of  the  jurisdiction.     Murray  v.  Elston 
23  N.  J.  Eq.  212;  Mitchell's  Case,  12  Abb.  Pr.  (N.  Y.)  249; 
Hauseman  v.  Sterling,   61   Barb.  (N.  Y.)  347;  Smith  v% 
McDonald,  50  How.  Pr.  (N.  Y.)  519, 

3,  Amey  v.  Long;  9  East  483.    See  also,  Barnes'  Case,  re- 
viewed in  5  South.  Law  Rev.  (N.  S.)  475. 
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4,  Doe  V,  Kelly,  4  Dowl.  273;  R.  v.  Russell,  7  Dowl. 
693;  Bull  V.  Loveland,  10  Pick.  9. 

5,  Amey  v.  Long,  9  East  483;  Bull  v.  Loveland,  10  Pick. 
9;  Holtz  V.  Schmidt,  2  Jones  8c  Sp.  (N.  Y.)  28;  Chaplain  v. 
Briscoe,  13  Miss.  19S;  Sherman  v,  Barrett,  I  McMull. 
(S.  C.)  147. 

6,  Amey  v.  Long,  9  East  475;  R.  v.  Dixon,  3  Burr.  1687; 
Bonesteel  v.  Lynde,  8  How.  Pr.  (N.  Y.)  226. 

7,  Miles  V.  Dawson,  i  Esp.  405;  Bull  v,  Loveland,  10 
Pick.  9. 

8,  United  States  v.  Reyburn,  6  Peters  352. 

9,  R.  V.  Dixon,  3  Burr.  1687;  Copeland  v.  Watts,  I  Stark. 
95;  Durkee  v.  Leland,  4  Vt.  612. 

10,  Bull  V.  Loveland,  10  Pick.  9;  Chaplain  v.  Briscoe,  13 
Miss.  198;  Lane  v.  Cole,  12  Barb.  (N.  Y.)  680. 

11,  Bonesteel  v.  LyAde,  8  How.  Pr.  (N.  Y.)  226;  United 
States  Exp.  Co.  v.  Henderson,  69  Iowa  40. 

12,  United  States  v.  Babcock,  3  Dill.  (U.  S.)  566;  /«  re 
O'Toolc,  I  Tuck.  (N.  Y)  39.  See  also,  /n  re  Slorror,  63 
Fed.  Rep.  564. 

13,  Ex  Mrte  Brown,  7  Mo.  App.  494;  72  Mo.  83;  37  Am. 
Rep.  426;  Uniied  States  v.  Hunter,  15  Ked.  Rep.  712;  State 
V.  Uavis,  117  Mo.  614.  See  also.  United  States  v.  Babcock, 
3  Dill.  (U.  S.)  566.     /n  re  Dunn  9  Mo.  App.  255. 

14,  United  States  v.  Tilden,  10  Ben.  (U.  S.)  566,  570.  As 
to  refreshing  memory,  see  sees.  877  it  seq.  infra, 

1 802.  Who  may  be  compelled  to  pro- 
duce documents.  —  Obviously  a  witiie&s 
cannot  be  compelled  to  produce  documents  by 
the  subpoena  duces  tecum,  unless  such  docu- 
ments are  under  his  control  or. possession. 
Thus,  a  mere  clerk  in  a  bank  is  under  no  ob- 
ligation to  produce  its  books,  when  they  are 
under  the  control   of  the  cashier,^     But  one 
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having  the  actual  custody  of  documents  may 
be  compelled  to  produce  them,  although  they 
are  owned  by  others.^  It  has  sometimes  been 
held  that  the  officers  of  a  corporation  will  not 
be  compelled  by  a  subpoena  duces  tecum  to 
produce  in  court  the  books  of  the  corporation,' 
but  the  better  reasoning  sustains  the  view 
that  a  corporation  is  under  the  same  obliga- 
tion to  furnish  testimony  relevant  to  the  is- 
sue as  are  other  persons ;  *  and,  in  the  state  of 
New  York,  where  the  -courts  declined  to  com- 
pel corporations  to  produce  documents  in 
controversies  between  third  persons  on  a 
subpoena  duces  tecum,  a  statute  was  adopted 
changing  the  rule  which  the  courts  had  de- 
clared.** It  should  appear,  however,  that  the 
documents  are  in  the  custody  or  control  of 
the  oflBcer  summoned  to  produce  them.* 
Statutes  quite  generally  provide  that  duly 
certified  copies  of  the  records  of  public  corpora- 
tions may  be  received  in  evidence.  The  en- 
tire public  may  be  said  to  be  interested  in 
corporations  of  this  class;  and  it  would  lead 
to  unnecessary  inconvenience,  if  the  public 
officers  were  compelled  to  produce  such  rec- 
ords at  all  times  and  places  in  obedience  to  a 
subpoena  duces  tecum.''  In  the  federal  courts, 
the  writ  is  confined  to  papers,  written  docu- 
ments and  books;  and  does  not  extend  to 
models  or  patterns.*  If  a  witness  is  in 
court  and  has  documents  with  him  relevant 
to  the  issue,  he  may  be  compelled  to  produce 
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them,  although  no  subpcena  duces  tecum  has 
been  served.'  When  the  documents  are  pro- 
duced in  obedience  to  a  subpoena  duces  tecurn^ 
the  person  calling  the  witness  is  under  no 
obligation  to  have  the  witness  sworn. ^® 

1,  Bonk  of  Utica  v.  Hillard,  5  Cow.  154;  United  States 
Exp.  Co.  v.  Henderson,  69  Iowa  40,  same  rule  in  the  case 
of  other  corporations;  Crowther  v.  Appleby,  L.  R.  9  C  P. 
27,  so  held  as  to  the  secretary  and  solicitor  of  a  railway 
company,  as  he  was  only  the  employee  of  the  directors. 

2,  Amey  v.  Long,  I  Camp^  17;  Corsen  v.  Dubois,  I 
Holt  239. 

3,  LeFarge  v.  LeFarge  Ins.  Co.,  14  How.  Pr.  (N.  Y.)  26; 
Central  Bank  v.  White,  37  N.  Y.  S.  297;  Morgan  v.  Mor- 
gan, 16  Abb.  Pr.  N.  S.  (N.  Y.)  291. 

4,  Wertheim  v.  Continental  Ry.  &  T.  Co.,  15  Fed.  Rep. 
716.     See  cases  cited  in  note  I  above. 

5,  N.  Y.  Code  sec.  868. 

6,  United  Sutes  v.  Tilden,  10  Ben.  (U.  S.)  566;  18  Alb. 
L.  Jour.  416. 

7,  R.  V.  Russell,  7  Dowl.  693;  Corbctt  v.  Gibson,  16 
BUitch.  (U.  S.)  334;  Delaney  v.  Regulators,  I  Yeales  (Pa.) 
403;  Gray  v.  Peniland,  2  Serg.  &  R,  (Pa.)  23;  Morris  ▼: 
Creel,  2  Va.  Cas.  49;  In  re  Lester,  77  Ga.  143,  the  mayor 
of  the  city  is  not  required  to  produce  docket  of  police  court. 
See  sees.  526  tt  seq.  supra, 

8,  In  re  Shepard,  3  Fed.  Rep.  12,  where  it  was  held  that 
stove  patterns  were  not  within  the  meaning  of  the  statute. 

9,  Boynton  v.  Boynton,  25  How.  Pr.  (N.  Y.)  490. 

10,  Perry  v.  Gibson,  I  Adol.  &  Ell.  48;  Summers  v.  Mose- 
ley,  2  Cromp.  &  M.  477;  Sherman  v.  Barrett,  i  McMulL 
(S.  C.)  163;  Martin  v.  Williams,  18  Ala.  19a  But  see,  Mur- 
ray V.  Elston,  23  N.  J.  Eq.  212.  But  the  witness  may  be 
swcnm,  if  he  desires  to  show  that  the  writing  is  not  materialt 
Aikin  v.  Martin,  1 1  Paige  (N.  Y.)  499. 
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2  803.  Practice  where  a  witness  is 
confined — Writ  of  habeas  corpus  ad 
testificandum. —  If  a  witness,  whose  testi- 
mony is  material,  is  confined  in  a  prison  or 
jail,  his  attendance  is  secured  by  means  of 
the  writ  known  as  habeas  corpus  ad  testifi- 
candum,^  This  is  a  command  from  the  court 
directed  to  the  person  having  the  prisoner  in 
custody  to  bring  the  person  so  detained  be- 
fore the  court  to  testify  in  the  cause  at  a 
given  time  and  place.'  The  application  for 
this  writ  is  made,  by  the  party  desiring  the 
testimony,  to  the  judge  at  chambers  or  in 
open  court  by  an  affidavit  or  petition  showing 
that  the  witness  is  a  material  witness,  and 
also  the  fact  of  his  detention.*  The  granting 
of  the  writ  is  discretionary  with  the  courtt; 
and  it  will  not  be  issued  if,  in  the  opinion 
of  the  court,  the  application  is  not  in  good 
faith.*  The  writ  will  protect  the  officer  and 
must  be  obeyed,  if  issued,  although  irregular 
in  form,**  or  collusively  obtained.*  The  writ 
may  be  allowed  in  favor  of  a  party  himself, 
if  he  is  entitled  to  testify ;  ^  and  it  may  be 
used  to  obtain  the  testimony  of  one  impris- 
oned in  a  civil,  as  well  as  in  a  criminal 
case,*  or  to  secure  the  attendance  of  one  con- 
fined as  a  lunatic,^  Since  statutes  have  been 
enacted  allowing  those  convicted  of  felonies  to 
testify,  the  attendance  of  such  persons  may 
be  procured  by  this  mode;  but  it  was  held 
in  Missouri  that  statutes  prohibiting  the  pro* 
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duction,  on  habeas  corpus^  of  any  person  as  a 
witness  who  was  under  sentence  for  felony 
was  constitutional,  although  the  person  was 
a  competent  witness.*" 

1,  R.  V.  Koddam,  Cowp.  672;  State  v.  Kennedy,  20  Iowa 
372;  Ex  parte  Marmaduke,  91  Mo.  228;  60  Am.  Rep.  250; 
People  V.  Willard,  92  CaL  482;  State  v.  Adair,  68  N.  C  68; 
3  Bl.  Coram.  130. 

2,  See  cases  last  cited* 

3,  R.  Y.  Roddam,  Cowp.  672.  See  also,  Cowen  &  Hill's 
Notes  to  2  Phill.  Ev.  (3d  ed.)  notes  329-338. 

4,  R.  V.  Burbage,  3  Burr.  1440;  Roberts  v.  State,  94  Ga. 
66.     See  also,  Thelluson  v.  Coppinger,  3  Esp.  283. 

5,  Wattles  V,    Marsh,    5    Cow.    176;    In    re  Price,  4 

East  587. 

6,  Hassam  y.  Griffin,  18  Johns.  48;  9  Am.  Dec.  184. 

7,  Ex  parte  Cobbett,  4  Jur.  N.  S.  145. 

8,  Noble  V,  Smith,  5  Johns.  357. 

9,  Fennell  v.  Tait,  I  Cromp.,  M.  &  R.  584, 

10,  Ex  parte  Mannaduke,  91  Mo.  228;  60  Am.  Rep.  250. 
But  see.  State  v.  Adair,  68  N.  C  68. 

\  804.  Becognizance  by  witnesses. — ^In 

criminal  cases,  witnesses  for  the  government, 
whom  the  court  may  deem  material,  may  be 
required  to  give  a  recognizance  for  their  ap- 
pearance to  give  testimony  at  the  trial;  and, 
in  default  of  such  recognizance,  they  may  be 
committed,^  But  such  committal  cannot  be 
ordered  merely  on  ex  parte  affidavits.'  In  the 
discretion  of  the  court,  sureties  may  he  re- 
quired on  such   a  recognizance,'  although  it 
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was  held  at  common  law  that,  if  sureties 
could  not  be  obtained  by  the  witness,  his  own 
recognizance  must  be  taken.*  Statutes  some- 
times provide  that,  if  witnesses,  who  are  re- 
quired to  recognize  with  or  without  sureties, 
refuse,  they  may  be  committed  until  they  com- 
ply with  the  order  or  are  discharged.'  Such 
a  law  does  not  deprive  a  witness  of  his  lib- 
erty without  due  process  of  law  in  violation 
of  the  federal  constitution.  •  But  a  justice  of  the 
peace  does  not  have  power  to  compel  such  a 
recognizance  in  the  absence  of  statute.^ 

1,  United  States  v.  Butler,  i  Cranch  C  C.  422;  Ex  parte 
Shaw,  61  Cal.  58;  Bickley  v.  Com.,  2  J.  J.  Marsh.  (Ky.) 
572;  State  V.  Grace,  18  Minn.  398;  State  v.  Zellcrs,  7  N.  J. 
L.  220;  Means  v.  State,  lo  Tex.  App.  16;  In  re  Petrie,  i 
Kan.  App.  184. 

2,  In  re  Le welly n,  (Mich.)  62  N.  W.  Rep.  554, 

3,  See  the  cases  above  cited. 

4,  Bennet  v.  Watson,  3  Maule  &  S.  I;  Evans  v.  Rees,  12 
Adol.  &  Ell.  55;  2  Hale  P.  C.  282. 

5,  Rev.  Stat.  U.  S.  sec  879.  The  statutes  of  the  jurisdic- 
tion should  be  consulted.  In  California,  in  such  cases,  the 
deposition  of  the  witness  may  be  taken.  People  y.  Lee,  49 
Cal.  37. 

6,  In  re  Petrie,  I  Kan.  App.   184. 

7,  Clayborn  v.   Tompkins,  141  Ind.  19. 

2806.  Privileged  from  arrest  and  serv- 
ice of  process. — From  a  very  early  period, 
the  common  law  has  recognized  the  privilege 
of  parties  and  witnesses  in  judicial  proceed- 
ings to  go  to  the  place  of  trial,  to  remain  so 
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long  as  necessary  and  to  return  home,  free 
from  arrest  on  civil  process.  This  is  an  im- 
munity conceded  to  be  a  necessity  in  the  ad- 
ministration of  justice.^  Witnesses  who  at- 
tend a  trial  in  good  faith,  as  well  as  parties,  are 
entitled  to  this  privilege,  whether  such  at- 
tendance is  voluntary  or  in  obedience  to  a  sub- 
poena.^ The  privilege  extends,  not  only  to  the 
actual  trial,  of  the  cause,  but  wherever  attend- 
ance is  a  duty,  including  all  proceedings  of  a 
judicial  nature.  Thus,  this  privilege  has  been 
recognized  during  attendance  upon  bank- 
ruptcy proceedings  in  their  various  stages,*  or 
during  attendance  before  an  arbitrator,  *  or  on 
a  reference  before  a  master,*  or  during  attend- 
ance upon  a  habeas  corpus  proceeding,*  or  the 
hearing  of  a  motion  in  the  cause, ^  or  proceed- 
ings in  insolvency,' or  during  attendance  at  a 
criminal  court  is  a  prosecutor,'  or  during  the 
giving  a  deposition  under  the  order  of  the 
court, ^"  or  before  a  master  in  chancery."  A 
party  or  witness  is  privileged  while  waiting 
for  the  trial  of  a  caicse  which  is  adjourned 
from  day  to  day  because  of  the  sickness  of  a 
party."  The  rule  applies  with  especial  force 
when  the  witness  or  party  is  a  resident  of  an- 
other state,  and  is  in  necessary  attendance 
upon  some  judicial  proceeding.*'  In  some 
cases,  it  has  been  intimated  that  the  rul^  will 
be  more  liberally  applied  in  the  case  of  non- 
resident witnesses  or  suitors,  and  that,  in 
their  case,  the  immunity  from  the  service  of 
civil  process  is  absolute." 
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1,  Bacon  Abr.  tit.  Privileges  4,  17,  55;  Sell.  Prac.  123; 
I  Tidd's  Prac.  195;  Meekins  v.  Smith,  I  H.  Black.  636; 
Lamed  v.  Griffin,  12  Fed.  Rep.  590,  and  many  cases  there 
cited.     See  notes,  77  Am.  Dec.  401-405;  3  L.  K.  A.  266. 

2,  Walpole  V.  Alexander,  3  Doug.  45;  Arding  v.  Flower, 
8  T.  R.  534;  Spencc  v.  Stuart,  3  East  89;  £x  part*  Byne, 
I  Ves.  &  B.  316;  May  v.  Shumway,  16  Gray  86;  77  Am. 
Dec.  401;  Dungan  v.  Miller,  37  N.  J.  L.  182;  United  State* 
V.  Edme,  9  Serg.  &  R.  (Pa.)  147;  Morris  v.  Beach,  2  Johns. 
294;  l^ompson's  Case,  122  Mass.  428;  23  Am.  Rep.  370. 

3,  Ex  parti  Burt,  2  Mont.  D.  &  D.666;^»  ParUJlt\&hy, 
I  tjea.  &  Ch.  16;  Ex  parte  Donlevy,  7  Ves.  317;  Ex  farti 
King,  7  Ves.  312;  Matthews  v.  Tufts,  87  N.  Y.  568. 

4,  Moore  v.  Booth,  3  Ves.  350;  3  East  89. 

5,  Vinsent  v.  Watson,  i  Rich.  L.  (S.  C.)  194. 

6,  R.  V.  Blake,  2  Nev.  &.  Man.  312. 

7,  Bromley  v.  Holland,  5  Ves.  2. 

8,  Richards  v.  Good  son,  2  Va.  Gas.  381. 

9,  Montague  v.  Harrison,  3  C.  B.  N.  S.  292. 

10,  United  States  v.  Edme,  9  Serg.  &  R.  (Pa.)  147. 

11,  Dungan  v.  Miller,  37  N.  J.  L.  182. 

12,  Ellis  V.  Dc  Garmo,  17  R.  I.  715. 

13,  In  re  Healey,  53  Vt.  694;  38  Am.  Rep.  713;  Dungan 
V.  Miller,  37  N.  J.  L.  182;  Matthews  v.  Tufts,  87  N.  Y. 
568;  Bailinger  v.  Elliott,  72  N.  C.  596;  Thompson's  Case, 
122  Mass.  428;  23  Am.  Rep.  370;  Henegar  v.  Spangler,  29 
Ga.  217;  Juneau  Bank  v.  McSpedan,  5  Biss.  (U.  S.)  64; 
Plympton  v.  Winslow,  20  Blatch.  (U.  S.)  82;  Kinne  v. 
Lant,  68  Fed.  Rep.  436.     See  note,  25  L.  R.  A.  731-738. 

14,  In  re  Healey,  53  Vt.  694;  38  Am.  Rep.  713;  Person  v» 
Grier,  66  N.  Y.  124;  23  Am.  Rep.  3J;  Norris  v.  Beach,  2 
Johns.  294;  Hopkins  v,  Coburn,  i  Wend.  292;  Bridges  v. 
Sheldon,  7  Fed.  Rep.  36. 

3  806.  Same — Extent  cmd  nature  of 
tbe  privilege.  —  This  immunity  extends  to 
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parties  and  witnesses  during  their  necessary 
attendance  upon  the  judicial  proceedings,  and 
for  a  reasonable  time  thereafter,  until  they 
can  return  home;  and,  although  the  privilege 
is  generally  construed  strictly,  slight  delays 
or  deviations  from  the  direct  route  may  be 
allowed.  This  is  a  matter  for  the  determina- 
tion of  the  court  under  all  the  circumstances.  * 
Since  the  courts  would  often  be  embarrassed, 
if  suitors  or  witnesses,  while  attending  judi- 
cial proceedings  might  be  molested  with 
process,  the  privilege  has  sometimes  been 
called  the  privilege  of  the  court,  and  not  that 
of  the  individual.^  It  is  clear  that  one  who 
violates  the  privilege  by  serving  civil  process 
upon  a  party  or  witness  in  the  actual  or  con- 
structive presence  of  the  court  is  liable  to 
punishment  for  contempt  of  court.*  On  appli- 
cation, the  process  may  be  set  aside  and  the 
person  arrested  may  be  discharged,  when  the 
proper  objection  is  made  to  the  jurisdiction 
of  the  court.  ^  In  the  English  cases,  the 
privilege  seems  to  have  been  limited  to  cases 
of  arrest;*  and  in  this  country,  the  rule  has 
sometimes  been  declared  that  the  immunity 
does  not  apply  when  the  process  is  a  sum- 
mons merely.*  But  in  other  courts,  the  con- 
trary view  has  prevailed.  "It  is  the  policy 
of  the  law  to  protect  suitors  and  witnesses 
from  service  of  process  in  civil  actions, 
whether  the  process  be  such  as  required  their 
arrest,  or  be  merely  in  the  nature  of  a  8um- 
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mona.  Service  in  such  cases  will  be  set  aside, 
as  well  upon  general  principles,  as  upon  posi- 
tive law,  if  there  be  such. "  ^  While  the 
privilege  does  not  furnish  immunity  from 
arrest  on  crimincU  process,^  it  has  been  held 
to  extend  to  a  case  where  a  defendant  was 
brought  from  a  neighboring  state  on  a  requi- 
sition, and  found  not  guilty  or  discharged,  but 
immediately  arrested  on  a  civil  process,'  or 
where  he  comes  into  the  state  simply  to  an- 
swer a  criminal  charge.  ^°  But  it  has  beer 
held  that  the  privilege  does  not  extend  to  one 
accused  of  a  crime  who  has  been  released  on 
bail."  Service  cannot  be  made  upon  a  for- 
eign corporation  by  serving  an  officer  of  the 
corporation  who  is  in  the  jurisdiction,  but 
privileged  because  he  has  been  called  there  as 
a  witness.*^ 

I,  The  following  are  cases  where  the  privilege  was  waived 
by  delay  or  deviation:  Chaffee  v.  Jones,  19  Pick.  260,  where 
he  went  off  the  direct  route  on  his  return  home  to  attend  his 
son's  funeral;  Clark  v.  Grant,  2  Wend.  257,  a  delay  of  two 
days,  after  submission,  to  learn  result  of  suit;  Shults  v. 
Andrews,  54  How.  Pr.  (N.  Y.)  380,  delay  of  two  weeks  to 
attend  to  business;  Strong  v.  Dickenson,  i  M.  &  W.  488, 
stopping  at  a  coffee  house  on  business,  two  hours  after  court 
adjourned.  Ihe  lollowing  cases  hold  that  the  privilege  was 
not  waived:  Salhinger  v.  Adler,  2  Rob.  (N.  Y.)  704,  where 
he  simply  stopped  to  speak  to  the  opposite  counsel;  Selby 
V.  Hills,  8  Biiig.  166,  where  he  did  not  return  home  for  two 
hours  after  case  closed;  Pitt  v.  Coombes,  5  Barn.  &  Adol. 
1078,  where  he  did  not  return  home  directly;  Lightfoot  v. 
Cameron,  2  W.  Hlack.  1 113,  where  he  stopped  to  dine  in 
evening,  the  case  being  finished  early  in  the  day;  Ricketts  v. 
Gurney,  7  Price  699;  Sidgier  v.  Birch,  9  Ves.  Jr.  69;  £x 
parte  Clarke,  2  Dea.  &  Ch.  99;  Jacobson  v.   Wayne  Cir, 
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Judge,  76  Mich.  234,  where  he  stopped  to  consult  counsel 
whom  he  did  not  find  for  two  days,  after  the  trial  ended,  and 
where  the  summons  was  in  an  action  for  tort,  when  he  had 
been  discharged  in  a  criminal  suit. 

2,  Cameron  v.  Lightfoot,  2  W.  Black.  1 190.  But  it  is  held 
that  the  individual  may  waive  the  privilege,  for  example ,  by 
giving  bail,  Steward  v.  Howard,  15  Barb.  (N.  Y.)  26;  x'«p- 
lon  V.  Harris,  Peck  (Tenn.)  414;  Gyer  v.  Irwin,  4  Dall. 
(Pa.)  107,  by  confessing  judgment;  Randall  v.  Crandall,  6 
Hill.  342,  by  pleading  in  bar  before  demanding  the  privilege. 
Contra,  Washburn  v.  Phelps,  24  Vt  506. 

3,  Cole  V.  Hawkins,  Andrews  275;  Strange  1094;  Chil- 
derson  v.  Barrett,  1 1  East  439;  Blight  v.  Fisher,  i  Peters 
C.  C.  41;  Miles  V.  McCuUough,  i  Binn.  (Pa.)  77;  In  re 
Healey,  53  Vt.  694;  38  Am.  Rep.  713;  State  v.  Buck,  62  N. 
H.  670.  An  improper  attempt  10  deter  a  witness  from  tes- 
tifying is  contempt  of  court.  Savin's  Case,  131  U.  S.  267. 
See  note,  38  Am.  Rep.  717. 

4,  Christian  v.  Williams,  35  Mo.  App.  297;  Norris  v. 
Beach,  2  Johns.  294;  Person  v.  Grier,  06  N.  Y.  124;  23 
Am.  Rep.  35;  Moletor  v.  Sinnen,  76  Wis.  308;  20  Am.  St. 
Rep.  71;  Cameron  v.  Roberts,  87  Wis.  291.  See  note,  16  Am. 
Dec  723,  where  the  rule  is  discussed  in  those  cases  where  a 
party  is  decoyed  into  the  jurisdiction. 

5,  Meekins  v.  Smith,  i  H.  Black.  636;  Arding  v. 
Flower,  8  T.  R.  534;  Spence  v.  Stuart,  3  East  89;  bidgier 
v.  Birch,  9  Ves.  69;  Ex  tarte  Jackson,  15  Ves.  1 17. 

6,  Greer  v.  Young,  120  111.  184. 

7,  Rorer  Inter  St.  Law  26;  Wilson  v.  Donaldson,  117 
Ind.  356;  10  Am.  St.  Rep.  48;  Christian  v.  Williams,  35 
Mo.  App.  297;  Ndrris  v.  Beach,  2  Johns.  294;  Person  v. 
Grier,  66  N.  Y.  X24;  23  Am.  Rep.  35;  Moletor  v.  Sinnen, 
76  Wis.  308;  20  Am.  St.  Rep.  71 ;  Andrews  v.  Lembeck,  46 
Ohio  St.  38;  15  Am.  St.  Rep.  547;  First  National  Bank  v. 
Ames,  39  Minn.  179;  Boghano  v.  Gilbert  Lock  Co.,  73  Md. 
132;  Cameron  v.  Roberts,  87  Wis.  291;  Atchison  v.  Morris, 
J I  Fed.  Rep.  582. 

8,  Williams  v.  Bacon,  10  Wend.  636;  Moore  v.  Green,  73 
N.  C.  394;  2.1  Am.  Rep.  470;  Scott  v.  Curtis,  27  Vt.   762; 
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Lucas  V.  Albee,  I  Den.  666;  Hare  v.  Hyde,  i6  Q^  B.  394; 
R.  V.  Douglas,  7  Jur.  39. 

9,  Moletor  v.  Sinnen,  76  Wis.  308;  20  Am.  St.  Rep.  71 
and  cases  cited.    Contra,  Williams  v.  Bacon,  10  Wend.  636. 

10,  Murphy  v.  Sweezy,  2  N.  Y.  S  241. 

11,  Hare  v.  Hyde,  16  Adol.  &  Ell.  N.  S.  304;  71  E.  C  L. 
373;  Moore  v.  Green,  73  N.  C.  3Q4;  21  Am.  Rep.  470. 

12,  American  Wooden  Ware  Co.  v.  Stem,  63  Fed.  Rep. 
676. 

{  807.  Exclusion  of    witnesses  from 

court  room, —  Before  discussing  the  general 
rules  which  govern  the  examination  of  wit- 
nesses, it  is  proper  to  call  attention  to  the 
familiar  rule  that  the  court  may,  in  the  exer- 
cise of  its  discretion,  direct  the  exclusion  of 
witnesses  from  the  court  room  while  the  testi- 
mony of  other  witnesses  is  being  given.  This 
is  a  practice  which  has  prevailed  in  the  Brit- 
ish Parliament  and  in  the  courts  of  England 
and  Scotland  from  an  early  day.*  The  wit- 
nesses are  ordered  to  withdraw  from  the 
court  room  to  remain  until  called,  or  are 
placed  under  charge  of  the  sheriff  or  other 
officer.'  The  object  of  such  a?i  order  is  obvi- 
ously to  elicit  the  truth  by  securing  testi- 
mony not  influenced  by  the  statements  of 
other  witnesses  oi*  the  suggestions  of  counsel, 
as  well  as  to  prevent  collusion  and  concert  of 
testimony  among  witnesses.  While  this  order 
will  generally  be  made  by  the  court  on  the 
application  of  counsel,  it  is  generally  held  to 
be  a  matter  of  discretion^  rather  than  of  strict 
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right;'  yet,  in  some  states,  it  may  be  claimed 
as  a  right.*  Parties  to  the  litigation  will  not 
generally  be  excluded,  since  their  presence  is 
usually  necessary  to  a  proper  management  of 
their  case;*  nor  will  an  attorney  for  one  of 
the  parties  be  excluded.*  The  same  is  true  of 
one  who  is  a  party  in  interest^  though  not  a 
party  to  the  record ;  ^  and  also  of  an  agent  of 
the  party,  when  the  presence  of  such  agent  is 
necessary,  as  when  the  agent  has  gained  such 
familiarity  with  the  facts  that  his  presence 
is  necessary  for  the  proper  management  of  the 
action  or  defense.®  Expert  loitntsaes  are  not 
generally  excluded  until  the  evidence  be 
given  upon  the  question  or  subject  as  to 
which  they  are  called.®  But  if  there  is  any 
reason  to  apprehend  that  the  expert  witnesses 
are  liable  to  be  influenced  by  the  testimony 
of  other  witnesses,  they  should  be  treated  in 
the  same  manner. *°  In  most  cases,  their  evi- 
dence is  not  based  upon  the  conclusions  which 
they  form  from  the  testimony,  but  upon  hypo- 
thetical questions  or  an  assumed  state  of 
facts,  or  upon  their  personal  knowledge  of 
the  facts;  hence  it  is  not  necessary  that  they 
should  listen  to  the  testimony  of  other  wit- 
nesses.^^ It  is  not  an  abuse  of  discretion  to 
refuse  to  exclude  an  officer,  who  is  a  witness, 
while  another  officer  is  testifying."  Although 
in  practice  the  demand  is  seldom  made,  the 
reason  of  the  rule  would  seem  to  require  the 
exclusion  of  witnesses  during  the  opening 
argument  of  counsel,  if  requested." 
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1,  Ryan  v.  Couch,  66  Ala.  244;  Tayl.  £v.  sec.  1402; 
Swift  Ev.  512. 

2,  Hey  V.  Com.,  32  Gratt.  (Va.)   46;  34  Am.  Rep.  799. 

3,  Benaway  v.  Conyne,  3  Pinn.  (Wis.)  196;  Errissman  v. 
Errissman,  25  111.  136.  Johnson  v.  State,  2  Ind.  652;  People 
V.  Green,  i  Park.  Cr.  (N.  Y.)  ii;  Powell  v.  State,  13  Tex. 
App.  244;  Sartorious  v.  State,  24  Miss.  602;  State  v.  Fitz- 
simmons,  30  Mo.  236;  Laughlin  v.  State,  18  Ohio  99;  51 
Am.  Dec.  444;  R.  v.  Cook,  13  How.  St.  Tr.  348;  R.  ▼. 
Goodere,  17  How.  St.  Tr.  1015;  People  v.  Sam  Lung,  70 
Cal.  515;  Barnes  v.  State,  88  Ala.  204;  16  Am.  St.  Rep.  48; 
People  V.  Considine,  (Mich.)  63  N.  W.  Rep.  196;  Murphey 
V.  State,  43  Neb.  34;  May  v.  State,  94  Ga.  76;  Kentucky 
Lumber  Co.  ▼.  Abney,  (Ky.)  31  S.  W.  Rep.  279;  Com.  ▼. 
Thompson,  159  Mass.  56.  But  the  court  may  make  excep- 
tions as  to  certain  witnesses,  when  making  the  order.  City 
liank  V.  Kent,  57  Ga.  285;  State  v.  Whitworth,   126  Mo. 

573- 

4,  Nelson  v.  State,  2  Swan  (Tenn.)  237;  Smith  v.  State,  4 
Lea  (Tenn.)  428;  State  v.  Zellers,  7  N.  J.  L.  220. 

5,  Chester  v.  Bower,  55  Cal.  46;  Ryan  v.  Couch,  66  Ala. 
244.  But  see.  Smith  v.  Team,  (Miss.)  16  So.  Rep.  492; 
Peuniman  V.  Hill,  24  Weekly  Rep.  245;  Tayl.  Ev.  sec  1400. 
This  applies  to  the  chief  officers  of  a  corporation,  as  well  as 
la  individuals  that  are  parties,  Kentucky  Lumber  Co.  v. 
Abney,  (Ky.)  31  S.  W.  Rep.  279. 

6,  Everett  v.  Lowdham,  5  Car.  &  P,9i;  Powell  v.  State,  13 
Tex.  App.  244;  Pomeroy  v.  Baddeley,  Ryan  &  M.  430. 

7,  Chester  ▼.  Bower,  55  Cal.  46. 

8,  Ryan  v.  Couch,  66  Ala.  244;  Betts  v.  State,  66  Ga.  508; 
Indianapolis  Cabinet  Co.  v.  Herrmann,  7  Ind.  App.  462. 
But  see.  Central  Railroad  &  B.  Co.  v.  Phillips,  91  Ga. 
526,  where  a  railroad  conductor  was  excluded. 

9,  Johnson  v.  State,  10  Tex.  App.  571;  Tayl.  Ev.  sec. 
1400. 

10,  Johnson  v.  State,  10  Tex.  App.  571;  Thomp.  Trials 
sec  278. 
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11,  See  sees.  372  et  s€g*  supra, 

12,  People  V.  Machen,  10 1  Mich.  400. 

13,  R.  V.  Murphy,  8  Car.  &  P.  297. 

3  808.  Violation  of  the  order  exclud- 
ing witnesses —  Effect  of. —  By  the  early 
practice,  if  a  witness  remained  in  the  court 
room  in  violation  of  the  order,  he  was  not 
allowed  to  testify.^  Later  it  was  held  to  be 
a  matter  of  judicial  discretion,  whether  his 
testimony  should  be  received.*  But  in  Eng- 
land, except  in  revenue  cases,  it  is  now  held 
that  the  judge  has  no  right  to  reject  the  wit- 
ness on  this  ground ;  *  and  in  this  country, 
the  decided  weight  of  authority  tends  toward 
the  view  that,  where  the  party  is  without 
fault,  and  the  witness  disobeys  the  order  for 
exclusion,  the  party  ought  not  to  be  deprived 
of  the  testimony  of  his  witness.*  Still  there 
is  good  authority  fot*  the  view  that  the  testi- 
mony may  be  received  or  rejected  in  the  dis- 
cretlo7h  of  the  court ;  and  the  decision  of  the 
court  is  usually  held  to  be  final  and  not  sub- 
ject to  review  on  appeal.**  When  a  witness, 
who  has  been  ordered  to  withdraw,  converses 
with  other  witnesses  after  their  testimony 
has  been  given,  the  objecting  party  cannot 
demand  a  new  trial  as  a  matter  of  right  on 
account  of  such  misconduct,  but,  in  the  dis- 
cretion of  the  court,  a  new  tried  may  be 
granted.^  It  is  clear  that  the  misconduct  of 
a  witness    in   disobeying   the   order  of  the 
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court,  or  in  improperly  conversing  with  other 
witnesses  after  an  order  of  ei^clusion,  is  rele- 
vant, and  that  it  is  a  proper  subject  of  com- 
ment as  bearing  on  his  credibility.^  It  is 
hardly  necessary  to  add  that  the  disobedienoe 
of  an  order  for  the  withdrawal  of  a  witness 
may  be  punished  as  a  contempt  of  court.* 

1,  Greenl.  £v.  sec.  432.  See  also.  Chandler  v.  Home,  2 
Moody  &  Rob.  4:^3. 

2,  Hey  V.  Com.,  32  Gratt;  (Va.)  946;  34  Am.  Rep.  799; 
Cobbett  V.  Hudson,  i  £1.  &.  B.  ii;  22  L.  J.  (Q.  B.)  13. 

3,  Chandler  v.  Home,  2  Moody  •&.  Rob.  423;  Cock  v. 
Nethercote,  6  Car.  &  P.  743;  Cobbett  v.  Hudson,  22  L.  J. 
(Q.  B.)  13;  I  El.  &  B.  II. 

4,  People  V.  Boscovitch,  20  Cal.  436;  State  v.  Salge,  .2 
Nev.  321;  State  v.  Thomas,  ill  Ind.  575;  Hubbard  v.  Hub- 
bard, 7  OrQ:  42;  Smith  v.  State,  4*  Lea  (Tenn.)  428;  Hey  v. 
Cem^  32  Gratt.  (Va.)  946;  34  Am.  Rep.  799;  Taylor  ;v. 
State,  130  Ind.  66;  Holder  v.  United  Stales,  150  U.  S.  91; 
Pleasant  v.  Slate,  15  Ark.  624;  Grimes  v.  Martin,  10  Iowa 
347;  Gregg  V.  State,  13  W.  Va.  705;  Lassiter  v.  State,  67 
Ga.  739;  State  v.  Falk,  46  Kan.  498;  Slate  v.  Ducote,  47  La. 
An.  40;  State  v.  Lee  Doon,  7  Wash,  308.  A  court  will  not 
prohibit  witnesses,  who  have  been  excluded  from  the  court 
room,  from  reading  newspapers,  Com.  v.  Hersey,  84  Mass. 

5,  Laughlin  v.  State,  18  Ohio  99;  51  Am.  Dec.  444;  Pur- 
nell  V.  Purnell,  89  N.  C.  42;  Dyer  v.  Morris,  4  Mo.  214; 
Slate  V.  Gesell,  124  Mo.  531 ;  Person  v.  Etcherson,  91  C^ 
785;  Staver  &  Abuott  Co.  v.  Coe,  49  HI.  App.  426;  Thorn  v. 
Kemp,  98  Ala.  417.  See  also  cases  last  cited.  In  those 
jurisdictions  where  the  judge  has  the  right  to  exclude  the 
testimony,  the  power  is  rarely  exercised.  Pleasant  v.  State, 
15  Ark.  624;  Sartorious  v.  Sts^e,  24  Miss.  602. 

6,  Bulliner  v.  People,  95  111.  ^94;' State  v.  Brookshire,^  AJa. 
303;  Sartorious  v.  State,  24  Miss.  602;  Laughlin  v.  State,  18 
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Ohio  99;  51  Am.  Dec.  444;  State  v.  Fitzsimmons,  30  Mo. 
236.  It  has  been  held  no  impropriety  for  counsel  to  tell  a 
witness  what  a  witness  on  the  other  side  has  sworn  to,  when 
not  forbidden  to  do  so,  Harne  v.  Williams,  12  Ind.  324. 
The  rule  is  the  same  where  the  witness  disobeyed,  remained 
in  the  room  and  heard  the  testimony,  Pamell  v.  Pumell,  89 
N.  C.  42. 

7,  Pleasant  v.  State,  15  Ark.  624;  Betts  v.  State,  66  Ga. 
508;  Grimes  v.  Martin,  10  Iowa  347;  Davenport  v.  Ogg, 
15  Kan.  363. 

8,  Lassiter  v.  State,  67  Ga.  739;  Bulliner  v.  People,  95 
HI.  394;  State  V.  Falk,  46  Kan.  498. 

i  809.  Order  of  proof — Discretion  of 
court —  Evidence  not  to  be  g^iven  piece- 

jxieal. —  Before  proceeding  to  an  examination 
of  those  general  rules  which  govern  the  order 
and  mode  of  the  examination  of  witnesses, 
attention  should  be  called  to  the  principle, 
well  stated  by  Mr.  Greenleaf,  that  "the  sub- 
ject lies  chiefly  in  the  discretion  of  the  judge, 
before  whom  the  cause  is  tried,  it  being,  from 
its  very  nature,  susceptible  of  but  few  posi- 
tive and  stringent  rules.  The  great  object 
is  to  elicit  the  truth  from  the  witness,  but 
the  character,  intelligence,  moral  courage, 
bias,  memory  and  other  circumstances  of 
witnesses  are  so  various,  as  to  require  almost 
equal  variety  in  the  manner  of  interrogation, 
and  the  degree  of  its  intensity  to  attain  that 
end. "  ^  In  the  regular  order  of  procedure,  the 
party  having  the  affirmative  ought  to  intro- 
duce all   the  evidence  necessary  to  support 
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the  substance  of  the  issue ;  then  the  party  de- 
nying the  affirmative  allegations  should  pro- 
duce his  proof,  and  finally  the  proof  in 
rebuttal  is  received.  ^  Relmtting  evidence  means 
not  merely  evidence  which  contradicts  the  wit- 
nesses on  the  opposite  side  and  corroborates 
those  of  the  party  who  began,  but  evidence 
in  denial  of  some  affirmative  fact  which  the 
answering  party  has  endeavored  to  prove. 
The  trial  judge  is  to  determine  what  is  evi- 
dence in  rebuttal;  and  it  lies  within  his 
discretion  to  receive  or  to  exclude  such  testi- 
mony.* The  practice  should  not  be  encour- 
aged of  allowing  either  party,  after  resting 
his  case,  to  amend  and  add  to  his  proof,  un- 
til by  repeated  experiments  he  conforms  to 
the  view  of  the  court ;  *  and  when  the  burden 
of  proving  any  matter  is  thrown  upon  a 
party  by  the  pleadings,  he  must  generally 
irUrodticey  in  the  first  instance^  all  the  evidence 
upon  which  he  relies;  and  he  cannot,  after  go- 
ing into  part  of  his  case,  reserve  the  residue 
of  his  evidence  for  a  subsequent  opportu- 
nity.* 

1,  GreenL  £v.  sec  431. 

2,  Braydon  v.  Goulman,  I  T.  B.  Mon.  (Ky.)  115;  Smith 
V.  Britton,  4  Humph.  (Temi.)  201;  Clayes  v.  Ferris,  10  Vt. 
112;  Walker  v.  Walker,  14  Ga.  242;  Macullar  v.  Wall,  6 
Gray  507. 

3,  Marshall  v.  Davies,  78  N.  Y.  414,  420. 

4,  Braydon  v.  Goulman,  I  T.  B.  Mon.  (Ky.)  115. 

5,  Hathaway  V  Hemingway,  20  Conn.  191 ;  Hastings  v. 
Palmer,  20  Wend.  225. 

149 
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i  810.  Same  —  Relaxation  of  the  rule 
discretionary— Illustrations. — In  the  dis- 
cretion of  the  court,  the  rule  stated  in  tbe 
last  section  may  be  relaxed^  if  the  ends  of 
justice  so  require.*  Thus  in  a  criminal  case, 
the  state  may  be  allowed  to  reopen  the  case^ 
and  to  given  new  testimony,  after  the  defense 
has  give  testimony  or  declined  to  offer  testi- 
mony. ^  But  the  court  should  use  great  cau- 
tion in  such  cases.'  New  evidence  may  be 
admitted  for  the  plaintiff  after  a  motion  for 
nonsuit,*  or  after  all  the  evidefice  has  been 
closed'^  and  instructions  asked  for.*  On  the 
same  principle,  counsel  have  been  allowed  to 
further  cross-examine  witnesses  after  the  case 
has  been  closed.^  So  the  introduction  of  new 
evidence  may  be  allowed  after  the  conclusion 
of  the  evidence  and  postponement  for  argu- 
ment only,®  or  after  counsel  have  begun  to  ad- 
dress the  jury,'  or  even  after  the  conclusion 
of  the  argument,  if  it  is  shown  to  be  mate- 
rial, and  if  the  delay  is  sufficiently  explained.'* 
Of  course,  in  the  exercise  of  discretion  in 
such  cases  as  have  been  cited,  new  testi- 
mony must  not  be  so  received  without  giving 
the  adverse  party  an  opportunity  to  be  pres- 
ent and  cross-examine  the  witness  and  to  of- 
fer counter-proof  or  explain  the  evidence  -so 
introduced,  ^^  nor  unless  the  evidence  is  pro- 
perly admissible  under  the  pleadings."  It  is 
a  further  illustration  of  the  principle  under  dis- 
cussion that  the  court  may  permit  a  party 
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to  opeo  one  line  of  proof,  and  to  abandon  it 
in  the  course  of  the  trial  and  take  an  in- 
consistent one;**  and  this  has  been  allowed 
on  the  part  of  the  plaintiff,  even  after  the  de- 
fendant has  rested  his  case.  *^  In  some  states, 
there  are  statutes  regulating  this  subject 
which  should  be  consulted  by  the  practitioner. 

1,  Graham  v.  Davis,  4  Ohio  St.  362;  62  Am.  Dec.  285; 
Blake  v.  Powell,  26  Kan.  320;  Curtis  v.  Central  Ry.  Co.,  87 
Ga.  416;  Hastings  v.  Palmer,  20  Wend.  225;  Agate  v. 
Morrison,  84  N.  Y.  672;  Bravdon  v.  Goulman,  i  T.  B.  Mon. 
(Ky.)  115;  State  v.  Alford,  31  Conn.  40;  Dubuque  v. 
Coman,  64  Conn.  475;  State  v.  Fox,  25  N.  T.  L.  566;  Dane 
V.  Treat,  35  Me.  198;  Pierce  v.  Wood.  23  N.  H.  519;  Good- 
man V.  Kennedy,  10  Neb.  270;  Walker  v.  Walker,  14  Ga. 
242;  People  V.  McNamara,  94  Cal.  509. 

2,  State  V.  Clyburn,  16  S.  C.  375;  State  v.  Rose,  33  La. 
An.  932. 

3,  Clough  V.  State,  7  Neb.  323;  Kalle  v.  People,  4  Park. 
Or.  (N.  Y.)  591. 

4,  McColgan  v.  McKay,  25  Ga.  63 1;  Delaney  v.  Mulli- 
gan, 148  Pa.  SL  157;  Larman  v.  Huey,  13  B.  Mon.  (Ky.) 
436. 

5,  Philadelphia  Ry.  Co.  v.  Stimson,  14  Peters  448;  Wells 
V.  Walker,  29  Ga.  450;  Wells  v.  Burbank,  17  N.  H.  393; 
Gilbert  v.  Gilbert,  22  Ala.  529;  58  Am.  Dec.  268;  Thatcher 
V.  Stickney,  88  Iowa  454;  Priest  v.  Union  Canal  Co.,  6 
Cal.  170;  Hooker  v.  Johnson,  6  Fla.  730;  Foreman  v.  Bald- 
win, 24  111.  298;  Coats  V.  Gregory,  10  Ind.  345;  Biaydon  v. 

Goulman,  I  T.  B.  Mon.  (Ky.)ii5;  McDonald  v.  Smith,  14 
Me.  99;  Ricketts  v.  Pendleton,  14  Md.  320;  Ray  v.  Smith, 
9  Gray  141;  Wood  v.  Gibbs,  35  Miss.  559;  Des  Moines 
Bank  v.  Colfax  Hotel  Co.,  88  Iowa  4;  Dozier  v.  Jerman, 
30  Mo.  216;  Ford  V.  Niles,  i  Hill  300;  Moloney  v. 
Davis,  48  Pa.  St.  512;  Hopkinton  v.  Waite,  6  R.  I.  374; 
Pridgen  v.  HiQ,  12  Tex.  374;  Brooks  v.  Wilcox,  ii  Gratt. 
(Va.)  411. 
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6,  Johnston  v.  ^Mason,  27  Mo.  51 1;  Meserve  v.  Folsom, 
62  Vt.  504. 

7,  Com.  V.  Eastman,  i   Cush.  189;  48  Am.  Dec  596. 

8|  Hanson  v.  Michelson,  19  Wis.  498;  Reed  v.  Listen,  8 
Tex.  Civ.  App.  118. 

9,  Russell  V.  Keam  7,  27  Ga.  96;  Parker  v.  Johnson,  25 
Ga.  576. 

10,  Watt  V.  Alvord,  25  Ind.  533;  Mathis  v.  Colbert,  24 
Ga.  384;  Hood  V.  Mathis,  21  Mo.  308;  George  v.  Pilcher, 
28  Gratt.  (Va.)  299.  But  after  the  jury  had  returned  to 
give  their  verdict,  it  was  held  too  late,  Riley  v.  Cooper,  i 
Cranch  C.  C.  166. 

11,  Hurd  v.  Lill,  26  111.  496;  Thompson  v.  Qendening, 
I  Head  (Tenn.)  287;  Asay  v.  Hay,  89  Pa.  St.  77;  Gillette 
v.  Morrison,  9  Neb.  395. 

12,  Wagar  v.  Bowley,  (Mich.)  62  N.  W.  Rep.  293, 

13,  Turner  v.  Yates,  16  How.  14. 

14,  Morris  v.  Wadsworth,  17  Wend.  103. 

i  811.  Same  — Discretion  of  court — Be- 

view. — It  is  obvious  from  the  illustrations  al- 
ready given  that  the  proffered  testimony  will 
not  be  received  out  of  its  regular  order,  if,  in 
the  discretion  of  the  court,  the  ends  of  justice 
will  not  thereby  be  subserved.  *  The  rulings 
of  the  trial  judge  upon  these  matters  are 
not,  as  a  rule,  reversible  for  error.*  The  rules 
relating  to  the  order  of  introducing  e video ce 
are  for  the  most  part  mere  rules  of  practice; 
they  are  under  the  control  of  the  court  and 
subject  to  be  varied  in  the  exercise  of  a  sound 
judicial  discretion,  so  that  a  departure  from 
the  ordinary  rules  or  a  refusal  to  grant  in- 
dulgence to  a  party  cannot  properly  be  made 
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a  ground  of  error ^  This  has  been  illustrated 
in  a  large  class  of  cases  where  the  courts 
have  granted  indulgence  in  receiving  evi- 
dence out  of  the  regular  order,  in  allowing 
witnesses  to  be  recalled,  in  permitting  evidence 
in  rebuttal  which  should  have  been  offered 
in  chief,  in  supplying  omissions  and  the 
like.*  But  if  there  is  a  clear  ahu%e  of  dis- 
cretioTiy  or  if  the  error  of  the  court  is  so 
gross  and  palpable  as  to  defeat  the  ends  of 
justice,  the  decision  will  be  reversed  on  ap- 
peal.* It  is  very  clear  that  it  is  no  abuse 
of  discretion  if  the  court  refuses  to  allow 
the  introduction  of  evidence  out  of  its  order, 
when  it  is  apparent  that  the  relaxation  of 
the  general  rule  would  further  a  mere  trick 
or  scheme,  or  operate  as  a  fraud  upon  one 
of  the  parties,  •  or  encourage  the  tampering 
with  witnesses  to  induce  them  to  prop  up  a 
cause  whose  weakness  has  been  exposed.^ 

1,  Cozart  V.  Lisle,  I  Meigs  (Tenn.)  65;  Louisville  &  N. 
Ry.  Co.  V.  Barker,  96  Ala.  435;  Snodgrass  v.  Com.,  89  Va. 
679;  Mutual  Life  Ins.  Co.  v.  Thompson,  94  Ky.  253. 

2,  Wells  V.  Burbank,  17  N.  H.  393;  Bacon  v.  Williams, 
13  Gray  525;  KirscliI  on  v.  Bonzel,  67  Wis.  178;  San  Fran- 
cisco Breweries  v.  Schurtz,  104  Cal.  420.  This  is  assumed 
in  most  of  the  cases  cited  in  the  last  section. 

3,  See  the  cases  cited  in  ihe  next  note. 

4,  CJoss  V.  Turner,  21  Vt  437;  Wicke  v.  Iowa  State  Ins. 
Co.,  90  Iowa  4;  Brown  v.  State,  72  Md.  468;  Huff  v. 
Latimer,  35  S.  C.  255;  Richmond  &  D.  Ry.  Co.  v.  Vance, 
93  Ala.  144;  Springfield  v.  Dalby,  139  111.  34;  Riha  v.  Pel- 
nar,  86  Wis.  408;  Jackson  v.  Grand  Ave.  Ry.  Co.,  118  Mb. 
199;  Stevens  v.  Clemmens,  52  Kan.  369;  Everraan  v.  City 
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of  Menomonie,  8i  Wis.  624;  Turner  v.  United  States,  66 
Fed.  Rep.  280;  Garland  v.  Smith,  127  Mo.  583;  Lmdheim 
V.  Duys,  31  N.  Y.  S.  870;  Bates  v.  Tower,  103  Cal.  404; 
Basye  v.  State,  45  Neb.  261;  Willard  v.  Pettit,  153  111.  663; 
Devereaux  v.  Phillips*  Estate,  97  Mich.  104;  Case  v.  Dodge, 
18  R.  I.  661.     See  also  the  cases  cited  in  last  section. 

5,  Smith  V.  Britton,  4  Humph.  (Tenn.)  201;  Hanson  v. 
Michelson,  19  Wis.  498;  Meyer  v.  Cullen,  54  N.  Y.  392; 
Meacham  v.  Moore,  59  Miss.  56 1;  Smith  v.  State  Ins.  Co., 
58  Iowa  487. 

6,  Breedlove  v.  Bundy,  96  Ind.  319, 

7,  Rucker  v.  Eddings,  7  Mo.  115. 

i  812.  Privilege  allowed  counsel  as  to 
order  of  proof. —  Subject  to  the  general  rule 
that  each  party  should,  in  his  turn,  produce 
all  the  testimony  tending  to  support  his  claim 
or  defense,  the  order  of  time  for  the  intro- 
duction of  evidence  to  support  the  different 
parts  of  an  action  or  defense  should  be  gen- 
erally left  to  the  discretion  of  the  party  and 
his  counsel.  ^  The  party  or  counsel  cannot  be 
presumed  to  show  his  ability  to  establish  his 
entire  claim  or  defense  in  advance,  and  a 
reasonable  latitude  must  be  allowed  as  to  the 
order  in  which  the  details  of  evidence  shall  be 
brought  forward.'  When  evidence  is  offered 
which  proves  or  tends  to  prove  any  relevant 
fact,  it  is  to  be  presumed  that  this  will  be 
followed  by  such  other  proof  as  is  necessary 
to  establish  the  proper  connection.*  Hence, 
it  is  of  no  consequence  in  what  order  the  evi- 
dence is  introduced,  so  far  as  its  ultimate 
legitimacy  ib  concerned,  provided,  in  its  rela- 
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tion  to  the  other  evidence  in  the  case,  it  is 
at  the  end  pertinent  to  the  issue.  *  For  example, 
the  court  may  permit  a  sheriff's  deed  to  be 
given  in  evidence  before  the  judgment  and  exe- 
cution on  which  it  is  founded  are  introduced;* 
and  where  one  relies  on  his  right  as  assignee 
of  a  bead,  he  may  introduce  the  bond  in  evi- 
dence before  he  shows  his  title  and  interest 
in  it."  So,  in  an  action  of  ejectment,  the 
mere  fact  that  the  plaintiff's  mode  of  proving 
his  title  is  illogical  and  serves  to  confuse  the 
record  is  not  ground  for  a  new  trial.  ^  In  an 
Ohio  case,  it  was  held  that  the  rule  under 
discussion  should  be  limited  to  cases  where 
the  objection  to  the  testimony  related  mainly 
to  its  relevancy  to  the  issue,  and  did  not  ex- 
tend to  cases  where  the  objection  is  to  its  legal 
incompetency  to  prove  the  fact,  "In  the  one 
case,  there  is  a  /act  proved  which  subsequent 
developments  may  show  to  be  relevant  to  the 
issue,  but  in  the  other,  there  has  been  no 
legal  proof  of  the  fact  itself,  and  when  made 
relevant  it  would  still  be  incompetent. "  ® 

1,  Hadden  v.  Johnson,  7  Ind.  394;  Sidwell  v.  Worthing- 
ton,  8  Dana  (Ky.)  74;  Gordon  v.  Milloudon,  16  La.  An. 
347;  Plank  Road  Co.  v.  Bruce,  6  Md.  457;  Lea  v.  Guice,  21 
Miss.  656;  Powell  V.  Hannibal  Ry.  Co.,  35  Mo.  457;  Com. 
V.  Dam,  107  Mass.  210. 

2,  Pegg  V.  Warford,  7  Md.  582;  Thompson  v.  Franks,  37 
Pa.  St.  327. 

3,  Rogers  v.  Brent,  10  111.  573;  50  Am.  Dec.  422. 

4,  Jenne  v.  Joslyn,  41  Vt.  478. 

5,  Calterlin  v.  Douglass,  17  Ind.  213. 
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6,  Van  Orman  v.  Spafford,  i6  Iowa  i86. 

7,  Stephenson  v.  Wilson,  50  Wis.  95. 

8,  Wilson   V.  Barkalow,  11   Ohio  St.  474.     In  this  case 
the  testimony,  when  offered,  was  mere  hearsay. 

i  813.  Must  the  relevancy  of  the  proof 
appear  at  the  time. —  It  has  often  been 
declared  that  the  relevancy  of  testimony  need 
not  always  appear  at  the  time  when  it  is  of- 
fered, since  it  is  "  the  usual  course  to  receive, 
at  any  proper  and  convenient  stage  of  the 
trial,  in  the  discretion  of  the  judge,  any  evi- 
dence which  the  counsel  shows  will  be 
rendered  material  by  other  evidence  which 
he  undertakes  to  produce.  If  it  is  not  sub- 
sequently thus  connected  with  the  issue,  it 
is  to  be  laid  out  of  the  case. "  *  But  before 
counsel  can  claim  the  indulgence  of  the  court 
in  this  manner  to  introduce  evidence,  other- 
wise presumably  incompetent,  he  should  state 
what  he  expects  to  prove,  or  in  some  other 
way  satisfy  the  court  that  the  evidence  will  be 
made  competent^  By  the  weight  of  authority, 
it  is  held  that,  if  counsel  fail  to  make  the 
testimony  relevant  by  other  evidence,  the  im- 
proper testimony  may  be  withdrawn  from,  the 
jury  by  careful  instructions  to  disregard  it.* 
But,  on  the  other  hand,  it  is  urged  by  very 
high  authority  that  the  influence  of  improper 
testimony  upon  the  minds  of  the  jury  cannot 
in  fact  be  removed  by  the  instruction  of  the 
court,  and  that  in  law  the  error  is  not  cured 
by  such  instructions,*  nor  by  the  offer  of  the 
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counsel  who  has  introduced  the  objectionable 
testimony  to  withdraw  it.'  It  is  very  clear 
that  the  court  should  exercise  great  caution, 
especially  in  criminal  cases,  in  admitting 
testimony  of  doubtful  competency  upon  the 
promise  of  counsel  to  show  its  materiality 
by  subsequent  proof.  Common  fairness  re- 
quires that  counsel  should  not  unnecessarily 
urge  the  admission  of  evidence  out  of  its 
proper  order  or  promise  to  show  its  relevancy, 
unless  able  to  do  so.  "Where  the  case  is 
one  of  delicacy  and  importance,  and  the  evi- 
dence is  nicely  balanced,  and  the  scale  liable 
to  be  affected  by  slight  circumstances,  the 
court  will  be  exceedingly  vigilant  in  prevent- 
ing any  extraneous  or  irrelevant  matter  from 
being  brought  before  the  jury.  In  such  cases, 
it  is  proper  to  require  counsel  to  state  the 
substance  of  what  they  expect  to  prove,  in 
order  that,  if  irrelevant  or  improper,  the  evi- 
dence may  not  be  given.  Where  the  lines  of 
the  case  are  more  broadly  marked,  less  cau- 
tion is  necessary. "  *  It  is  apparent  that  the 
indulgence  might  work  serious  injury  to  a 
party  by  creating  prejudices  in  the  minds  of 
the  jury  which  no  instruction  could  withdraw 
or  efface.  In  such  a  case,  the  admission  of  the 
improper  testimony  would  seem  to  be  such  an 
abuse   of  discretion  as  should  be  reviewed.^ 

1,  Greenl.  £v.  sec.  51a.     See  sec.  170  supra* 

2,  Mechelke  v.  Bramer,  59  Wis.  57;  Piper  v.  White,  56 
Pa.  St.  90;  Abney  v.  Kingsland,  10  Ala.  355;  44  Am.  Dec 
491;  Van  BoreD  v.  W^ells,  19  Wend.  203. 
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3,  Hopt  V.  Utah,  120  U.  S.  430;  Specht  v.  Howard,  16 
Wall  564;  Blount  v.  Beall,  95  Ga.  182;  Umangst  v.  Kraemer, 
8  Watts  &  S.  (Pa.)  391;  Mimms  v.  State,  16  Ohio  St.  221; 
Hainblett  v.  Hamblett,  6  N.  H.  333;  Pavey  v.  Burch,  3 
M.)  447;  26  Am.  Dec.  682;  Beck  v.  Cole,  16  Wis.  95; 
Smith  V.  Whitman,  6  Allen  562;  Blizzard  v.  Applegate,  77 
Ind.  516;  Davis  v.  Peveler,  65  Mo.  189;  State  v.  May,  4 
Dev.  (N.  C.)  328;  Goodnow  v.  Hill,  125  Mass.  5875  Dillin 
V.  People,  8  Mich.  357;  Jones  v.  United  States  Mut.  Ace 
Assn.,  (Iowa)  61  N.  W.  Rep.  485;  State  v.  Towler,  13  R.  I. 
661.     See  sec.  170  j»/r«. 

4,  Erben  v.  Lorillard,  19  N.  Y.  299;  Gulf  Ry.  Co.  v. 
Levy,  59  Tex.  542;  46  Am.  Rep.  269;  Lafayette,  B.  &  M. 
Ry.  Lo.  V.  Winslow,  66  111.  219. 

5,  Furst  V.  Second  Ave.  Ry.  Co.,  72  N.  Y.  542. 

6,  People  V.  White,  14  Wend.  115.     See  sec  170  supra, 

7,  Lycoming  Fire  Ins.  Co.  v.  Rubin,  79  111.  402;  Howe 
Machine  Co.  v.  Rosine,  87  111.  105;  Gult  Ry.  Co.  v.  Levy, 
59  1  ex.  542;  46  Am.  Rep.  269;  Marshal  v.  State,  5  Tex. 
App.  273. 


814.  Further  illustrations  of  discre- 
tion of  the  court  in  conducting  trial. — 

It  is  a  further  illustration  of  the  discretionary 
coDtrol  of  the  trial  judge  over  the  conduct  of 
the  trial  and  the  examination  of  witnesses 
that  he  may  determine  whether  a  witness  may 
be  recalled  and  examined  subsequently  to  his 
first  examination.^  This  is  frequently  al- 
lowed in  the  sound  discretion  of  the  court, 
although  other  proceedings  have  intervened.* 
While  the  discretion  is  sometimes  too  in- 
dulgently exercised  in  allowing  such  recall, 
the  appellate  court  will  not  interfere  where  the 
request  is  allowed  or  refused,  unless  the  discre- 
tion   is   clearly    abused.^     This    is    especially 
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true  where  the  discretion  is  exercised  in  favor 
of  the  re-examination.*    On  the  same  princi- 
ple, where   the  examination  •  of  a  witness  is 
needlesslj/  protractedj  it   is  within  the  discre- 
tion of  the  court  to  arrest  it;*  and  the  judge 
may  properly   interfere   of  his   own  motion.® 
On  the  other  hand,  it  may  frequently  be  nec- 
essary to  allow  a  repetition  of  statements  by  a 
witness  or  the  repetition  of  interrogatories, 
until  full  answers  are  obtained.'     Although  it 
is  elementary  that  parties  have   the    right  to 
maintain  their  respective  claims  by  produc- 
ing witnesses,  and  that  this  right  should  not 
be  unfairly  limited,  yet  it  is   the  well  settled 
practice  of   trial  judges   to  limit  the  number 
of  witnesses  or  depositions    upon  a  particular 
fact    or    issue.  ^     While    the    court    generally 
notifies  counsel  to  limit   the  number  of  wit- 
nesses, the  practice   is  so  familiar  that   the 
exercise  of  the  discretion  may  be  anticipated 
in  proper  cases  without  such  notice.     It  may 
be  stated  generally,  that  the  reception  of  evi- 
dence  which  is  merely  cumulative  in  its  char- 
acter is  a  matter  that  rests  in  the  sound  dis- 
cretion of  the  court.'     It  has  repeatedly  been 
held  that  it  is  not  error  to  exclude  testimony 
as  to    facts   which   have   already  been   estab- 
lished by  other  evidence,*®  unless   this  right 
of  the  court   is   abused."     This  is  especially 
true  where  such  evidence  is  not  offered  until 
the  charge  to  the  jury  has  been  begun  or  a 
nonsuit  granted.*^     It  is  not  an  unusual  prac- 
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tice  for  the  trial  judge  to  interpose  during 
the  examination  and  to  propound  qicestions  to 
the  witness,**  or   to  suggest   the   form    of  a 
question,"  and  it  has  even  been  held  in  Eng- 
land that  a  judge  may  call  a  witness  and  ex- 
amine him,  and  that  neither  side  may  cross- 
examine  such   witness.  ^"^    It  is  obvious  that 
these  privileges  of  the  court  should  be  so  ex- 
ercised as  not  to  prejudice  the  rights  of  the 
parties,"   or    to   unduly    interfere    with    the 
presentation  of  the  cause  of  action  or  defense; 
and,  while  the  judge  may  of  course  state  the 
grounds  of  his  rulings  in  receiving  or  reject- 
ing  testimony,    comment  upon  the  weight   of 
t/ie  evidence  at  the  time  of  its   introduction 
should  be  avoided   as   an   invasion  upon  the 
province  of  the  jury."     But  the  right  is  in- 
herent  in  the  court,  on   its  own  motion,  to 
check  and  silence  a  witness  who  is  going  be- 
yond  bounds   in   the  testimony  which  he  is 
giving."     The  privilege  to  examine  witnesses 
has  also  been  extended  to  jurors j  when  exer- 
cised to  draw. out  or  clear  up  some  uncertain 
point. "    The  trial  judge  should,  upon  motion, 
strike  out  answers  that  are  not  responsive  to 
the  questions   asked,  that   is,  those  answers 
that  state  facts  not  called  for  by  the   ques- 
tions,-^ or  those  which  express  an  opinion  as 
to  the  matter  in  question, ^^  unless  the  ques- 
tion calls   for  an  opinion,  as  in  the  case  of 
experts.^     The  same  is  true  where  the  form 
of  the  question  is  such  as  to  make  it  necessary 
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to  give  additional  details.^  The  refusal  of 
the  trial  judge  to  strike  out  an  irresponsive 
answer  is  reversible  error,**  unless  it  is  shown 
that  such  evidence  is  not  prejudicial  to  the 
party  appealing."  But  where  only  a  part  of 
the  answer  is  not  responsive  to  the  question, 
only  that  part  will  be  stricken  out  which  is 
objectionable  for  not  being  responsive.*  It 
is  not  the  duty  of  the  court  to  instruct  the 
jury  to  disregard  answers  so  stricken  out,  un- 
less requested  to  do  so  by  counsel." 

1,  See  cases  cited  below. 

2,  State  V.  Glass,  50  Wis.  218;  36  Am.  Rep.  845;  People 
▼.  Mather,  4  Wend.  229;  21  Am.  Dea  122.  See  sec.  810 
supra. 

3,  People  V.  Mather,  4  Wend.  230;  21  Am.  Dec.  122, 
where  it  wiis  held  no  abase  of  discretion  to  allow  the  recall 
of  a  witness  after  %  day  had  elapsed,  and  other  witnesses 
had  been  called;  State  v.  Coleman,  27  La.  An.  691;  J9hns- 
ton  V.  Mason,  27  Mo.  511;  Samuels  v.  Griffith,  13  Iowa  103; 
Momingstar  v.  State,  59  Ala.  30;  Cothran  v.  Forsyth,  68 
Ga.  560;  Jones  v.  Smilft,  64  N.  Y.  180.  The  witness  may 
be  recalled  in  the  discretion  of  the  court  for  re-examination- 
in-chief,  Brown  v.  Burrus,  8  Mo.  26;  or  for  cross-examina- 
tion, Cummings  v.  Taylor,  24  Minn.  429. 

4,  Treadway  V.  State,  i  Tex.  App.  668. 

5,  Morein  v.  Solomons,  7  Rich.  L.  (S.  C.)  97;  Mulhallen 
V.  State,  7  Ind.  646;  Woolfolk  v.  State,  85  Ga.  69;  Allen  v. 
Kirk,  81  Iowa  658;  McGuire  v.  Lawrence  Manfg.  Co.,  156 
Mass.  324;  Jones  v.  Stevens,  36  Neb.  849;  Hamilton  v. 
Hulett,  51  Minn.  208. 

6,  State  V.  McGee,  36  La.  An.  io6. 

7,  Toslin  V.  Grand  Rapids  Ice  Co.,  53  Mich.  322;  Crow  ▼. 
Marshall,  15  Mo.  499;  Aurora  v.  Hillman,  90  IlL  61 ; 
Patrick  v.  Crowe,  15  Col.  543. 

150 
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8,  Mergentheim  v.  State,  107  Ind.  567,  limited  to  seven  in 
a  nuisance  case;  Preston  v.  Cedar  Rapids,  (Iowa)  63  N. 
W.  Rep.  577,  to  seven  in  an  action  for  damages;  Everett  ▼. 
Union  Pac.  Ry.  Co.,  59  Iowa  243,  to  five  in  condemnation 
proceedings;  Huett  v.  Qark,  4  Col.  App.  231;  Meier  v. 
Morgan,  82  Wis.  289,  where  it  was  held  that  objection  to 
such  an  order,  as  unreasonable,  must  be  made  at  the  time  of 
the  ruling.  So  expert  witnesses  may  be  limited  in  number^ 
Milliard  v.  Beattie,  59  N.  H.  462.  But  in  Nelson  v.  Wid- 
iace,  57  Mo.  App.  397,  it  was  held  that  error  to  limit  the 
witnesses  offered  to  prove  bad  character  to  three.  A  similar 
rule  was  adopted  in  Village  of  South  Danville  v,  Jacobs,  42 
III.  App.  533,  where  the  number  of  witnesses  as  to  con- 
trolling fact  in  the  case  was  limited. 

9,  Kuhn  V.  American  Knife  Co.,  29  N.  Y.  S.  73;  Jackson- 
ville, T.  &  K.  W.  Ry.  Co.  V.  Wellman,  26  Fla.  344;  Delgado 
V.  Gonzales,  (Tex.  Civ.  App.),  28  S.  W.  Rep.  459. 

10,  Mears  v.  Cornwall,  73  Mich.  78;  Couts  v.  Neer,  70 
Tex.  468;  Owen  V.  Williams,  114  Ind.  179;  I^ke  Shore  & 
M.  S.  Ry.  Co.  V.  Brown,  123  111.  162;  Dobson  v.  Cothran, 
34  S.  C.  518;  Cory  V.  Hamilton,  84  Iowa  594. 

1 1,  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Matula,  79  Tex.  577. 

12,  Seekell  v.  Norman,  78  Iowa  254;  American  Eagle 
Tobacco  Co.  v.  Pierce,  70  Mich.  633.  It  has,  however,  been 
held  error  to  exclude  material  evidence  on  a  disputed  point, 
although  it  be  cumulative  in  its  nature,  Fenwick  v.  Bowl- 
ing, 50  Mo.  App.  516.  See  also,  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Matula,  79  Tex.  577;  Stillwell  v.  Farwell,  64  Vt.  286. 

13,  Bowden  v.  Achor,  95  Ga.  243;  Sanders  v.  Bagwell, 
37  S.  C.  145;  Lefever  v.  Johnson,  79  Ind.  554. 

14,  Metroplitan  St.  Ry.  Co.  v.  Johnson,  91  Ga.  466; 
Underbill  Ev.  sec.  334. 

15,  Coulson  V.  Disborough,  2  Q.  B.  Div.  (1894)  316. 

16,  Sparks  v.  State,  59  Ala.  82;  Bowden  v.  Anchor,  95 
Ga.  243.  As  to  province  of  judge  and  jury,  see  sec.  171 
supra, 

17,  Queen  Ins.  Co.  v.  Studebaker,  1 17  Ind.  416;  Thomp- 
son V.  Ish,  99  Mo.  166. 
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18,  Robinson  v.  State,  82  Ga.  535;  Bowden  v.  Bailes,  10 1 
N.  C.612. 

19,  Shaefer  v.  St.  Louis  &  S.  Ry.  Co.,  128  Mo.  64.  See 
also  an  article  on  the  right  of  judge  and  jury  to  question 
witnesses,  13  Cent.  L.  Jour.  345. 

20,  Pence  v.  Waugh,  135  Ind.  143;  Angell  v.  Loomis,  97 
Mich.  5;  Irlback  v.  Bierle,  84  Iowa  47;  Chicago,  K.  &  W. 
Ry.  Co.  V.  Woodward,  47  Kan.  191. 

21,  Lazard  v.  Merchants'  &  M.  T.  Co.,  78  Md.  I. 

22,  Griffith  V.  Utica  &  M.  Ry.  Co.,  17  N.  Y.  S.  692. 

23,  Horan  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  89  Iowa 
328;  Raid  win  y.  Walker,  94  Ala.  514,  where  a  witness  was 
asked  **  to  tell  about  it." 

24,  Krey  v.  Schlusser,  16  N.  Y.  S.  695. 

25,  Colclough  V.  Nelandy  63  Wis.  309. 

26,  Benjamin  v.  New  York  El.  Ry.  Co.,  17  N.  Y.  S.  908. 

27,  Stale  V.  McGahey,  3  N.  Dak.  293. 


i  816.  Leading  questions  —  Oeneral 
rule. — There  is  no  rule  of  evidence  more 
familiar  to  the  practitioner  than  the  one  which 
forbids  leading  questions  on  the  direct  examina- 
tion of  witnesses.  "  'A  question,'  says  Mr. 
Bentham,  'is  a  leading  one,  when  it  indicates 
to  the  witness  the  real  or  supposed  fact  which 
the  examiner  expects  and  desires  to  have 
confirmed  by  the  answer. «  Is  not  your  name 
so  and  so?  Do  you  reside  in  such  a  place? 
Are  you  not  in  the  service  of  such  and  such 
a  person?  Have  you  not  lived  so  many  years 
with  him?  It  is  clear  that  under  this  form 
every  sort  of  information  may  be  conveyed  to 
the  witness  in  disguise.     It  may  be  used  to 
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prepare  him  to  give  the  desired  answers  to 
the  questions  about  to  be  put  to  him;  the  ex- 
aminer, while  he  pretends  ignorance  and  is 
asking  for  information,  is  in  reality  giving 
instead  of  receiving  it. '  "  *  The  objections  to 
this  line  of  interrogation  sufficiently  appear 
from  the  last  quotation  from  Mr.  Bentham. 
But  the  further  considerations  may  be  added 
that  the  witness  may  often  be  presumed  to  have 
some  bias  in  favor  of  the  party  producing 
him;  and  that  leading  or  suggestive  ques- 
tions, as  they  are  sometimes  called,  would  al- 
low the  party  to  extract  only  so  much  of 
the  knowledge  of  the  witness  as  would  be  fav- 
orable or  even  put  a  false  gloss  on  the  whole.  * 
While  the  authorities  concur  in  the  proposi- 
tion that  leading  questions  are  in  general 
improper,^  some  diflBiculty  has  arisen  in  deter- 
mining what  questions  are  leading  and  what 
are  not,  within  the  meaning  of  the  rule.  It 
is  very  clear  that  a  question  is  leading  which 
suggests  to  the  witness  tfie  answer  which  he 
is  to  make,  or  which  puts  into  his  mouth 
words  which  he  is  to  echo  back.*  But  if  it 
merely  suggests  a  subject^  without  suggesting 
an  answer  or  a  specific  thing,  it  is  not  lead- 
ing.* It  has  often  been  declared  that  a  ques- 
tion is  objectionable,  as  leading,  which  em- 
bodies a  material  fact  and  admits  of  answer 
by  a  simple  affirmative  or  negatived  While 
it  is  true  thab  a  question  which  may  be 
answered  by  yes  or  no  is  generally  leading, 
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there  may  be  such  questions  which  in  no 
way  suggest  the  answer  desired,  and  to 
which  there  is  no  real  objection.'  On  the 
other  hand,  leading  questions  are  by  no  means 
limited  to  those  which  m,ay  be  answered  by  yes 
or  no.  A  question  proposed  to  a  witness  in 
the  form  "whether  or  not,"  that  is,  in  the 
alternative,  is  not  necessarily  leading.  But 
it  may  be  so,  when  proposed  in  that  form,  if 
it  is  so  framed  as  to  suggest  to  the  witness 
the  answer  desired.* 

1,  Bentham  Rationale  of  Judicial  Evidence.  For  a  gen- 
eral discussion  of  leading  questions,  see  note,  47  Am. 
Dec.  82-85. 

2,  Best  £v.  sec.  641. 

3,  Whart.  Ev.  sec.  499;  Greenl.  Ev.  sec  434;  Best  Ev. 
sec  641;  2  PhiU.  Ev.,  (3rd  Am.  ed.)40i. 

4,  Tumey  v.  State,  16  Miss.  104;  47  Am.  Dec  74;  People 
V,  Mather,  4  Wend.  229;  21  Am.  Dec  122;  Page  v.  Parker, 
40  N.  H.  47;  Harvey  v.  Osborn,  55  Ind.  535. 

5,  Bom  v.  Rosenow,  84  Wis.  620. 

6,  I  Greenl.  Ev.  sec.  434;  United  States  v.  Angell,  ii 
Fed.  Rep.  34;  i  Stark.  Lv.  167. 

7,  Speer  v.  Richardson,  37  N.  H.  23;  Floyd  v.  State,  -^o 
Ala.  511;  Mathis  v.  Buford,  17  Tex.  152;  Adams  v.  Harrold, 
29  Ind.  189. 

8,  Bartlett  v.  Hoyt,  33  N.  H.  151;  Pelamourges  ▼.  Clark, 
9  Iowa  I;  Slae  v.  Johnson,  29   Lp.  An     717;  People  ▼, 
Mather,  4  Wend.  229;  21  Am.  Dec  122;  Weber  v.  Kings' 
land,  8  Bosw.  (N.  Y.)  415;  State  v.  Watson,  81  Iowa  380. 

2  816.  Same  —  Cases    illustrating    the 

mle* — As  illustrative  of  the  general  subject 
under    discussion,    the    following    questions 
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have  been  held  leading  and  objectionable:  "Did 
you  make  any  agreement  at  that  time?"* 
"State  whether  or  not  you  had  aay  difficulty 
n  following  the  tracks."^  Whether  the  wit- 
ness was  in  the  habit  of  acting  by  A's  con- 
sent and  with  his  approbation  to  every  extent 
in  reference  to  buying  goods.  ^  It  was  so  held 
where  an  employee,  after  he  had  testified  fully 
as  to  the  accident,  was  asked  if  he  had  done 
all  in  his  power  to  prevent  the  accident;* and 
when  an  engineer  was  asked:  "  From  your 
knowledge  and  experience  as  engineer,  was  it 
possible  to  have  stopped  the  train  after  you 
saw  the  plaintiff  on  the  track?"  *  The  follow- 
ing  questions  have  been  field  not  to  be  leading : 
"Do  you  know  any  circumstances  which  will 
show  you  that  the  defendant  knew  his  son 
was  at  school?"'  "What  had  you  seen  in  the 
way  of  intoxicating  liquors  being  sold  in  that 
building?"^  "Do  you  know  whether  A.  was 
ever  prosecuted  for  stealing  a  horse,  if  so, 
by  whom  and  where?"  *  In  a  suit  for  breach 
of  promise  of  marriage,  after  a  witness  for  the 
plaintiff  had  testified  that  he  had  paid  atten- 
tion to  the  plaintiff,  plaintiff^s  counsel  asked 
the  question:  "Did  you  court  her?"  This  was 
held  not  to  be  a  leading  question.'  So  questions 
in  the  alternative  have  been  held  proper,  for 
example :  "Whether  or  not  testator's  insanity 
took  the  form  of  dislike  to  his  relatives  and 
friends. "  *^  In  a  damage  suit  against  a  street 
railway    company  the  question:     "When  you 
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hailed  the  car,  did  you  stop  on  the  sidewalk, 
or  did  you  continue  walking  until  you  got 
near  the  car?"  was  held  proper."  So  in  a 
murder  case:  "Did  the  noise  sound  as  if  the 
person  was  in  joy  or  distress?  Was  it  as 
if  she  was  laughing  or  crying,  or  if  she  was 
suffering  from  pain  or  enjoying  pleasure? 
Or  was  she  making  a  mere  idle  noise,  as  if 
nothing  was  the  matter  with  her?"  "  So  the 
question:  "Do  you  know  whether  or  not  he 
bought  his  lather's  homestead?"  was  held 
proper.*^  So  in  proving  the  contents  of  an 
award,  the  question:  " State  whether  or  not 
this  is  a  true  copy  of  the  award"  was  held 
proper. " 

1,  Dudley  v.  Elkins,  39  N.  H.  78. 

2,  Hopper  V.  Com-,  6  Gratt.  (Va.)  684« 

3,  Lee  v.'Tinges,  7  Md.  215. 

4,  Springfield  Con.  Ry.  Co.  v.  Welsh,   155  111.  51 1;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Duelin,  86  Tex.  450. 

5,  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Duelin,  86  Tex.  450. 

6,  Floyd  V.  State,  30  Ala.  511. 

7,  Slate  V.  Schilling,  14  Iowa  455, 

8,  Sexton  v.  Brock,  15  Ark.  345. 

9,  Greenup  v.  Stoker,  8  111.  202. 

10,  Pelamourges  v.  Clark,  9  Iowa  I. 

11,  Olfermann  v.  Union  Depot  Ry.  Co.,  125  Mo.  408. 

12,  Malcik  v.  State,  33  Tex.  Cr.  Rep.  14. 

13,  Robertson  v.  Craver,  88  Iowa  381. 

14,  Adams  v.  Harrold,  29  Ind.  198.     For  further  illns- 
trations,  see  Thomp.  Trials  sec.  358. 
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817.  Exceptions  to  the  rule — Hos- 
tile witnesses —  Introductory  questions. 

A  well  recognized  exception  to  the  general  rule 
which  is  under  discussion  permits  leading 
questions  to  a  witness  who  is  hostile  to  the 
party  calling  him,  or  who,  for  any  reason, 
may  be  deemed  an  unwilling  witness."  If  it 
is  apparent  that  the  witness  is  attempting  to 
promote  the  interest  of  the  adverse  party,* 
or  if  the  witness  is  in  fact  the  adverse  party^ 
the  court  will  be  justified  in  permitting  the 
direct  examination  to  take  the  character  of  a 
cross-examination;  and,  in  the  latter  case, 
leading  questions  may  be  asked  as  a  matter 
of  right.*  This  unwillingness,  or  other  state 
of  mind  of  the  witness,  is  to  be  decided  by  the 
judge  from  his  demeanor  upon  the  stand  and 
from  such  facts  in  evidence  as  may  show  that 
the  witness,  because  of  his  relationship  to  a 
party,  interest  in  the  cause  or  for  other  rea- 
son, has  some  bias  against  the  one  calling 
him  or  some  disinclination  to  testify.  Again 
leading  questions  are  proper  where  they  are 
-merely  introductory  and  designed  to  lead  the 
witness  more  quickly  to  matters  which  are 
material  to  the  issue.  For  example,  in  cases 
of  conversations,  admissions  or  agreements, 
the  attention  of  the  witness  may  be  drawn  to 
the  subject,  occasion,  time,  place  or  person 
and  he  may  be  asked  directly  whether  such 
person  said  anything  on  the  subject  thus 
brought  under  his  attention,  and,  if  so,  what 
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he  said.*  Questions  regarding  the  age,  ante- 
cedents, business  and  experience  of  a  witness 
are  largely  within  the  discretion  of  the  court; 
and,  unless  it  manifestly  appears  that  such 
questions  are  put  for  an  improper  purpose, 
such  discretion  is  not  reviewable  as  error.* 
On  a  question  of  identification^  a  witness  may 
be  asked  whether  the  person  pointed  out  to 
him  is  the  person  in  question,*  though,  of 
course,  if  the  witness  can  himself  point  out 
the  person  in  question  without  the  aid  of 
such  a  question,  his  evidence  will  have  greater 
weight. 

1,  Bradshaw  v.  Coombs,  102  111.  428;  Com.  v.  Thrasher, 
II  Gray  57;  People  v.  Mather,  4  Wend.  229;  21  Am.  Dec. 
122;  Bank  of  Northern  Liberties  v.  Davis,  6  Watts  &  S. 
(Pa.)  285;  Towns  v.  Alford,  2  Ala,  378;  Hopkinson  v. 
Steele,  12  Vt.  582;  Baker  v.  State,  69  Wis.  32;  Klock  v. 
State,  60  Wis.  574;  McBride  v.  Wallace,  62  Mich.  451; 
State  V.  Benner,64  Me.  267;  Conway  v.  State,  118  Ind.  482; 
State  V.  Tall,  43  Minn.  273;  Rosenthal  v.  Bilger,  86  Iowa 
246;  State  V.  Keith,  53  Mo.  App.  383. 

2,  People  V.  Mather,  4  Wend.  229;  21  Am.  Dec.  122. 
See  cases  last  cited. 

3,  Clarke  v.  Saffery,  Ryan  &  M.  126;  Childs  v.  Merrill,  66 
Vt.  302;  Greenl.  Ev.  sec.  435. 

4,  Williams  v.  Jarot,  6  111.  I20j  People  v.  Mather,  4 
Wend.  229;  21  Am.  Dec.  122;  Carlyle  v.  Plumer,  11  Wis. 
96;  Long  V.  Steiger,  8  Tex.  460;  Cronan  v.  Cotting,  99 
Mass.  334;  Strawbridge  v  Spaun,  8  Ala.  820;  Boothby  v. 
Brown,  40  Iowa  104;  Stark.  £v.  124. 

5,  Cochran  v.  United  States,  157  U.  S.  286. 

6,  Sadler  v.  Murrah,  4  Miss.  195;  People  v.  Mather,  4 
Wend.  229;  21  Am.  Dec  122. 
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2  818.  Same — As  to  facts  not  remem- 
bered — For  purposes  of  contradiction. — 

Another  exception  to  the  general  rule  is  that 
leading  questions  may  sometimes  be  put  to  a 
witness  after  his  memory  on  the  subject  is 
exhausted,  and  when  he  has  omitted  some 
fact  by  reason  of  want  of  recollection.  The 
question  is  not  necessarily  leading,  although 
it  supply  a  name  or  da te,^  or  some  connecting 
fact  or  link  which  will  enable  the  witness  to 
recall  a  forgotten  fact; ^  and,  if  the  witness 
is  testifying  as  to  articles  lost  or  destroyed 
or  goods  sold,  his  attention  may  be  called  to 
items  not  remembered.*  In  the  confusion  and 
embarrassment  of  witnesses,  leading  questions 
are  often  found  necessary,  and  especially  in 
the  case  of  those  who,  by  reason  of  tender  years 
or  old  age,  ignorance  or  some  i  nfirmity^  are 
unable  to  state  important  facts  without  some 
aid  or  suggestion.*  But  leading  questions 
should  be  avoided  in  all  cases,  if  possible. 
Another  exception  arises  where  it  is  desired 
to  show  that  a  witness  on  the  opposite  side 
has,  at  another  time,  made  a  statement  con- 
tradictory to  his  present  statement.  Where  the 
attention  of  such  witness  has  been  called,  on 
cross-examination,  to  the  alleged  contradic- 
tory statement,  and  he  has  denied  it,  another 
witness  may  be  asked  the  direct  question 
whether  the  particular  words  denied  were  in 
fact  used  by  the  former  witness.'  There  is, 
however,  a  conflict  of  opinion  on  this  subject; 
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and  there  is  very  high  authority  for  the  view 
that,  in  such  a  case,  the  proper  course  of  ex- 
amination is  to  ask  "what  the  witness  in  fact 
said  relative  to  the  matter  in  question,  and 
not  in  the  first  instance  to  ask  in  the  leading 
form  whether  he  said  so  and  so."*  In  his 
work  on  evidence,  Mr.  Taylor  suggests  that 
the  rule  allowing  the  leading  question  in  such 
cases  "should  only  apply  to  such  expressions 
as  in  themselves  are  not  evidence  in  the  cause; 
the  object  of  relaxing  the  general  rule  being 
simply  10  exclude  the  other  parts  of  the  con- 
versation which  would  not  be  admissible. " ' 

1,  Acerro  v.  Petroni,  i  Stark.  lOO. 

2,  Huckins  v.  Peoples'  Mutual  Ins.  Co.,  31  N.  H.  238; 
Moody  V.  Rowell,  17  Pick.  490;  28  Am.  Dec  317;  Lowe  v. 
Lowe,  40  Iowa  220;  O'Hagan  v.  Dillon,  76  N.  Y.  170; 
Donnell  v.  Jones,  13  Ala.  490;  48  Am.  Dec.  59;  Coon  v. 
I'eople,  99  111.  368;  39  Am.  Rep.  28;  Schultz  v.  State,  5  Tex. 
A  pp.  390;  Furrellv.  Boston,  161  Mass.  106;  Poison  v.  State, 
137  Ind.  5 19,  child  of  ten  years  of  age. 

3,  Graves  v.  Merchants'  Ins.  Co.,  82  Iowa  637;  dark  v. 
Fee,  86  Ga.  9. 

4,  Cheney  v.  Arnold,  18  Barb.  434,  blindness  and  old 
age;  Kem merer  v.  Edelman,  23  Pa.  St.  143;  Brassell  v. 
State,  91  Ala.  45;  Aceno  v.  Petroni,  i  Stark.  100,  witness 
not  able  to  remember  a  person's  first  name;  Hodge  v.  State, 
26  Fla.  II,  infants;  Cassem  v.  Galvin,  53  111.  App.  419; 
Olferman  v.  Union  Depot  Ry.  Co.,  125  Mo.  408;  Poison  v. 
State,  137  Ind.  519.  See  cases  cited  in  note  2  j«/r^.  Cortra, 
Coon  V.  People,  99  111.  368;  39  Am.  Rep.  28,  as  to  leading 
questions  to  children. 

5,  Potter  V.  Bissell,  3  Lans.  (N.  Y.)  20$;  Rounds  v. 
State,  57  Wis.  45;  Best  Ev.  sec.  642;  VVhart.  Ev.  sec.  503; 
^••eenl.  Ev.  sec.  435.      See  sees.  848  ^/j^^.  tnfra^ 
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6,  2  Phill.  Ev.  404;  Harrington  v.  Lincoln,  2  Gray  133; 
Seavy  v.  Dearborn,  19  N.  H.  351;  Allen  v.  State,  28  Gju 
395;  73  Am.  Dec  760. 

7,  Tayl.  Ev.  sec  1405;  Hallett  v.  Cousens,  2  Moody  & 
Rob.  238. 

2  819.  Leading  questions — Discretion 
of  the  court. —  Although,  as  we  have  seen, 
there  are  certain  general  rules  governing  this 
subject  of  leading  questions,  very  much  must 
be  left  to  the  discretion  of  the  trial  judge. 
Says  Mr.  Best:  "It  should  never  be  forgotten 
that  'leading'  is  a  relative,  not  an  absolute 
term.  There  is  no  such  thing  as  < leading'  in 
the  abstract,  for  the  identical  form  of  question 
which  would  be  leading  of  the  grossest  kind 
in  one  case  or  state  of  facts  might  not  only 
be  unobjectionable,  but  the  very  fittest  mode 
of  interrogation  in  another. "  ^  The  subject  is 
one  of  judicial  discretion;*  and  the  allowing 
or  refusing  leading  questions  is  not  generally 
a  ground  J  or  appeal.^  If,  however,  there  ap- 
pears a  clear  abuse  of  discretion,  it  is  ground 
for  exception  and  reversal.*  An  abuse  of  dis- 
cretion on  the  part  of  the  judge,  in  allowing 
a  witness  to  answer  a  leading  question,  may 
be  cured  by  subsequent  proceedings,  as  where 
substantially  the  same  question  is  asked  and 
answered  on  cross-examination.'^ 

1,  Best  Ev.  sec  641. 

2,  Porath  V.  State,  90  Wis.  527;  Funk  v.  Babbitt,  156 
111.  408;  Anderson  v.  State,  104  Ala.  83;  People  v.  Considine, 
(Mich.)  63  N.  W.  Rep.  196;  Lake  Shore  &  M.  S.  Ry.  Co. 
V.  Anthony,  12  Ind.  App.  126;  Howard  v.  Johnson,  91  Ga. 
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319;  St.  Clair  v.  United  States,  154  U.  S.  134;  Carder  v. 
Primra,  52  Mo.  App.  102;  Moody  v.  Rowell,  17  Pick  498. 
So  a  judge  may  ask  leading  questions  with  a  view  to  elicit 
the  facts,  Huffman  v.  Camble,  86  Ind.  591,  596. 

3,  Donnell  v.  Jones,  13  Ala.  490;  48  Am.  Dec.  59;  Par- 
melee  v.  Austin,  20  111.  35;  State  v.  Lull,  57  Me.  246;  York 
V.  Pease,  2  Gray  282;  Green  v.  Gould,  3  Allen  465;  Smith 
V.  Hutchings,  30  Mo.  380;  Severance  v.  Carr,  43  N.  H.  65; 
Walker  v.  Dunspaugh,  20  N.  Y.  170;  Barton  v.  Kane,  17 
Wis.  38;  84  Am.  Dec.  728;  Moody  v.  Rowell,  17  Pick.  490; 
28  Am.  Dec  317;  Parker  v.  Georgia  Pac.  Ry.  Co.,  83  Ga. 
539;  State  V.  Chee  Gong,  17  Ore.  635;  People  v.  Fiiug  Ah 
Sing,  70  Cal.  8. 

4,  Northern  Pac.  Ry.  Co.  v.  Urlin,  158  U.  S.  271;  Doran 
V.  Mullen,  78  111.  342;  State  v.  Benner,  64  Me.  267;  Goudy 
V.  Werbe,  1 17  Ind.  154;  White  v.  White,  82  Cal.  427;  Whit- 
ing V.  Mississippi  Valley  Ins.  Co.,  76  Wis.  592. 

5,  Fox  V.  Steever,  156  111.  622. 

i  820.  Cross- examination  —  On    sub- 
ject matter  of  direct  examination. —  It 

is  the  English  rule  that,  if  a  competent  wit- 
ness is  intentionally  called  and  sworn  for  the 
purpose  of  giving  evidence,  the  right  of  cross- 
examination  exists,  although  no  testimony  is 
actually  given.  ^  The  rule  does  not,  however, 
extend  to  a  witness  who  is  simply  subpoenaed 
to  produce  a  document  to  be  identified  or 
proved  by  another  witness,*  nor  to  a  witness 
who  is  sworn  by  mistake,  but  not  examined.' 
According  to  the  English  riUe,  where  a  witness 
is  called  to  a  particular  facty  he  becomes  a 
witness  for  all  purposes  and  may  be  fully  cross- 
examined  upon  all  matters  material  to  the 
issue,  the  examination  not  being  confined  to 
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the  matters  inquired  about  in  the  direct  ex- 
amination.* The  same  rule  has  been  followed 
in  some  jurisdictions  within  the  United 
States.*  But  the  rule  which  was  long  ago 
declared  by  the  supreme  court  of  the  United 
States,  and  which  prevails  in  most  of  the 
states  is  quite  different.  The  cross-examina- 
tion can  only  relate  to  facts  and  circumstances 
connected  with  the  matters  stated  in  the  direct 
examination  of  the  witness.  If  a  party  wishes 
to  examine  a  witness  as  to  other  matters,  he 
must  do  so  by  making  the  witness  his  own.* 
But  a  court  will  not,  in  such  a  case,  con- 
sider the  error  in  the  line  of  inquiry,  unless 
che  record  shows  that  the  subject  matter  was 
not  opened  up  in  the  examination -in- chief.'' 
Under  the  rule  that  generally  prevails,  t?ie 
fact  that  other  witnesses  have  testified  to  cer- 
tain matters  does  not  subject  a  witness  to  cross- 
examination  as  to  such  matters,  unless  he 
has  testified  as  to  them  himself;^  nor  can  a 
witness  be  cross-examined  upon  evidence  given 
in  the  direct  examination  which  has  subse- 
quently been  stricken  out,^  But,  if  such 
immaterial  or  irrelevant  evidence  has  not 
been  stricken  out,  it  is  error  to  refuse  cross- 
examination  as  to  the  facts  treated  in  it.^* 
The  rule  limiting  the  cross-examination  to 
the  general  subject  matter  of  the  direct  ex- 
amination is  certainly  more  conducive  to  the 
systematic  and  orderly  trial  of  causes,  and  it 
has    the  further  merit   that  it  prevents    th« 
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cross-€xaminer  from  proving,  by  leading 
questions,  independent  facts  by  a  witness 
friendly  to  him  whom  the  adverse  party  is 
obliged  to  call.^^  This  rule  clearly  applies 
when  the  attempt  is  made  to  draw  out,  by 
cross-examination,  facts  having  no  connection 
with  the  matters  stated  in  the  direct  exam- 
ination, but  constituting  the  substantive  de- 
fense or  claim  of  the  cross-examiner,^^  For 
example,  if  the  direct  examination  of  the  payee 
of  a  note  is  confined  to  the  question  of  the 
genuineness  of  the  signature  or  the  identity 
of  the  note,  the  adverse  party  has  no  right  to 
cross-examine  as  to  the  consideration;*^  and 
in  ejectment,  the.  plaintiff's  witnesses  cannot, 
on  cross-examination,  be  examined  as  to  the 
defendant's  title."  So  in  an  action  on  a  guar- 
dian's bond,  when  the  plaintiff's  witness  does 
not  testify  upon  the  subject,  he  cannot  be 
cross-examined  to  show  that  the  bond  was 
not  duly  exej3uted."  But  the  mere  fact  that 
evidence,  called  forth  by  a  legitimate  cross- 
examination,  happens  also  to  sustain  a  cross 
action  or  counter-claim  affords  no  reason  why 
it  should  be  excluded." 

I,  R.  V.  Brooke,  2  Stark.  472;  Phillips  v.  Earner,  I  Esp. 
355;  Blackington  V.  Johnson,  126  Mass.  21;  State  v.  Sayers, 
58  Mo.  585;  Linsley  v.  Lovely,  26  Vt.  123;  Kibler  v.  Mc- 
Ilwain,  16  S.  C.  550.  See  notes  on  cross-examination,  12 
L.  R.  A.  693;  15  L.  R.  A.  669-674.  See  article  on  exami- 
nation of  witnesses  at  common  law,  22  Law  Rep.  577;  also 
articles,  27  Cent.  L.  Jour.  305;  6  Crim.  L.  Mag.  520;  23 
SoL  Jour.  &  Rep.  523;  48  Alb.  L.  Jour.  2^9. 
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2,  Summers  v.  Moseley,  2  Cromp.  &  M.  477;  4  Tyr.  158; 
Perry  v.  Gibson,  i  Adol.  &  Ell.  48;  Davis  v.  Dale,  4  Car.  & 
P.  335;  Griffith  v.  Ricketts,  7  Hare  300;  Reed  v.  James,  I 
Stark.  132. 

3,  Wood  V.  Mackinson,  2  Moody  &  Rob.  273;  Clifford  v. 
Hunter,  3  Car.  &  P.  16;  Rush.  v.  Smith,  i  Cromp.,  M.  &  R. 
94. 

4,  Mayor  v.  Murray,  19  L.  J.  (Ch.)  281;  Tayl.  Ev.  sec 
1432;  Steph.  Ev.  art.  127.  The  same  rule  there  prevails, 
alihough  the  proof  is  of  a  merely  formal  cliaracter,  Morgan 
V.  Brydges,  2  Stark.  314. 

5,  Beal  v.  Nichols,  2  Gray  262;  Moody  v.  Rowell,  17  Pick. 
490;  28  Am.  Dec.  317;  Blackington  v.  Johnson,  126  Mass. 
21;  Jones  V.  Roberts,  37  Mo.  App.  163;  Lunday  v.  Thomas, 
26  Ga.  537;  Lamprey  v.  Munch,  21  Minn.  379;  Linsley  v. 
Lovely,  26  Vt.  123;  Ireland  v.  Cincinnati  Ry.  Co.,  79  Mich. 
163;  Hay  V.  Reid,  85  Mich.  296;  News  Pub.  Co.  v.  Butler» 
95  Ga.  559.     S>ee  also.  State  v.  Anderson,  126  Mo.  542. 

6,  Philadelphia  Ry.  Co.  v.  Stimpson,  14  Peters  461 ; 
Houghton  V.  Jones,  I  Wall.  702;  Wills  v.  Russell,  100  U.  S. 
621;  Northern  Pac.  Ry.  Co.  v.  Urlin,  158  U.  S.  271;  People 
V.  (3yer  &  Term.  Court,  83  N.  Y.  436;  Leedom  v.  Leedom, 
160  Pa.  St.  273;  Hurlbut  v.  Meeker,  104  111.  541;  State  v. 
Taylor,  45  La.  An.  1303;  Donnelly  v.  State,  26  N.  J.  L.  463, 
601;  Austin  V.  State,  14  Ark.  555;  State  v.  Smith,  49  Conn. 
376;  State  v.  Swayze,  30  La.  An.  1323;  Tourtelotte  v.  Brown, 
I  Col.  App.  408;  Lueck  v.  Heisler,  87  Wis.  644;  In 
re  Westerfield  Estate,  96  Cal.  113;  Herrick  v.  Swomley,  56 
Aid.  439;  Ferguson  v.  Rutherford,  7  Nev.  385;  Rush  v. 
French,  I  Ariz.  99;  Adams  v.  State,  28  Fla.  511;  Rosum  v. 
Hodges,  I  S.  Dak.  308;  People  v.  Denby,  108  Cal.  54; 
Mordhorst  v.  Nebraska  Telephone  Co.,  28  Neb.  610;  Amos 
V.  Stale,  96  Ala.  424;  Moellering  v.  Evans,  121  Ind. 
195;  Butler  V.  Chicago,  B.  &  Q.  Ry.  Co.,  87  Iowa  206; 
Atchison  v.  Rose,  43  Kan.  605;  Hurlbut  v.  Hall,  39  Neb. 
889;  People  V.  Thiede,  11  Utah  211.  This  rule  applies  to 
parties,  as  well  as  other  witnesses,  Hansen  y.  Miller,  145  IlL 
538.     See  sec.  844  infra, 

7,  Houston  V.  Brush,  66  Vt.  331. 
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8,  State  V.  Taylor,  45  La.  An.  1303.  See  also  cases  cited 
in  note  6  supra, 

9,  Jones  V.  State,  35  Fla.  289. 

10,  Valin  V.  McKerreghan,  (Mich.)  62  N.  W.  Rep.  340. 

11,  Knapp  V.    Schneider,   24  Wis.    70;   Tourtelotte   v. 
Brown,  i  Col.  App.  408. 

12,  Donnelly  v.  State,  26  N.  J.  L.  463,  601;  Norris  v. 
Cargill,  57  Wis.  251;  Denniston  v.  Philadelphia  Co.,  i6i 
Pa.  St.  41;  People  v.  Oyer  &  Term.  Court,  83  N.  Y.  436. 

13,  Youmans  v.  Carney,  62  Wis.  580;  Bell  v.  Prewilt,  62 
111.  361;  Braly  V.  Henry,  77  Cal.  324.  Such  testimony  is 
not  allowed  as  part  of  the  res  gestae,  Youmans  v.  Carnev, 
62  Wis.  580;  McFadden  v.  Mitchell,  61  Cal.  148.  But  it 
was  held  otherwise  in  Lemprey  v.  Munch,  21  Minn.  379. 

14,  Thatcher  v.  Olmstead,  no  111.  26. 

15,  Britton  v.  State,  115  Ind.  55. 

16,  Rush  V.  French,  i  Ariz.  99;  Wendt  v.  Chicago,  St  P., 
M.  &  O.  Ry.  Co.,  4  S.  Dak.  476. 

2  821.  Farther  discussion  and  quali- 
fication of  the  rule.  —  The  general  rule  un- 
der discussion  does  not  require  that  the  cross- 
examining  counsel  shall  be  confined  to  the 
phases  of  a  subject  introduced  in  the  direct 
examination.  Where  a  yenercU  subject  is  en- 
tered upon  in  the  examination- in-chief,  the 
cross-examining  counsel  may  ask  any  relevant 
question  on  the  general  subject,  and  is  not 
bound  to  follow  the  line  of  examination  pur 
sued  by  the  adverse  party. '  It  is  sometimes 
held  that,  even  as  to  matters  purely  defensive^ 
it  rests  in  the  sound  discretion  of  the  court 
to  allow  the  defendant  to  cross-examine  the 
plaintiff's  witnesses.^    Although  there  are  in- 
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stances  in  which  it  has  been  held  error,  even 
in  civil  actions,  to  allow  cross-examination  as 
to  matters  not  connected  with  the  examina- 
tion-in-chief,' yet  it   is    the  prevailing  rule 
that  very  much  must  be  left  to  the  discretion 
of  the  presiding  judge  in  the  determination  of 
this  question.    It  has  been  said  that,  "  unless 
a  trial  court  should  so  far  overstep  the  bounds 
as  to   admit  that  in  cross-examination  which 
clearly  has  no  connection  with  the  direct  tes- 
timony,   an    appellate     court   would  not    be 
justified   in   reversing   a  judgment  for   such 
cause,  especially  where  the  cross-examination 
is  upon  facts  competent  to  be  proved  under 
the  issues  in  the  case. "  *     But  the  rule,  limit- 
ing the  inquiry  to  the  general  facts  stated  in 
the  direct  examination,  must  not  be  so  con- 
strued as  to  defeat  the  real  object  of  the  cross- 
examination.     One  of  the  objects  of  the  cross- 
examination  is  to  elicit  the  whole  truth  of 
transactions^    only  partly  explained.      Hence, 
questions  intended  to  fill  up  designed  or  ac- 
cidental omissions  of  the  witness,  or  to  call  out 
facts  tending  to  contradict,  explain  or  mod- 
ify some  inference  which  might  otherwise  be 
drawn    from    his    testimony    are    legitimate 
cross-examination.*     Although  the  court  may 
exercise  a  reasonable  discretion  in  regulating 
or  limiting   the  cross-examination,  yet    it   is 
clearly    error    to    exclude    cross-examincUion 
upon  subjects  included  in  the  examination-in- 
cJiieff  where  such  ruling  is  prejudicial.*     So 
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far  as  such  cross-examination  of  ^  witness  re- 
lates either  to  facts  in  issue  or  facts  relevant 
to  the  issue,  it  may  be  pursued  by  counsel  as 
a  matter  of  right.'' 

1,  Vogel  V.  Harris,  1 12  Ind.  494;  Pye  v.  Bakke,  ^4  Minn. 
107;  Hay  V.  Reid,  85  Mich.  296;  Austrian  v.  Springer,  94 
Mich.  343;  Davis  v.  Hays,  89  Ala.  563;  Sayres  v.  AUen,  25 
Ore.  211. 

2,  McNair  v,  Rewey,  62  Wis.  167;  Neil  v.  Thorn,  88 
N.  Y.  270. 

3,  Bell  V.  Prewitt,  62  III.  361. 

4,  Glenn  v.  Gleason,  61  Iowa  28;  Hughes  v.  Westmore- 
land Co.,  104  Pa.  St.  207;  Haynes  v.  Ledyard,  33  Mich.  319; 
Herrick  v.  Swombcy,  56  Md.  439;  Riordan  v.  Gug- 
gerty,  74  Iowa  688;  Jones  v.  Stevens,  36  Neb.  849; 
Hamilton  v.  Hulett,  51  Minn.  208;  Pennsylvania  Co.  v. 
Newraeyer,  129  Ind.  401;  State  v.  Morris,  109  N.  C.  820; 
People  v.  McNamara,  94  Cal.  509.  As  to  when  new  mat- 
ter may  be  introduced  on  re-direct  examination,  see  Spring- 
field V.  Dalby,  139  111.  34. 

5,  Chandler  v.  Allison,  10  Mich.  460;  Langworthy  v. 
Town  of  Green,  88  Mich.  207;  People  v.  Russell,  46  Cal. 
121;  Reiser  v.  Portere,  (Mich.)  63  N.  W.  Rep.  1041; 
Ah  Dcoii  V.  Smith,  25  Ore.  89;  Wilson  v.  Wagner,  26  Mich. 
452;  Graham  v.  Larimer,  83  Cal.  173;  Yeoman  v.  State,  21 
Neb.  171;  Gilmer  v.  Higley,  no  U.  S.  47;  Haynes  v.  Led- 
yard, 33  Mich.  319;  Hardy  v.  Milwaukee  St.  Ry.  Co.,  89 
Wis.  183;  People  v.  Bidleman,  104  Cal.  608;  Hail  v.  Chi- 
cago«  R.  L  &  P.  Ry.  Co.,  84  Iowa  31 1;  Central  Ry.  Co.  v. 
AUmon,  147  111.  471;  Olson  v.  Swenson,  53  Minn.  516, 
cross-examination  as  to  contradictory  statements  made  to  a 
third  person;  Holdridge  v.  Lee,  3  S.  Dak.  134;  Blenkironv. 
State,  40  Neb.  ii;  Basye  v.  State,  45  Neb.  2Cx;  Hamilton 
▼.  Gray,  67  Vt.  233;  People  v.  Gordon,  103  Cal.  568;  Derk 
v.  Northern  Central  Ry.  Co.,  164  Pa.  St.  243;  Stiles  v.  Esta- 
brooks,  66  Vt.  535;  Bevan  v.  Atlanta  Nat.  Bank,  142  IlL 
302. 

6,  Sayres  v.  Allen,  25  Ore.  21 1;  Yost  v.  Minneapolis 
Works,    41    111.    App.     1)56;     People   v     Dixon,    94    Cal, 
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255;  Hall  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  84  Iowa  311; 
Eames  v.  Kaiser,  142  U.  S.  488. 

7,  LAugley  V.  Wads  worth,  99  N.  Y.  6i;  Storm  v.  United 
States,  94  U.  S.  76.     See  also  cases  last  cited. 

i  822.  Same — Details  may  be  called 
for  -^  Questions  showing  improbability 
of  direct  testimony.  —  From  the  rules  al- 
ready stated,  the  right  to  call  for  the  details 
and  particulars  of  matters  stated  in  general 
terms  in  the  direct  examination  may  be  im- 
plied.* Thus,  if  a  part  of  the  conversation 
or  transaction  has  been  given  in  direct  testi- 
mony, the  remainder,  so  far  as  it  is  relevant, 
may  be  called  out  by  the  cross-examination, 
as  the  inquiry  and  answer  in  such  case  may 
tend  to  impeach,  rebut,  explain  or  qualify 
the  testimony  already  given.*  But  it  is  a 
qualification  of  this  rule  elsewhere  discussed, 
that  distinct  and  independent  statements^  in  no 
way  connected  with  the  statement  given  in 
direct  examination,  and  which  in  no  way 
tend  to  qualify  or  explain  such  statement, 
cannot  be  called  out  on  cross-examination, 
although  forming  part  of  the  same  conversa- 
tion.* It  is  no  violation  of  the  general  rule 
under  discussion  to  allow  a  witness  to  be 
asked  questions  naturally  tending  to  show 
the  improbability  of  statements  made  in  the 
examination-in-chief.  Thus,  where  a  witness 
claimed  to  have  been  robbed  of  a  large 
amount  of  money,  it  was  held  admissible  to 
show,  by  cross-examination,  that  he  was  heav- 
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ily  indebted  and  embarrassed  financially,  and 
that  he  had  made  statements  largely  exag- 
gerating his  assets ;  *  and  on  a  trial  for  seduc- 
tion under  promise  of  marriage,  when  the 
witnesses  for  the  prosecutrix  testified  to  the 
fact  that  the  defendant  had  kept  company 
with  her,  it  was  held  proper  to  show  that 
other  persons  had  kept  company  with  her  in 
a  similar  manner.*  While  it  is  the  prevail- 
ing rule  that  new  matter  cannot  be  brought 
out  on  cross-examination,  many  other  illus- 
trations might  be  given  of  the  right  to  elicit, 
on  such  examination,  all  such  particular  facts 
as  tend  to  disprove  the  essential  or  ultimate 
facts  of  the  case,  which  the  direct  examina- 
tion has  tended  to  prove.*  It  will  be  seen, 
as  we  proceed,  that  the  general  rule  limiting 
the  cross-examination  to  the  matters  elicited 
in  the  examination-in-chief  does  not  exclude 
questions  tending  to  discredit  or  impeach  the 
loitness,  or  those  designed  to  show  his  interest, 
prejudice  or  motives,  or  to  test  his  accuracy^ 
intelligence  and  means  of  knowledge.^ 

1,  Hyland  v.  Milner,  99  Ind.  308;  Curren  v.  Ampersee,  96 
Mich.  553;  People  V.  Liphardt,  (Mich.)  62  N.  W.  Rep.  1022; 
Cunningham  v.  Austin  &  N.  W.  Ry.  Co.,  88  Tex.  534; 
Williams  V.  State,  32  FJa.  315. 

2,  Mason  V.  Tallman,  34  Me.  472;  Wendt  v.  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.,  4  S.  r>ak.  476;  Harness  v.  State,  57 
Ind.  I;  Phares  v.  Barber,  61  111.  271;  Watrous  v.  Cunningham, 
71  Cal.  30;  Shakelford  v.  State,  43  Tex.  138;  Addison  v. 
State,  48  Ala.  478;  Roberts  v.  Roberts,  85  N.  C.  9;  Home 
Benefit  Assn.  v.  Sarfrput,.  142  U.  S.  691;  People  v.  Dixon, 
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94  Cal.  255;  Ferris  v.  Hard,  135  N.  Y.  354;  Wolf  v.  Wolf, 
158  Pa.  St.  621.     See  sees.  169  supra^  ^'j^in/ra. 

3,  People  V.  Beach,  87  N.  Y.  508;  Rouse  v.  Whited,  25 
N.  Y.  170;  82  Am.  Dec.  337;  Com.  v.  Keyes,  11  Gray  323; 
Jacobs  V.  Town  of  Ciaydon,  (N.  H.)  27  At.  Rep.  122;  i 
Phill.  Ev.  (4th  Am.  ed.)  416.  The  same  rule  applies  to  the 
declarations  of  a  third  person,  as  well  as  a  party  to  the  suit. 
Plainer  v.  Plainer,  78  N.  Y.  90.     See  sees.  874,  875  infra, 

4,  People  V.  Morrigan,  29  Mich.  4;  Yeaw  v.  Williams,  15 
R.  I.  20;  Pontius  V.  People,  82  N.  Y.  339,  where  a  prisoner 
stated  that  he  had  lost  certain  money. 

5,  Stinehouse  v.  State,  47  Ind.  17;  State  v.  Brown,  86 
Iowa  121. 

6,  Ferguson  v.  Rutherford,  7  Nev.  385 ;  Tapley  v.  Forbes, 
2  Allen  20;  Hay  v.  Reid,  85  Mich.  296;  State  v.  Row,  81 
Iowa  138;  MePadden  v.  Santa  Anna  Ry.  Co.,  87  CaL  464. 
See  eases  cited  above. 

7,  See  sees.  829  et  seq.,  848  et  seq,  infra* 

\  823.  Facts  that  are  part  of  res  gestae 
may  be  shown. — We  have  seen  that  the 
cross-examination  may  extend  to  such  matters 
as  tend  to  qualify,  rebut  or  explain  state- 
ments made  in  the  direct  examination.  On 
familiar  principles,  the  cross-examination  may 
call  forth  whatever  forms  part  of  the  res  gestae^ 
although  in  the  nature  of  new  or  defensive 
matter.^  For  example,  the  subscribing  wit- 
ness to  a  will  may  be  cross-examined  as  to  all 
that  occurred  at  the  time  of  its  execution, 
and  as  to  the  physical  and  mental  condition 
of  the  testator;  2  and,  where  a  witness  tes- 
tifies to  the  signature  of  a  note,  he  may  be 
cross-examined  as  to  the  time  and  place  and 
all  the  circumstances  of  duch  signature, '  and 
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he  may  be  asked  when  he  first  saw  the  note 
and  who  first  showed  it  to  him.*  Other  illus- 
trations of  the  principle  will  be  found  in 
other  sections.' 

1,  Rhodes  v.  Com.,  48  Pa.  St.  396;  Youmans  v.  Carney, 
62  Wis.  580;  McNeal  v.  Pittsburg  &  W.  Ry.  Co.,  131  Pa. 
St.  184;  Glenn  v.  Gleason,  61  Iowa  28;  People  v.  Gallagher, 
100  Cal.  466;  Graham  V.  McReynoIds,  90  Tenn.  673;  Kames 
V.  Kaiser,  142  U.  S.  488.     See  sees.  821  supra^  826  injra. 

2,  Egbert  v.  Egbert,  78  Pa.  St.  326. 
3,,  Glenn  v.  Gleason,  61  Iowa.28. 

4,  Herrick  v.  Swombley,  56  Md.  439. 

5,  See  sees.  %2.\supra^  826  infnu 

i  824.  Leading  questions  may  be 
asked  —  As  to  new  matter. —  If  any  pre- 
sumption is  to  be  entertained  as  to  the  bias 
of  witnesses,  it  is  that  the  witness  is  unfavor- 
able rather  than  favorable  to  the  cross- exam- 
iner; hence,  the  reasons  for  the  general  rule 
excluding  leading  questions  do  not  apply  on 
cross-examination.^  The  value  of  cross-ex- 
amination must  depend  upon  the  right  of 
counsel  to  thoroughly  probe  the  memory  of  an 
adverse  witness,  and  to  test  his  accuracy  and 
truthfulness;  hence,  very  great  latitude  is  al- 
lowed as  to  the  form  of  questions  and  tht* 
mode  of  conducting  the  examination.  But, 
although  it  is  the  undoubted  rule  that  leading 
questions  may  be  asked  on  cross-examination, 
the  rule  is  subject  to  the  qualification  that 
the  court,  in  its  discretion,  may  restrict  the 
right,  where  the  witness  shows  a  bias  in  favor 
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of  the  cross-examiner.  If  the  privilege  were 
not  thus  subject  to  the  control  of  the  court, 
serious  injustice  might  result,  as  one  secretly 
hostile  might  control  his  bias  in  order  to  be 
called  as  a  witness,  and  would  only  need  an 
intimation  from  the  cross-examining  counsel 
to  say  whatever  might  be  most  favorable  to 
him.*  In  those  jurisdictions  where  the  cross- 
examination  is  not  confined  to  facts  elicited 
on  the  examination-in-chief,  it.  is  allowable, 
in  the  discretion  of  the  court,  to  ask  leading 
questions  even  as  to  the  new  maitter.*  This 
view  rests  upon  the  supposed  inconvenience 
of  determining,  in  long  and  complicated  ex- 
aminations, whether  a  question  applies  wholly 
to  new  matters,  or  to  subjects  already  referred 
to  in  the  direct  examination.*  But,  as  we 
have  already  seen,  a  stricter  rule  generally 
prevails  as  to  calling  out  new  or  defensive 
matter  on  cross-examination.  It  is  generally 
held  that,  as  to  such  matter,  the  witness  be- 
comes the  witness  of  the  cross-examiner^  and 
is  subject  to  the  usual  rule  wjiich  forbids  a 
party  to  lead  his  own  witness.' 

1,  See  sec.  817  supra, 

2,  Moody  V.  Rowell,  17  Pick.  490;  28  Am.  Dec.  317. 

3,  Moody  V.  Rowell,  17  Pick.  490;  28  Am.  Dec.  317; 
Beal  V.  Nichols,  2  Gray  262.     See  sec.  820  supra, 

4,  Moody  V.  Rowell,  17  Pick.  490;  28  Am.  Dec.  317. 

5,  People  V.  Oyer  &  Term.  Court,  83  N.  Y.  436;  Hurlburt 
V.  Hall,  39  Neb.  889;  Ellmaker  v.  Buckley,  16  Serg.  &  R. 
(Pa.)  77;  Floyd  v.  Bovard,  6  Watts  &S.  (Pa.)  75;  People  v. 
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Moore,  15  Wend.  419;  Jackson  v.  Son,  2  Caines  (N.  Y.)  178; 
Philadelphia  &  T,  Ry.  Co.  v.  Slimpson,  14  Peters  448.  See 
sec.  820  supra, 

1 826.  How  long  right  to  cross-exam- 
ine continues.  —  It  has  sometimes  been  sug- 
gested that,  when  a  person  is  once  entitled 
to  cross-examine  a  witness,  the  right  contin- 
ues  throughout  the  case,  so  that,  if  he  after- 
wards recalls  the  same  witness,  he  may  in- 
terrogate him  by  leading  questions  and  treat 
him  as  the  witness  of  the  party  who  first 
adduced  him.^  This  view  rests  upon  the 
theory  that  every  witness  is  supposed  to  be 
inclined  most  favorably  toward  the  person 
calling  him.  But  on  the  other  hand,  it  is 
maintained  that  no  such  presumption  should 
be  entertained  when  a  person  is  called  as  a 
toitnesa  by  both  sides ;^  and  it  would  seem 
more  in  accord  with  the  prevailing  American 
rule  that  a  party  should  be  precluded  from 
cross-examining  a  witness,  when  called  in  his 
own  behalf,  except  in  those  cases  where  the 
witness  betrays  some  bias  or  prejudice. • 

1,  Greenl.  £v.  sec.  447. 

2,  Tayl.  Ev.  sec.  1453. 

3,  See  sec.  820  supra, 

I  826.  More  liberal  rule  as  to  rele- 
vancy on  cross-examination. —  It  will  be 
seen,  as  we  proceed,  that  the  general  rule  re- 
quiring testimony  to  be  confined  to  the  point 
in  issue  is  much  more  liberally  construed  in 

162 
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the  cross-examination   of   witnesses   than  in 
their  examination-in-chief.      While  the  party 
who  produces  a  witness  vouches  for  his  cred- 
ibility, the  cross-examiner   sustains   no  such 
relation  to  the  witness.    He  is  at  liberty,  and 
is  often  compelled  to  attack  the  credibility  of 
the  witness,  and,    for  that  purpose,  must  be 
allowed    wide    latitude    in    asking    questions 
which  would  otherwise  be  wholly  irrelevant  to 
the  issue.     For    the   purpose   of   testing  the 
credibility  of  a  witness,   it  is   permissible  to 
investigate  the  situation  of  the  witness  with 
respect  to  the  parties  and  to   the    subject  of 
litigation,  his  interest^  his  motives^  inclinations 
and  prejudices^  his  means  of  obtaining  a  cor- 
rect and  certain  knowledge  of  the    facts  to 
which    he  bears    testimony,    the   manner  in 
which  he  has  used   those  means,  his   powers 
of  discernment,  memory  and  description.^    As 
incidental  to  this    investigation,  and  within 
proper  limits,  the  character,  habits  and  men- 
tal condition  of   the  witness   may  be  investi- 
gated.^    In    order    to    test    the    accuracy  or 
means  of   knowledge  of  a   witness,  it  is  ad- 
missible  to  ask,  on  cross-examination,   if  he 
was  not,  at  the  time  referred   to,  under  the 
influence  of  drink.'     So  he  may  be  asked  his 
reasons  for  doing  certain  things   as  to  which 
he  has  testified,^  or  whether  he  has  not  testi- 
fied differently  at  a  former  trial,^  or  how  he 
acquired  the  ownership  to  land  which  he  tes- 
tifies that  he  is  the  owner  of;®  and,  if  he  is  a 
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party,  he  may  be  cross-examined  as  to  diS' 
crepandea  between  his  statements  on  the 
stand  and  the  allegations  of  his  pleadings, 
although  the  latter  are  sworn  to  and  made  by 
the  advice  of  counsel."'  Where  one  is  called 
to  prove  the  correctness  of  his  books,  he  may 
be  asked  whether  he  is  not  in  the  habit  of 
making  mistakes,^  and  he  may  be  cross-ex- 
amined as  to  the  items  of  an  account  which 
he  has  offered  in  evidence.'  If  he  testifies  to 
any  transaction,  he  may  be  cross-examined 
concerning  the  particvlars  of  such  transaction, 
as  to  what  persons  were  present  and  as  to 
other  facts  concerning  himself  or  others,  and 
concerning  other  transactions  which  might 
be  wholly  immaterial,  except  so  far  as  they 
throw  light  upon  his  own  powers  of  memory, 
habits  of  observation  or  reliabilitv.  ^°  Thus, 
in  a  suit  for  damages  for  injuries  sustained 
in  being  ejected  from  a  train,  the  witness 
may  be  cross-examined  fully  as  to  whether 
he  had  not  had  trouble  with  the  trainmen 
bef-^re  being  ejected."  Where  the  plaintiff 
has  testified  as  to  his  opinion  of  the  value 
of  property/,  it  is  competent  for  the  defendant 
to  show,  by  his  cross-examination,  the  price 
for  which  it  was  actually  purchased,  and 
also  the  value  of  other  articles  included 
in  the  same  purchase."  Where  the  question 
at  issue  is  the  amount  of  damages  recover- 
able by  one  whose  land  has  been  appropri- 
ated, where  the  testimony  consists  mostly  of 
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opinion^,  great  latitude  of  cross-examination 
is  allowed.^*  But  the  extent  of  such  cross- 
examination  rests,  in  each  case,  in  the  dis- 
cretion of  the  judge. 

1,  Winston  v.  G)x,  38  Ala.  268;  People  v.  Thomson,  92 
Cal.  506. 

2,  Winston  v.  Cox,  38  Ala.  268;  Wendt  v.  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.,  4  S.  Dak.  476;  Johnston  v.  Fanners 
Fire  Ins.  Co.,  (Mich.)  64  N.  W.  Rep.  5;  Pease  v.  Burrowes, 
86  Me.  153;  Czezewzka  v.  Benton  Bellefontaine  Ry.  Co., 
121  Mo.  201.  For  other  cases,  see  sees.  839,  842  et  seq. 
infra, 

3,  International  Ry.  Co.  v.  Dyer,  76  Tex.  156;  Pool  v.  Pool, 
33  Ala.  145;  State  v.  Rhodes,  (S.  C.)  22  S.  E.  Rep.  306. 
Where  it  was  in  issue  whether  the  plaintift  was  drunk  at  a 
given  time,  it  was  held  proper  to  ask,  **are  you  not  in  the 
habit  of  getting  drunk,"  McCracken  v.  Markesan,  76  Wis. 
499.  But  the  use  of  opium  is  not  allowed  to  be  proved,  un- 
less it  is  shown  that  the  witness  was  under  its  influence  when 
examined,  01  when  the  event  occurred,  or  that  his  mind  had 
been  impaired,  Eldredge  v.  Stale,  (Fla.)  9  So.  Rep.  448. 
But  see.  People  v.  Webster,  139  N.  Y.  73.  But  it  is  not  pro- 
per to  ask  on  cross  examination  how  many  times  the  witness 
has  been  drunk  smce  the  particular  time  in  question.  Peo- 
ple V.  Sutherland,  (Mich.)  62  N.  W.  Rep.  566. 

4,  New  Gloucester  v.  Bridgham,  28  Me.  6a» 

5,  Greenl.  Ev.  sec.  449. 

6,  Wallace  v.  Wallace,  62  Iowa  651, 

7,  Hare  v.  Mahoney,  14  N.  Y.  S.  81. 

8,  Mechanics  Bank  v.  Smith,  19  Johns.  1 15, 

9,  Thayer  v.  Barney,  12  Minn.  502. 

10,  People  V.  Fitzgerald,  8  N.  Y.  S.  8i;  State  v.  O'Brien, 
81  Iowa  93;  State  v.  Merriman,  34  S.  C.  16;  Hartford  v. 
Champion,  58  Conn.  268;  Black  v.  Wabash  Ry.  Co.,  in 
111.  351;  53  Am.  Rep.  628;  People  v.  Cline,  83  CaL  374; 
Keyser  v.  Kansas  Ry.  Co.,  56  Iowa  440. 
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11,  Washburn  ▼.  Chicago,  St.  P.,  M.  &  O.  R7.  Co.,  84 
Wis.  251. 

12,  Wells  V.  Kelsey,  37  N.  Y.  143. 

13,  Central  Branch  Ry.  Co.  y.  Andrews,  30  Kan.  590. 
See  sees.  165  et  seq,  supra. 

2  827.  Witnesses  cannot  be  contra- 
dicted as  to  wholly  irrelevant  matter. — 

Although  witnesses  may  often  be  questioned, 
on  cross-examination,  as  to  matters  collateral 
to  the  issue,  for  the  purpose  of  testing  their 
credibility,  it  is  a  well  settled  rule  that  wit- 
nesses cannot  be  interrogated  as  to  matters 
wholly  irrelevant,  merely  for  the  purpose  of 
contradicting  them  by  other  evidence.  Hence, 
if  questions  of  this  character  are  answered, 
the  answer  cannot  be  contradicted  by  the  cross - 
examiner.  If  a  party  inquires  of  a  witness 
as  to  immaterial  matters,  be  must  take  the 
answer  and  cannot  raise  an  issue  thereon  by 
introducing  evidence  to  contradict  it.*  Thus, 
in  an  early  case,  the  issue  being  whether  the 
defendant  bad  made  a  certain  usurious  con- 
tract with  the  witness,  it  was  held  that  the 
witness  could  not  be  cross-examined  as  to 
other  contracts  made  by  him,  with  a  view  to 
contradict  him.'  Where  the  accused,  on  trial 
for  indecent  assault,  was  cross-examined  as  to 
indecent  conduct  with  other  persons,  which 
he  denied,  it  was  held  error  to  allow  evidence 
contradicting  his  testimony  on  that  subject.' 
Such  rebutting  testimony  was  held  improper 
in   an   action  for  murder,  when   defendant's 
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counsel  asked  a  witness  if  he  and  the  deceased 
were  ncit  members  of  the  same  order.  *  Where 
a  witness  admitted  that  he  had  been  a  con- 
vict in  state's  prison,  but  alleged  that  he  had 
since  led  a  reputable  life,  it  was  held  no  error 
to  reject  evidcDce  to  show  that  he  had  been 
connected  with  a  gambling  house  since  his 
pretended  reformation.  ^  In  an  action  for  bas- 
tardy, in  which  the  prosecutrix  denied  on 
cross-examination  that  she  had  ever  had  sexual 
intercourse  with  another,  it  was  held  that, 
since  the  question  was  irrelevant,  her  answer 
was  conclusive.®  In  line  with  this  view,  the 
courts  of  last  resort  frequently  declare  that 
witnesses  cannot  be  discredited  or  impeached 
by  proof  of  specific  acts  of  delinquency  or 
immorality.  "^ 

1,  Holbrook  v.  Dow,  I2  Gray  357;  lawrence  v.  Barker,  5 
Wend.  301;  Clinton  v.  State,  33  Ohio  St,  27;  Smith  v.  State, 
5  Neb.  181 ;  Hester  V.  Com.,  85  Pa.  St.  139;  Robertson  ▼. 
Com.,  (Va.)  22  S.  E.  Rep.359;  Harris  v.  Wilson,  7  Wend.  57; 
Faulkner  v.  Rondoni,  104  Cal.  140;  Eames  v.  Whittaker,  123 
Mass.  342;  State  v.  Payne,  6  Wash.  563;  Eldridge  v.  State, 
(Fla.)  9  So.  Rep.  448;  Barkeley  v.  Copeland,  86  Cal.  483; 
State  V.  Rav,  54  Kan.  160;  Crittenden  v.  Com.,  82  Ky.  164; 
State  V.  Falconer,  70  Jowa  416;  State  v.  Morris,  109  N.  C. 
820;  Moore  v.  People,  108  111.  484;  State  v.  Roberts,  81  N. 
C.  605;  Futch  V.  State,  90  Ga.  472;  Lake  Erie  &  W.  Ry.  Co. 
V.  Morain,  140  111.  1 17;  Com.  v.  [ones,  155  Mass.  170;  Peo- 
ple V.  Hillhouse,  80  Mich.  580;  Carter  v.  State,  36  Neb. 
481;  Union  Pac.  Ky.  Co.  v.  Reese,  56  Fed.  Rep.  288.  On 
this  subject,  see  article,  6  Crim.  Law  Mag.  520. 

2,  Spencely  v.  DeWiUott,  7  East  no;  2  Lew.  Gr.  C  55. 

3,  Tolman  v.  Johnstone,  2  Fost.  &  F.  66. 

4,  Surrell  v.  State,  29  Tex.  App.  321. 
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5,  Conley  v.  Meeker,  85  N.  Y.  618, 

6,  State  V.  Patterson,  74  N.  C  157. 

7,  Lowery  y.  State,  98  Ala.  45;  People  y.  Mills,  94  Mich. 
630;  People  V.  Sherman,  (Cal.)  32  Pac  Rep.  879;  Griffith  v. 
State,  140  Ind.  163;  Com.  v.  Smith,  162  Mass.  508;  State  v. 
Gezell,  124  Mo.  531;  Clements  v.  McGinn,  (Cal.)  33  Pac 
Rep.  920;  People  v.  O'Brien,  96  Cal.  171.  But  see  see.  842 
infra. 

1 828.  Same — Further  illustrations  — 
Heversible  error. —  In  an  action  against  a 
street  car  company,  for  personal  injury 
where  the  conductor  had  not  testified  as  to  the 
conduct  of  the  driver,  and  where  he  denied, 
in  answer  to  questions  on  Cross-examination, 
that  he  had  made  statements  to  the  effect 
that,  if  the  driver  had  looked  out,  the  acci- 
dent would  not  have  happened,  it  was  held 
error  to  receive  testimony  contradicting  him 
and  showing  that  he  had  made  such  state- 
ments.^ Where  the  witness  has  testified  to 
the  good  reputation  of  a  certain  person  and 
denied,  upon  cross-examination,  that  he  had 
ever  heard  of  certain  diflBculties  in  which  such 
person  had  been  involved,  the  testimony  of 
the  witness  on  that  subject  cannot  be  contra- 
dicted.* So  where  an  impeaching  witness,  on 
cross-examination,  states  the  names  of  the 
persons  from  whom  he  has  heard  reports  as 
to  the  reputation  of  the  person  to  be  im- 
peached, such  statement,  being  on  a  collateral 
issue,  is  conclusive.'  The  same  rule  applies 
where  a  party  is  asked  as  to  an  alleged  cham- 
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pertous  agreement  with  his  attorney,  there 
being  no  such  defense  alleged ;  *  or  where  the 
witness  is  asked  how  long  he  has  known  a 
certain  individual,  that  not  being  a  material 
question  in  the  case,*^  or  where  the  witness  is 
asked  whether  he  had  not  been  drinking  with 
the  adverse  witnesses  at  particular  places.®  On 
the  same  principle,  affidavits  for  continuance, 
containing  nothing  material  to  the  issue,  are 
not  admissible  for  this  purpose.^  Where  a 
witness  was  asked  on  cross-examination,  if  he 
had  not  on  a  former  occasion  committed  larceny, 
and  denied  it,  his  denial  had  to  be  accepted 
without  contradiction.*  In  some  cases,  it 
happens  that  the  question  is  material  and  rel- 
evant, but  the  answer*  is  immaterial,  as  it 
tends  to  prove  no  fact  having  any  bearing  on 
the  issue.  For  example,  the  negative  state- 
ment of  a  witness,  though  made  to  a  proper 
question,  may  have  no  probative  force.  In 
such  case,  it  cannot' be  cofitradicted  by  show- 
ing his  statement  to  the  contrary  made  out  of 
court,  either  to  impeach  his  credibility  or 
to  prove  the  fact  denied.®  If  the  court  allows 
counsel,  on  cross-examination,  to  draw  out 
irrelevant  statements  in  violation  of  the  rule, 
and  then  to  contradict  them  by  other  wit- 
nesses, it  is  reversible  error,  ^^ 

1,  Fiirst  V.   Second   Ave.  Ry.   Co.,  72  N.  Y.  542.     See 
also,  Olson  v.  Swensen,  53  Minn.  516. 

2,  Hussey  v.  State,  87  Ala.  121. 

3,  Robbins  v.  Spencer,  121  Ind.  594. 
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4,  Luedc  v.  Heisler,  87  Wis.  644,  where  it  is  held  that 
the  exclusion  of  such  a  question  is  in  the  discretion  of  the 
judge. 

5,  People  V.  Tiley,  84  CaL  651. 

6,  Simons  v.  Busby,  119  Ind.  13. 

7,  Cotton  V.  State,  87  Ala.  75;  Lofhis  T.  Moxey,  73 
Tex.  242. 

8,  Pullen  V.  Pullen,  43  N.  J.  Eq.  136. 

9,  Woodroflfe  v.  Jones,  83  Me.  21. 

10,  People  V.  Hillhouse,  80  Mich.  580;  Driscolly.  People, 
47  Mich.  413;  Morris  v.  Atlantic  Ry.  G).,  ir6  N.  Y.  552. 

8  829.  Partiality  of  witness  relevant 
~0n  that  subject  cross-examiner  not 
concluded  by  answer.  —  Although  there 
has  been  more  or  less  conflict  of  opinion 
upon  the  subject,  the  rule  is  now  well 
settled  that  questions,  on  cross-examination, 
which  tend  to  impeach  the  impartiality/  of  the 
witness  are  not  irrelevant  to  the  issue  in  the 
sense  that  the  cross- examiner  is  concluded 
by  the  answer.^  "It  is  always  competent  to 
show  that  a  witness  is  hostile  to  the  party 
against  whom  he  is  called ;  that  he  has  threat- 
ened revenge,  or  that  a  quarrel  exists  between 
them.  A  jury  would  scrutinize  more  closely 
and  doubt ingly  the  evidence  of  a  hostile,  than 
that  of  an  indifferent  or  friendly  witness. 
Hence,  it  is  always  competent  to  show  the 
relations  which  exist  between  the  witness  and 
the  party  against,  as  well  as  the  one  for 
whom  be  is  called."^  If  the  witness  denies 
his  hostility  or  bias,    this  may  be  proved  by 
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other  witnesses.'  The  cross-examination, 
would  be  of  little  value,  if  the  witness  could 
not  be  freely  interrogated  as  to  his  motives, 
bias  and  interest,  or  as  to  his  conduct  as  con- 
nected with  the  parties,  or  the  cause  of  action; 
and  there  would  be  little  safety  in  judicial 
proceedings,  if  an  unscrupulous  witness  could 
conclude  the  adverse  party  by  his  statements 
denying  his  prejudice  or  interest  in  the  con- 
troversy. In  like  manner,  it  is  competent  to 
contradict  the  witness  by  calling  other  wit- 
nesses to  show  that,  at  the  time  of  the  event 
testified  to,  he  was  intoxicated  or  otherwise 
incapacitated,  or  not  in  a  condition  to  know 
and  remember  the  facts,^  In  illustration  of 
the  principle  under  discussion,  it  has  been 
held  admissible,  in  an  action  on  a  promissory 
note,  the  execution  of  which  was  disputed,  to 
ask  the  subscribing  witness  whether  she  was 
the  plaintiff's  kept  mistress.*  On  cross-exam- 
ination, a  witness  may  be  asked  whether  he 
has  not  tampered  with  the  witnesses  or  been 
active  in  procuring  testimony  in  the  case;* 
whether  he  has  not  had  a  controversy  with 
the  party  against  whom  he  is  called,  and 
whether  he  has  not  made  threats  of  revenge 
against  him;^  whether  he  had  not  said  that 
he  would  cause  another  witness  to  be  arrested, 
if  he  should  swear  to  a  certain  state  of  facts ;  • 
whetber  he  has  not  said  that  the  party  against 
whom  he  is  called  shall  be  beaten,  if  swear- 
ing can  do  it,®  or  that  he,  the  witness,  would 
swear  that  black  was  white.  *^ 
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1,  Atwood  V.  Welton,  7  Conn.  66;  Powell  v.  Martin,  10 
Iowa  568;  Newton  v.  Harris,  6  N.  Y.  345;  Day  v.  Stickney, 
14  Allen  255;  Schultz  v.  Third  Ave.  Ry.  Co.,  89  N.  Y.  242; 
Phenix  v.  Q^stner,  108  111.  207;  Geary  v.  People,  22  Mich. 
220;  Collins  V.  Stephenson,  8  Gray  438;  Folsom  v.  Brawn, 
25  N.  H.  114;  Schuster  V.  State,  80  Wis.  107;  Rosborough 
V.  Slate,  21  lex.  App.  672;  Hutchinson  v.  Wheeler,  35  Vt. 
340;  HoUinsworth  v.  State,  53  Ark.  387;  People  v.  Brooks, 
131  N.  Y.  321;  State  v.  McFarlain,  41  La.  An.  686;  Lewis 
"v.  Steiger,  68  Cal.  200;  Starks  v.  People,  5  Uen.  106; 
Illinois  CenL  Ry.  Co.  v.  Haynes,  64  Miss.  604;  Crumpion 
V.  State,  52  Ark.  273;  Steph.  Ev.  art.  130.  See  article  on 
what  answers  are  conclusive  on  the  cross-examination  in  6 
Crim.  L.  Mag.  520.     See  sec  831  infra, 

2,  Newton  v.  Harris,  6  N.  V.  345;  Holdridge  v.  Lee,  3  S. 
Dak.  134.  But  it  must  be  shown  that  the  witness  actually 
has  such  bias  or  hostile  feeling,  not  merely  that  be  has 
cause  for  such  a  feeling,  Wischstadt  v.  Wischstadt,  47  Minn. 

358. 

3,  See  cases  cited  in  note  19  of  the  next  section. 

4,  State  V.  Rollins,  113  N.  C.  722;  People  v.  Webster,  139 
N.  V.  73,  as  to  the  opium  habit.    See  also  sec.  826  supra, 

5,  Thomas  v.  David,  7  Car.  &  P.  350. 

6,  Hamilton  v.  People,  29  Mich.  173;  Queen's  Case,  2 
Brod.  &  B.  311;  Bates  v.  Halladay,  31  Mo.  App.  162.  But 
the  mere  offer  of  a  bribe,  that  was  not  accepted  by  the  wit- 
ness, cannot  be  proved  to  discredit  him,  Cheatham  v.  State, 
67  Miss.  335. 

7,  Atwood  v.  Welton,  7  Conn.  66.  But  see,  Holston  v. 
Boyle,  46  Minn.  432,  where  impeaching  testimony  to  the  ef- 
fect that  the  witness  belonged  to  a  rival  village  taction  was 
held  to  be  too  vague  and  remote. 

8,  Schuster  v.  Slate,  80  Wis.  107. 

9,  Newton  v.  Harris,  6  N.  Y.  345. 

10,  Texas  Ry.  Co.  v.  Brown,  78  Tex.  397. 

2  830.  Same — Further  fllustratioii8« — 

Por  the  reasons  stated  in  the  last  section,  it 
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is  competent  to  ask  the  witness  on  cross-ex- 
amination whether  he  has  not  offered  to  leave 
the  jurisdiction  of  the  court,  and  not  appear 
as  a  witness  against  one  of  the  parties,  in 
case  he  should  receive  a  sum  of  money  as  a 
consideration ;  *  whether  he  has  not  said  that 
he  knew  nothing  about  the  case;'  whether  he 
is  not  anxious  that  the  defendant  should  be 
convicted ;  •  whether  he  has  not  made  a  wager 
that  one  of  the  parties  would  succeed  in  the 
suit;*  whether  he  has  employed  counsel  for 
the  adverse  party,**  or  attempted  to  suborn 
the  witnesses  of  the  adverse  party,  or  other- 
wise attempted  to  influence  them  either  to 
give  or  to  withhold  testimony,  •  or  to  prevent 
the  adverse  party  from  obtaining  a  surety.' 
In  order  to  show  the  state  of  mind  of  a  wit- 
ness, it  was  held  permissible  to  ask  her  if  her 
husband,  who  had  been  proven  to  be  a  des- 
perate man,  had  not  threatened  her  with 
bodily  harm  if  she  should  not  swear  as  he  di- 
rected.' So  it  may  be  shown  that  the  defend- 
ant owes  the  witness  money,  which  he  would 
be  less  likely  to  collect  if  the  plaintiff  should 
obtain  a  judgment.®  Many  other  illustrations 
might  be  given  of  the  rule  that,  for  the  pur- 
pose of  affecting  the  credibility  of  a  witness, 
he  may  be  cross-examined  as  to  his  interest 
in  the  event  of  the  suit,*^  or  his  state  of  feel" 
ing  toward  the  respective  parties ; "  and,  as 
incidental  thereto,  as  to  his  relations  to  the 
parties.^^     In  like  manner,  his  expressions  to 
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others  showing  hostility  or  prejudice  to  the 
adverse  party,  ^^  the  amount  of  fees  he  ex- 
pects to  be  paid,"  his  conduct  in  connection 
with  the  cause  of  action,  its  management  or 
the  parties  thereto,"  or  as  to  collateral  facts 
which  tend  to  show  that  he  is  prejudiced  or 
interested  may  be  shown."  It  has  frequent- 
ly oeen  held  that  it  is  error  not  to  permit 
cross-examination  as  to  the  state  of  feeling 
or  bias,  of  the  witness."  But  the  eoUent  of 
such  cross-examination  is  within  the  sound 
discretion  of  the  court."  Although  it  is  the 
general  practice  to  first  interrogate  the  wit- 
ness on  cross-examination  as  to  his  feelings 
of  bias  or  hostility,  yet  it  is  proper  to  prove 
the  hostility  of  the  witness  by  other  compe- 
tent witnesses  who  can  swear  to  the  fact." 

1,  State  V.  Downs,  91  Mo.  19. 

2,  Thompson  v.  Ish,  99  Mo.  160. 

3,  State  V.  Adams,  14  La    An.  620. 

4,  Kellogg  V.  Nelson,  5  Wi.>.  125;  People  v.  Parker,  137 

N.  Y.  535. 

5,  People  V.  Black  well,  27  Cal.  65. 

6,  Schultz  V.  Third  Ave.  Ry.  Co.,  89  N.  Y.  242;  Jenkins 
V.  State,  (Tex.)  29  S.  W.  Kep.  1078;  State  v.  Downs,  91 
Mo.  19;  Stale  v.  Hack,  118  Mo.  92;  Queen's  Case,  2  Brod. 
&  B.  312;  Oberfelder  v.  Kavanaiii;h,  21  Neb. 483;  Kitzpat- 
rick  V.  Riley,  163  Pa.  St.  65;  Schuster  v.  State,  80  Wis.  107, 
But  see,  McCoy  v.   Stale,  27  Tex.  App.  415. 

7,  Denton  v.  Smith,  61  Mich.  431. 

8,  Graham  v.  McReynolds,  88  Tenn.  240. 

9,  Mellzer  v.  Doll,  qi  N.  Y.  365. 

153 
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10,  Suit  V.  Bonnell,  33  Wis.  180;  Blenkiron  v.  State,  40 
Neb.  II;  Drum  v.  Harrison,  83  Ala.  384;  State  v.  Calkins, 
73  Iowa  128;  Meltzer  v.  Doll,  91  N.  Y.  365. 

11,  Watson  V.  Twombly,  60  N.  H.  491;  Collins  v. 
Stephenson,  8  Gray  438;  Day  v.  Stickney,  14  Allen  255; 
State  V.  Olds,  18  Ore.  440;  People  v.  Worthington,  105 
Cal.  166;  State  v.  Flint,  60  Vt.  304;  People  v.  Webster,  139 
N.  Y.  73;  Ledford  v.  Ledford,  95  Ind.  283;  State  v. 
Willingham,  33  La.  An.  537;  Garnsey  v.  Rhodes,  138 
N.  Y.  461. 

12,  Slarks  v.  People,  5  Den.  106;  Cameron  v.  Mont- 
gomery, 13  Serg.  &  R.  (Pa.)  128;  Turnpike  Co.  v.  Loomis, 
32  N.  Y.  127;  88  Am.  Dec.  31 1;  Madden  v.  Koester,  52 
Iowa  693;  Com.  v.  Gallagher,  126  Mass.  54;  Kenyon  v. 
Kenyon,  72  Wis.  234;  Totten  v.  Burhans,  (Mich.)  61  N.  W. 
Rep.'  58;  Pettit  v.  State,  135  Ind.  393. 

13,  Newton  v.  Harris,  6  N.  Y.  345;  Watson  v.  Twombly, 
60  N.  H.  491;  People  v.  Wasson,  65  Cal.  538. 

14,  Alford  V.  Vincent,  53  Mich.  555.  But  in  King  v. 
New  York  Central  Ry.  Co.,  72  N.  Y.  607,  the  court  ex- 
cluded a  question  asked  an  attorney,  a  witness,  as  to  what 
extent  his  compensation  depended  on  the  recovery. 

15,  People  V.  Furtado,  57  Cal.  345;  Natim  v.  People,  6 
Park.  Cr.  (N.  Y.)  258. 

16,  Hitchcock  V.  Moore,  70  Mich.  112;  14  Am.  St  Rep. 
474;  Drum  V.  Harrison,  83  Ala.  384. 

17,  Garnsey  v.  Rhodes,  138  N.  Y.  461;  People  v.  Brooks, 
131  N.  Y.  321;  State  v.  Turlington,  102  Ma  642;  People  v. 
Thompson,  92  Cal.  506.  See  the  last  section,  also  cases 
cited  in  note  1 1  above. 

18,  Consaul  v.  Sheldon,  35  Neb.  247;  Garnsey  v.  Rhodes, 
138  N.  Y.  461.     See  sees.  831,  837  infra, 

19,  People  V.  Brooks,  131  N.  Y.  321;  Martin  v.  Barnes, 
7  Wis.  239;  Tucker  v.  Welsh,  17  Mass.  160.  See  also, 
England  v.  State,  89  Ala.  76;  Crumpton  v.  State,  52  Ark. 
273;  Texas  Ry.  Co.  v.  Brown,  78  Tex.  397. 

§831.  Contradicting  the  witness  to 
prove  bias. —  Although    evidence    to   show 
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the  state  of  feeling  of  a  witness  toward  either 
party  is  not  collateral,  and  may  be  received 
to  contradict  his  statements,  yet  it  is  held  that 
such  evidence  should  be  direct  and  positive, 
and  not  remote  and  uncertain.*  Although  the 
extent  to  which  the  cross-examination  may 
extend  depends  very  much  upon  the  discretion 
of  the  trial  judge,'*  yet,  if  testimony  is  re- 
jected which  would  clearly  show  the  bias  of 
the  witness,  it  is  error  and  ground  for  a  new 
trials  The  rule  has  several  times  been  de- 
clared in  judicial  decisions  that,  where  the 
cross- examiner  ascertains  from  the  admission 
of  the  witness  that  he  is  prejudiced  against 
or  entertains  a  feeling  of  hostility  towar.l 
the  adverse  party,  the  inquiry  cannot  be 
pressed  further  to  show  the  cause  or  ground 
of  such  hostility ^^  or  the  details  of  the  facts 
showing  his  bias.^  On  the  other  hand,  the 
view  is  maintained  in  other  courts  that  such 
testimony  should  be  received.  It  is  urged, 
with  much  reason,  that  the  causes  and  partic- 
ulars of  the  hostility  may  be  important  as 
bearing  on  the  nature  of  the  hostile  feeling 
and  its  degree  and  intensity.*  Although,  as 
we  have  seen,  parties  have  the  legal  jight  to 
show  the  bias  of  witnesses  upon  cross  ex- 
amination, it  is  but  reasonable  that  the 
method  of  such  examination,  in  determining 
the  reasons  or  the  causes  of  such  bias,  should 
rest  largely  in  the  discretion  of  the  trial  judge.'^ 
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1,  Gale  V.  New  York  C.  Ry.  Co.,  76  N.  Y.  594;  Sdiultz 
V.  Third  Ave.  Ry.  Co.,  89  JN.  Y.  242. 

2,  Storm  V.  United  States,  94  U.  S.  76;  Wallace  v.  Taun- 
ton St.  Ry.  Co.,  119  Mass.  91;  Com.  v.  Lyden,  113  Mass. 
452;  Canaday  v.  Krum,  83  N.  Y.  67;  People  v.  Oyer  &  Term. 
Court,  83  N.  Y.  436;  King  v.  New  York  Cent.  Ry.  Co.,  72 
N.  Y.  607,  where  the  court  excluded  a  question  asked  an  at- 
torney, a  wetness,  as  to  what  extent  his  compensation  de- 
pended on  the  recovery;  Hinchcliffe  v.  Koontz,  121  Ind.  422; 
16  Am.  St.  Rep.  403;  People  v.  Dillwood,  (Cal.)  39  Pac, 
Rep.  438;  Tobias  v.  Treist,  103  Ala.  664. 

3,  Schuhz  V.  Third  Ave.  Ry.  Co.,  89  N.  Y.  242;  Garnsey 
V.  Rhodes,  138  N.  Y.  461;  People  v.  Lee  Ah  Chuck,  66  CaL 
662;  State  V.  McFarlain,  41  La.  An.  686. 

4,  Munden  v.  Baily,  70  Ala.  63;  Chilton  v.  State,  45  Md. 
564. 

5,  Patman  v.  State,  61  Ga.  379;  State  v.  Gregory,  33  La. 
An.  737;  People  v.  Goldenson,  76  Cal.  328;  Polk  v.  State, 
62  Ala.  237;  Butler  v.  State,  34  Ark.  480;  Conyers  v.  Field, 
61  Ga.  258;  Langhornev.  Com.,  76  Va.  1012;  State  ▼.  Glynn, 
51  Vt.  577. 

6,  State  V.  Collins,  33  Kan.  77;  State  v.  Dee,  14  Minn. 
35;  Batdorf  v.  Bank,  61  Pa.  St.  179;  Davis  v.  Roby,  64 
Me.  427;  McFarlin  v.  State,  41  Tex.  23;  Titus  v.  Ash,  24 
N.  H.  319. 

7,  Luck  V.  Ripon,  52  Wis,  196.    See  last  section. 

2  832.  Collateral  questions — Judicial 
discretion. —  We  have  seen  that  the  extent  to 
which  inquiry  upon  collateral  matters  may  be 
allowed  for  the  purposed  showing  the  witness 
to  be  unworthy  of  belief  is  largely  within  the 
discretion  of  the  trial  judge.  But  it  not  un- 
frequently  happens  that  the  examination  is 
so  restricted  on  the  one  hand,  or  given  so 
wide  a  range  on  the  other,  that,  in  the  opin- 


1829    CROSS-EXAMINATION  OP  WITNESSES.     ?832 

ion  of  the  appellate  courts  the  substantial 
rights  of  parties  have  been  prejudiced,  and,  in 
such  cases,  they  will  review  the  rulings  of  the 
trial  judge.  For  example,  it  was  held  error 
to  compel  an  attorney,  who  was  a  witness,  to 
answer  whether  he  had  not  been  expelled 
from  the  bar,  and  to  state  the  charges  on 
which  he  was  expelled.^  So  exceptions  were 
sustained,  when  a  witness  was  compelled  to 
answer  whether  he  had  not  rendered  false  ac- 
counts in  a  transaction  having  no  connection 
with  the  matters  in  controversy,^  or  whether 
he  had  embezzled  the  property  of  his  em- 
ployer.'' The  same  ruling  was  adopted  in  an 
action  where  a  witness  was  compelled  to  state 
whether  he  had  written  a  certain  letter  which 
had  no  bearing  upon  the  issues,  but  tended  to 
prejudice  the  jury,  the  letter  having  been  re- 
ceived in  evidenee.*  In  a  case  decided  by  the 
New  York  court  of  appeals,  which  reviews 
several  prior  decisions  of  the  same  court, 
the  defendant  was  on  trial  for  larceny, 
and,  during  his  cross-examination,  he  was 
compelled  to  answer  the  following  question: 
"Were  you  also  in  1869,  along  in  February 
or  March,  arrested  on  a  charge  of  bigamy?  " 
The  prisoner  made  no  claim  of  privilege, 
but  his  counsel  objected  to  the  testimony, 
and  the  court  of  appeals  held  that  it  was 
error  to  compel  an  answer,  on  the  ground  that 
the  question  did  not  legitimately  tend  to  im- 
pair the  credibility  of  the  witness,  and  was  not 
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competent  for  any  purpose.*  It  has  been 
held  that  an  error  in  improperly  excluding 
testimony  on  cross-examination  in  criminal 
cases  is  not  cured  by  an  offer,  later  in  the 
trial,  to  allow  cross-examination  upon  that 
subject,  or  by  an  offer  to  allow  the  witness 
to  be  introduced  as  a  witness  of  the  party 
injured  by  the  rejection  of  such  testimony. • 
But  such  error  in  the  exclusion  of  testimony 
is  cured,  if  the  facts  sought  to  be  elicited  are 
subsequently  introduced  in  evidence.^ 

1,  Smith  V.  Castles,  i  Gray  108.  See  article,  "Impeach- 
ment of  Character,"  T.  A.  Polleys,  30  Cent.  L.  Jour.  241. 

2,  Holbrook  v.  Dow,  12  Gray  357. 

3,  Slocum  V.  Knosby,  70  Iowa  75. 

4,  Com.  V.  Schaffner,  146  Mass.  512. 

5,  People  V.  Crapo,  76  N.  Y.  288;  32  Am.  Rep.  302,  dis- 
tinguishing People  V.  Brandon,  42  N.  Y.  265,  and  People  ▼. 
Connor,  50  N.  Y.  240.     See  sees.  83^/^  seq,  infra. 

6,  State  V.  Hollenbeck,  67  Vt.  34. 

7,  State  V.  Kelly,  (Iowa)  62  N.  W.  Rep.  842;  Hem- 
minger  v.  Western  Assurance  Co.,  95  Mich.  355. 

J  833.  Same,  continued. —  Where,  in  the 
opinion  of  the  appellate  court,  the  trial  court 
has  so  limited  or  abridged  the  right  of  cross- 
examination^  in  respect  to  ascertaining  the 
character  and  credibility  of  the  witness,  as  to 
injuriously  affect  the  substantial  rights  of  a 
party,  exceptions  to  such  rulings  will  be  sus- 
tained. In  an  action  for  murder,  the  defend- 
ant insisted  that  he  was  acting  in  self-de- 
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fense;  the  only  witness  who  was  present  at 
the  shooting  was  the  wife  of  the  deceased, 
and  her  testimony  was  in  direct  opposition 
to  that  of  the  defendant.  On  her  cross-exam- 
ination, the  defense  offered  to  prove  by  her 
that  she  had  previously  been  married  to  one 
man,  from  whom  she  had  never  been  divorced; 
that  she  then  lived  with  another,  who,  by 
reason  of  her  conduct,  became  jealous  and 
>hot  her,  afterwards  killing  himself;  that  she 
and  the  deceased  lived  together  as  man  and 
wife  until  the  previous  fall,  and  that  they 
were  married  by  reason  of  the  regulations 
governing  the  military  reservation  on  which 
they  lived.  This  offer  was  rejected.  On  ap- 
peal this  ruling  was  held  to  be  erroneous,  on 
the  ground  that  the  rejected  questions  were 
proper  cross-examination  for  the  purpose  of 
impeachment.*  On  the  same  principle,  when 
the  trial  court  excluded  questions  tending  to 
show  the  present  or  recent  places  of  residence^ 
occupation^  association  or  acquaintances  of  the 
witness,  and  the  fact  that  he  had  at  different 
times  and  places  assumed  different  names,  it 
was  held  error.* 

1,  United  States  v.  Wood,  4  Dak.  455.     See  also,  People 
V.  Ah  Lee  Doon,  97  Cal.  171.  See  sees.  839,  840  in/ra. 

2,  Kirschner  ▼.  State,  9  Wis.  140;  Schuster  v.  Stout,  30 
Kan.  529. 

1 834.  Questions  as  to  former  convic- 
tion or  indictment.  —  There  is  a  conflict  in 
the  decisions  as  to  whether  witnesses  may  be 
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asked  on  cross-examination  if  they  have  beeD 
convicted  or  indicted,  arrested  or  confined  in 
jail  or  in  the  penitentiary.*  "Where  a  wit- 
ness is  asked  if  he  has  been  convicted  or  in- 
dicted, it  may  be  objected,  not  only  that  the 
questions  tend  to  degrade  the  witness  by 
proof  of  a  specific  fact,  but  that  the  evidence 
called  for  is  not  the  best  evidence.  It  has  been 
said  by  an  eminent  author  that  "the  strain 
about  secondary  evidence  in  such  a  case  is  a 
mere  quibble,  totally  destitute  of  common 
sense. "  ^  The  objection,  however,  is  too  seri- 
ous to  be  disposed  of  in  this  manner.  If 
there  is  any  class  of  documentary  evidence 
which  should  be  proved  by  the  records  them- 
selves, it  would  seem  to  be  judicial  records. 
While  it  may  be  urged  that  the  witness  is 
certain  of  the  facts  in  such  cases,  it  may  be 
urged  with  equal  force  that  parties  to  writ- 
ten instruments  are  in  general  certain  of  the 
facts  which  they  establish.  But  this  is  not 
generally  deemed  a  sufficient  reason  for  dis- 
regarding the  familiar  rule  requiring  the 
best  evidence;  and  there  is  very  high  author- 
ity for  the  view  that  the  general  rule  which 
calls  for  proof  of  the  conviction  or  indictment 
of  the  witness  should  be  observed  as  to  ques- 
tions on  cross-examination.'  It  has  often 
been  held  that,  if  a  witness  admits  on  cross- 
examination  that  he  has  been  guilty  of  viola- 
tions of  the  law,  such  answers  may  be  prop- 
erly   considered  in  determining  whether  his 
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moral  character  and  credibility  are  im- 
peached. The  question  whether  a  wUnese  has 
been  indicted  or  arrested  for  such  offenses,  or 
otherwise  accused  is  certainly  more  objec- 
tionable, as  it  by  no  means  follows  that  the 
witness  is  guilty  of  the  offense  so  imputed. 
By  a  familiar  rule,  the  presumption  of  inno- 
cence continues  until  conviction.  Hence, 
questions  of  this  character  have  been  ex- 
cluded, even  in  jurisdictions  where  consider- 
able latitude  is  allowed  in  eliciting:  specific 
facts  on  cross-examination  to  impeach  the 
credibility  of  the  witness;*  and,  in  a  recent 
case,  it  was  held  to  be  beyond  the  limits  of 
proper  cross-examination  to  ask  a  witness  if 
an  action  for  damages  was  not  then  pending 
against  him  for  false  swearing.*  But  it  has 
sometimes  been  held  admissible  to  ask  on 
cross-examination  if  the  witness  has  been 
arrested,'  or  indicted  for  certain  offenses.^  It 
is  proper  cross-examination  to  ask  a  witness 
as  to  his  occupation  and  places  of  residence, 
and  when  it  happens  to  become  known  as  an 
incidental  consequence  of  such  questions  that 
the  witness  has  been  confined  in  jail,  it  is  no 
ground  of  complaint.' 

1,  Ford  V.  State,  92  Ga.  459;  Helwig  v.  Laschowski,  82 
Midi.  619;  Smith  v.  State,  64  Md.  25;  Com.  v.  Sullivan, 
150  Mass.  315;  State  v.  Adam  son,  43  Minn.  196.  See  note, 
57  Am.  Rep.  16-19;  also  articles,  39  Cent.  L.  Jour.  486;  38 
Cent.  L.  Jour.  146. 

2,  Thomp.  Trials  sec.  467. 


2836  CROSS-EXAMINATION  OF  WITNESSES.     1834 

3,  Newcomb  v.  Griswold,  24  N.  Y.  298;  Spiegel  v.  Hays, 
118  N.  Y.  660;  Kirschner  v.  State,  9  Wis.  140;  Clement  v. 
Brooks,  13  N.  H.  92;  Com.  v.  Quin,  5  Gray  478;  Greenl. 
Ev.  sec.  457.  Contra,  Wilbur  v.  Flood,  16  Mich.  40;  93 
Am.  Dec.  203.    As  to  the  statutes  on  this  subject,  see 

the  next  section. 

« 

4,  People  V.  Irving,  95  N.  Y.  541;  People  v.  HambUn,  68 
Cal.  loi;  Van  Bokkelen  v.  Berdell,  130  N.  Y.  141;  Canada 
V.  Curry,  73  Ind.  246;  McKessan  v.  Sherman,  51  Wis,  303; 
PuUen  V.  Pullen,  43  N.  J.  Eq.  136;  Spiegel  v.  Hayes,  118 
N.  Y.  660.  For  illustrations  where  such  questions  have 
been  allowed,  see  sees.  842  et  seq.  infra, 

5,  Pennsylvania  Co.  ▼.  Bray,  125  Ind.  229. 

6,  Hanoffv.  State,  37  Ohio  St.  178;  41  Am.Rep^  496;  Peo- 
ple V.  Larsen,  10  Utah  143;  Leland  v.  Kauth,  47  Mich.  508; 
DriscoU  V.  People,  47  Mich.  413. 

7,  Hanoff  V.  State,  37  Ohio  St.  178;  41  Am.  Rep.  496; 
Warren  v.  State,  33  Tex.  Crim.  Rep.  502.  See  also,  Jackson 
V.  State,  33  Tex.  Crim.  Rep.  281.    See  sees.  839^^  seq,  infra, 

8,  State  V.  Pugsley,  75  Iowa  742;  State  v.  Row,  81  Iowa 
I3«- 

1 836.  Same —  Statutes. — In  some  juris- 
dictions, by  statute^  the  conviction  of  a  wit- 
ness may  he  shown  to  affect  his  credibility, 
either  by  record  or  by  cross-eocamination^  and» 
if  the  witness  denies  the  conviction,  the  an- 
swer is  not  conclusive.^  By  other  statutes, 
conviction  may  be  shown  either  by  cross-ex- 
amination or  by  the  record,  but  only  in  case 
of  felony.^  Under  a  statute  that  provided 
that  conviction  may  be  shown  to  affect  credi- 
bility, it  was  held  admissible  to  ask  the  wit- 
ness, on  cross-examination,  if  he  had  been  con- 
victed of  a  certain  offense,  merely  for  the  pur- 
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pose  of  identifying  the  person,  where  the 
record  was  introduced.'  Under  a  statute  pro- 
viding that  "a  witness  may  be  interrogated 
as  to  his  previous  conviction  for  a  felony," 
it  is  not  admissible  to  ask,  on  cross-examina- 
tion, if  the  witness  was  "  ever  convicted  of  a 
crime,"  since  a  crime  is  not  necessarily  a 
felony.*  Under  statutes  allowing  cross-ex- 
amination as  to  former  convictions,  the  ques- 
tion should  call  for  the  time  and  place  so  as 
to  apprise  the  witness  of  what  is  sought.*  In 
some  jurisdictions,  statvtes  exist  providing 
that  a  witness  cannot  be  impeached  by  evi- 
dence of  particular  wrong fvX  acts.  •  Under  such 
a  statute,  it  was  held  improper  to  ask  a  wit- 
ness on  cross-examination  whether  he  is  not 
the  person  who  was  arrested  for  beating  a 
woman  of  the  town,  and  who  appeared,  pleaded 
guilty  and  paid  a  fine  therefor.^ 

1,  New  York,  Penal  Code  sec  714;  Minnesota,  Penal 
Code  531 ;  Massachusetts,  Gen.  Stat.  ch.  131  sec.  13;  Illi- 
nois, Rev.  Stat.  ch.  51  sec.  i;  Colorado,  Code  sec.  4822; 
Wisconsin,  Rev.  Stat,  sec  4073.  See  also.  People  v. 
Noelke,  94  N.  Y.  137;  46  Am.  Rep.  128;  Handlin's  Estate 
v.  Law,  34  III.  App.  84;  State  v.  Sauer,  42  Minn.  258; 
Com.  v.  Gorham,  99  Mass.  420;  Spiei^el  v.  Hays,  1 18 
N.  Y.  660. 

2,  California,  Penal  Code  sec  2051;  State  v.  Johnson,  57 
Cal.  571;  Stale  v.  Carolan,  71  Cal.  195. 

3,  Com.  V.  Sullivan,  150  Mass.  315. 

4,  Hanners  v.  McClelland,  74  Iowa  3x8. 

5,  Sieber  v.  Amunson,  78  Wis.  679. 

6,  California,  Code  Civil  Proc.  sec  2051. 

7,  Jones  V.  Duchow,  (Cal.)  23  Pac  Rep.  371, 
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i  836.  Questions  not  affecting  credi- 
bility, but  merely  tending  to  prejudice^ 
inadmissible. —  It  is  very  clear  that,  in  the 
exercise  of  judicial  discretion,  the  court  may 
exclude  those  questions  which  in  no  way  test 
the  accuracy  or  credibility  of  the  witness, 
but  are  intended  merely  to  create  prejudice 
against  him.  On  this  principle,  it  has  been 
held  proper  to  exclude  an  inquiry  as  to 
whether  the  witness  is  an  "  amateur  detec- 
tive, "  *  or  whether  his  general  reputation  for 
truth  had  not  lately  been  impeached  in  court,* 
or  whether  the  witness  had  not  acted  for  his 
principal  in  negotiating  other  usurious  notes 
than  that  in  question,'  or  whether  or  not  he 
was  at  a  bawdy  house  at  a  given  time,*  or 
whether  he  was  not  at  a  certain  time  in  a 
given  place  attending  an  action  for  divorce 
in  which  adultery  was  charged.*  In  an  action 
on  warranty,  it  is  proper,  within  this  rule, 
to  exclude  inquiry  as  to  how  many  other 
similar  purchases  the  plaintiff  had  made  and 
attempted  to  set  aside."  In  an  action  by  a 
woman  for  an  indecent  assault  upon  herself, 
it  was  held  improper  to  ask  her  if  she  had 
not  been  undergoing  medical  treatment  at  a 
college  in  the  presence  of  a  class.  ^  In  an  ac- 
tion, where  the  statute  of  limitations  was 
pleaded,  it  was  held  that  the  following  ques- 
tion was  properly  excluded:  "Do  you  take 
advantage  of  the  statute  of  limitations  to 
avoid   paying  the    plaintiff  this    demand?"* 
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So  it  has  been  held  proper,  in  an  action  for 
personal  injury,*  to  exclude  the  question 
whether  there  was  any  arrangement  between 
the  plaintiff  and  her  attorney,  whereby  the 
attorney  should  have  a  part  of  the  damages 
recovered,*  or  whether  the  plaintiff  had  made 
an  affidavit  of  prejudice  to  obtain  a  change 
of  venue.*® 

1,  People  V.  Fleming,  14  N.  Y.  S.  200;  Yoe  v.  People,  49 
HL  410;  Fonda  v.  Lape,  8  N.  Y.  S.  792,  where  the  question 
merely  tended  to  show  the  wealth  of  one  of  the  parties;  State 
v.  Rollins,  77  Me.  380,  where  the  question  was  as  to  who 
had  employed  the  witness  as  a  detective;  People  v.  Cahoon, 
88  Mich.  456.     For  other  illustrations,  see  sec  843  infra, 

2,  Pennsylvania  Co.  v.  Bray,  125  Ind.  229;  Corkrill  v. 
HaU,  76  Cal.  192;  State  v.  Wooderd,  20  Iowa  541. 

3,  Pooler  V.  Curtiss,  3  Thomp.  (N.  Y.)  228. 

4,  People  V.  Tiley,  84  Cal.  651;  Corns  ▼.  City  of  Moberly, 
127  Mo.  116,  as  to  his  relations  with  his  wife  before  mar- 
riage. 

5,  Ephland  v.  Missouri  Pac  Ry.  Co.,  57  Mo.  App.  147. 

6,  Russell  V.  Cruttenden,  53  Conu.  564;  Clark  v.  Rein- 
iger,  66  Iowa  507. 

7,  Derwin  v.  Parsons,  52  Mich.  425;  50  Am.  Rep.  262, 
but  it  was  held  not  to  be  a  ground  for  reversal,  as  the  court 
thought  the  plaintiff  not  injured  by  the  evidence. 

8,  Marshall  v.  Morissey,  6  UL  App.  542. 

9,  McLimans  v.  Lancaster,  63  Wis.  596. 

10,  McLimans  v.  Lancaster,  63  Wis.  596. 

{837.  Method  and  extent  of  cross- 
examination  —  Discretion  of  the  court. 

From  the  necessity  of   the  case,  the  method 
and  extent  of  the  cross-examination  must  de- 


1837   CROSS-EXAMINATION  OF  WITNESSES.     1828 

pend  very  largely  upon  the  discretion  of  the 
trial  judge;  and  this  is  especially  true  where 
the  object  is  to  test  the  accuracy  and  eredi- 
bilitv  of  the  witness.  If  the  cross- exam ina- 
tion  is  proceeding  beyond  those  bounds  which 
are  proper  to  test  the  accuracy  and  credibil- 
ity of  the  witness,  or  is  being  needlessly  pro- 
tracted, or  is  being  conducted  in  a  manner 
which  is  unfair  to  the  witness,  or  if  it  is  in- 
consistent with  the  decorum  of  the  court 
room,  the  court  is  not  bound  to  wait  for  ob- 
jections from  counsel,  but  may  interfere  of  its 
own  motion.*  While  the  appellate  court  does 
not  ordinarily  review  the  decisions  of  the 
trial  court  in  these  matters,^  yet  the  rule  is 
recognized  that  the  right  of  cross-examination 
must  not  be  unduly  restricted;  and,  if  such  ex- 
amination is  arbitrarily  limited  by  the  court, 
while  being  conducted  by  counsel  in  a  proper 
manner,  it  is  error.'  Thus,  it  is  error  not  to 
permit  full  cross-examination  as  to  a  conversa- 
tion to  which  the  witness  has  testified;*  and 
where  the  issue  is  whether  fraud  has  been 
committed,  it  is  error  for 'the  court  not  to 
permit  an  exhaustive  and  searching  cross - 
■examination  of  the  party  against  whom  the 
imputation  is  made.^  It  is  incidental  to  the 
rules  already  stated  that  it  is  discretionary 
with  the  trial  judge  to  allow  or  to  deny  the 
privilege  of  repeating  questions  already  fully 
answered.'  On  the  one  hand,  it  may  be 
proper  to  allow  counsel  to  probe  and  test  the 
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credibility  Of  the  witness  by  calling  for  repe- 
tition of  bis  answers  and  by  framing  the 
questions  in  a  variety  of  forms  ;^  while,  in 
other  cases,  it  is  equally  proper  for  the  court 
to  prevent  such  repetition  and  the  needless 
waste  of  time.'  As  an  illustration  of  the  con- 
trol of  the  court  over  the  mode  of  cross- 
examination,  it  is  proper  for  the  court,  if  the 
witness  shows  a  desire  to  evade  the  questions, 
to  prevent  counsel  from  making  frivolous  ob- 
jections in  order  to  prevent  a  rapid  cross- 
examination.* 

1,  Langley  v.  Wadsworlh,  99  N,  Y.  61;  Com.  v.  Lyden, 
113  Mass.  452;  Wallace  v.  Taunton  St.  Ry.  Co.,  1x9  Mass. 
91;  Hamilton  v.  Miller,  46  Kan.  486;  Wachstetter  v.  State^ 
99  Ind.  290;  50  Am.  Rep.  94;  Baldwin  v.  St.  Louis  Ry.  Co  , 
75  Iowa  297;  9  Am.  St.  Rep.  479;  Storm  v.  United  States, 
94  U.  S.  76;  State  V.  McGce,  36  La.  An.  206;  Lock  wood  v. 
Rose,  125  Ind.  588;  Ci.y  of  Santa  Ana  v.  Harlin,  99  Cal. 
538;  Sandell  v.  Sherman,  107  Cal.  39 1;  Spear  v.  Sweeney, 
88  Wis.  545;  People  v.  Kindra,  102  Mich.  147;  Koch  v. 
Sackman-Phillips  Inv.  Ca,  9  Wash.  405;  Hamilton  v.  Hu- 
lett,  51  Minn.  208.  See  articles,  48  Alb.  L.  Jour.  299;  23 
SoL  Jour.  &  Rep.  523. 

2,  Allen  V.  Kirk,  81  Iowa  658;  Hamilton  ▼.  Miller,  46 
Kan.  486;  Texas  Standard  Cotton  Oil  Co.  v.  Hanlan,  79 
Tex.  678;  State  v.  May,  33  S.  C.  39;  Spear  v.  Sweeney,  88 
Wis.  545;  Noblin  v.  Sute,  100  Ala.  13. 

3,  In  re  Mason,  14  N.  Y.  S.  434;  Patrick  v.  Crowe,  15 
CoL  543.     See  sea  821  supra,  and  cases  there  cited. 

4,  Patrick  v.  Crowe,  15  Col.  543;  Reiser  v.  Portere,  (Mich.) 
63  N.  W.  Rep.  1041. 

5,  Kalk  ▼.  Fielding,  50  Wis.  339;  Anderson  v.  Walter, 
34  Mich.  113. 

6^  Stanton  Co.  ▼.  Canfield,   10  Neb.   387;   Hughes  y. 
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Ward,  38  Kan.  452;  Gutsch  v.  McTlhargey,  69  Mich.  377; 
Gulf  Ry.  Co.  V.  Pool,  70  Tex.  713;  Tift  v.  Jones,  77  Ga.  181. 

7,  Beers  v.  Payment,  95  Mich.  261;  Zucker  v.  Kareles, 
88  Mich.  413;  Aurora  v.  HiUman,  90  111.  61,  where  it  was 
held  proper  to  allow  repetition,  although  the  witness  had 
said  that  he  could  not  answer,  Jones  v.  Stevens,  36  Neb. 
849. 

8,  Hughes  V.  Ward,  38  Kan.  452;  Gutsch  v.  Mcllhargey, 
69  Mich.  377;  Jones  v.  Stevens,  36  Neb.  849;  Gulf  Ry.  Co. 
V.  Pool,  70  T«x.  713. 

9,  State  V.  Duncan,  116  Mo.  288* 

S838.  Limitations  on  right  of  cross- 
examination. —  We  have  seen  that  broad 
latitude  is  generally  given  in  the  cross-exam- 
ination of  witnesses  to  the  end  that  there 
may  be  a  full  investigation  of  the  facts,  and 
that  the  credibility  of  the  witnesses  may  be 
justly  ascertained.  There  are  certain  other 
limitations  not  already  mentioned.  For  ex- 
ample, it  is  not  permissible  to  put  to  the 
witness  a  question  lohich  assumes  that  a  ma- 
terial fact  is  proved,  when  it  is  not,  or  that  the 
witness  has  testified  to  things,  where  in  fact 
he  has  not.*  Of  course,  for  still  stronger 
reasons,  this  practice  cannot  be  permitted  on 
direct  examination. ^  Again  it  is  not  per- 
missible to  introduce  hearsay  testimony,  even 
under  the  latitude  allowed  in  cross-examina- 
tion.^ But  it  has  been  held  that,  if  a  party 
allows  his  witness  to  volunteer  hearsay  testi- 
mony, and  does  not  ask  to  have  the  same 
stricken  out,  he  cannot  complain  of  cross-jex- 
amination  concerning  such   statements.*     Oil 
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the  cross-examination,  as  a  rule,  the  inquiry 
should  be  limited  to  questions  of  fact,  and 
the  cross-examiner  has  no  right  to  complain 
if  the  court  excludes  questions  calling  for  the 
opinions  of  the  witnesses  as  to  questions  of 
moral  or  legal  obligations  or  the  like.^  Nor  is 
it  permissible  to  ask  a  party  on  cross-exam- 
ination, what  witnesses  he  intends  to  subpoena 
in  the  case ;  •  nor  does  the  latitude  of  cross- 
examination  permit  the  proof  of  written  in- 
struments by  parol,  for  example,  if  a  plaintiff 
in  ejectment  claims  under  a  deed  conveying 
metes  and  bounds,  he  cannot  be  asked,  on 
cross-examination,  if  he  purchased  by  the 
acre.  ^ 

1,  People  V.  Mather,  4  Wend.  229;  21  Am.  Dec.  221; 
Sanderlin  v.  Sanderlin,  24  Ga.  583;  Haish  v.  Munday,  12 
111.  App.  539;  People  V.  Graham,  21  Cal.  261;  Carpenter  v 
Ambrosam,  20  111.  170;  Baltimore  Ry.  Co.  v.  Thompson,  xo 
Md.  76;  People  v.  Fong  Ah  Sing,  70  Cal.  8;  People  v. 
O'Brien,  96  Mich.  630;  i  Stark.  Ev.  133.  Though  it  may 
not  be  ground  fur  reversal,  if  the  question  is  merely  intro- 
ductory in  its  nature,  Magee  v.  State,  32  Ala.  575.  As  to 
the  latitude  in  examining  experts,  see  sec.  39 x  supra, 

2,  Klock  V.  State,  60  Wis.  574,  where  the  judgment  was 
reversed  on  this  ground.     See  the  cases  above  cited. 

3,  Adams  v.  Brown,  16  Ohio  St.  75;  State  v.  Wyse,  33 
S.  C.  582;  Pulliam  v.  Canirell,  77  Ga.  563. 

4,  Apple  V.  Commissioners  of  Marion  Co.,  127  Ind.  51C3; 
Valm  V.  McKerreghan,  (Mich.)  62  N.  W.  Rep.  340.  See 
also,  Grimes  v.  Hill,  15  Col.  359. 

5,  Com.  v.  Shaw,  4  Cush.  594;  50  Am.  Dec.  813;  Ra- 
madge  v.  Ryan,  9  Bing.  333;  Blake  v.  Stump,  73  Md.  160, 
question  as  to  law  regarding  usage.  See  sea  378  supra* 

6,  Storm  v.  United  States,  94  U.  S.  76. 


S839  OEOSS-EXAMINATION  OF  WITNESSES.     1842 

7,  Bell  V.  Jamieson,  102  Mo,  71;  O' Riley  v.  Clampet,  53 
Minn.  539.  See  also,  Foss- Schneider  Brewing  Co.  v.  Mc- 
Laughlin, 5  Ind.  App.  415.  See  sees.  206,  207,  232  supra, 
"6^0  infra* 

\  839.  Questions  tending  to  degrade 
the  witness.  —  In  another  section,  there  is 
a  discussion  of  the  rule  that  a  witness  cannot 
be  compelled  to  criminate  himself  by  his  an- 
swers on  cross-examination.*  There  is  another 
question  having  some  connection  with  the 
same  subject  which  arises  much  more  fre- 
quently and  which  is  attended  with  more 
difficulty,  namely,  whether,  on  cross-exami- 
nation, a  witness  can  be  compelled  to  answer 
questions  where  the  answers  will  tend  to  de- 
grade or  disgrace^  but  not  to  criminate  him. 
This  is  a  question  which  has  given  rise  to 
serious  conflict.  On  the  one  side,  it  is  urged 
that,  as  parties  are  frequently  surprised  by 
the  witnesses  who  confront  them,  there  is  no 
other  adequate  means  of  ascertaining  what 
credit  is  due  their  testimony,  and  that,  if  a 
witness  may  not  be  questioned  as  to  his  char- 
acter, the  property,  liberty  or  life  of  a  party 
must  often  be  endangered,  and  especially  in 
those  cases  where  spies,  informers  and  ac- 
complices are  witnesses.  On  the  other  side, 
it  is  maintained  that  the  obligation  to  give 
evidence  arises  from  the  oath  which  every 
witness  takes ;  that  by  his  oath  he  binds  him- 
self only  to  speak  touching  the  matters  in 
issue,  and  that  such  particular  facts,  as  whether 
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the  witness  has  been  in  jail  for  felony,  or 
suffered  some  infamous  punishment,  or  the 
like  cannot  form  any  part  of  the  issue,  since 
the  party  against  whom  the  witness  is  called 
would  not  be  allowed  to  prove  such  particu- 
lar facts  by  other  witnesses.  It  is  urged 
also  that  it  would  be  an  extreme  grievance 
to  a  witness  to  be  compelled  to  disclose  past 
transactions  ol  his  life  which  may  have  since 
been  forgotten,  and  to  expose  his  character 
afresh  to  evil  report,  when  perhaps,  by  his 
subsequent  good  conduct,  he  may  have  re- 
covered the  good  opinion  of  the  world.* 

1,  See  sees.  887  etsiq,  infra. 

2,  See  the  cases  in  the  following  sections. 

2  840.  Same  —  Such  questions  admis- 
sible when  material  to  the  issue.  —  There 
seems  to  be  general  agreement  in  the  view 
that,  where  the  question  calls  for  any  fact  which 
is  material  to  the  isaue^  the  witness  will  be 
compelled  to  answer,  although  it  may  tend  to 
degrade  his  character,  since  the  consequences 
of  a  failure  of  justice  are  more  serious  than 
the  annoyance  or  humiliation  of  the  witness. ' 
For  example,  in  actions  for  bastardy,  the 
prosecutrix  may  be  asked  on  cross-examina- 
tion whether  she  had  sexual  intercourse  with 
any  other  person  than  the  defendant  about 
the  time  the  child  was  begotten. ^  So  on 
a  charge  of  adultery,  former  acts  of  adultery 
between  the  accused  and  the  person  named  in 
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the  indictment  may  be  shown.'     The   same 
rule  has  been  applied  in   actions   for  seduc- 
tion,   where  the  statute  gives  to  the  female 
the  right  of  action,  as  affecting  the  measure 
of  damages;  ^  and  in  an  action  for  the  sale  of 
lottery   tickets,    it   is   relevant   to    show   on 
cross-examination    a   former  dealing  in   the 
same  business.**      In  an  action   for   assault, 
where,    in    aggravation   of    damages,     it    is 
alleged  that  the  defendant  had  carnal  inter- 
course with  the  plaintiff  against  her  will,   it 
may  be  shown  on  cross-examination  that  the 
plaintiff    has    had    intercourse    with    others. 
Such  testimony  is  received,  not  only  in  miti- 
gation of   damages,    but  as   a  circumstance 
tending    to    overcome   the   probability    that 
force    was    used,    since    the    fact    that    the 
plaintiff  had   yielded  her    person    to   others 
would  raise  an  inference  that  she  might  have 
yielded  to  the  defendant  without  much  force.* 

1,  Qementine  V.  State,  14  Mo.  112;  £x  parie  Rowe,  7 
Cal.  184;  Tayl.  Ev.  sec  1459;  GreenL  Ev.  sec.  454. 

2,  Smith  V.  Yaryan,  69  Ind.  445;  35  Am,  Rep.. 232.    See 
sees.  152  supra f  846  infra, 

3,  Com.  V.  Nichols.   114  Mass.  285;   19  Am.  Rep.  346. 
See  sees.  151  suttra^  846  infra, 

4,  Smith  V.  Yaryan,  69  Ind.  445;  35  Am.  Rep.  232. 

5,  People  V.  Noeike,  94  N.  Y.  137;  46  Am.  Rep.  128. 

6,  Watry  v.  Ferber,  18  Wis.  500;  86  Am.  Dec  789. 


841.  Same. — Where  question    calls 
for  immaterial  facts. — The  question  is  con- 
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stantly  arising  in  the  court  whether  a  wit- 
ness may  be  compelled  on  cross-examination 
to  answer  questions  wholly  immaterial  to  the 
issue,  which  cannot  be  sustained,  unless  upon 
the  ground  that  they  will  tend  to  degrade 
the  witness  morally,  and  thus  impeach  his 
credit.  It  would  be  an  utterly  hopeless  task 
to  attempt  to  reconcile  the  authorities  on 
this  subject.  Messrs.  Cowen  and  Hill  in 
their  invaluable  notes  to  Phillips  on  Evi- 
dence say:  "There  seemsto  be,  after  a  cen- 
tury for  reflection,  about  as  bright  a  prospect 
of  this  question  being  settled  as  when  the 
discussion  began. "  '  But,  although  the  later 
decisions  on  this  subject,  like  the  earlier  ones, 
cannot  be  reconciled,  there  is  a  decided  ten- 
dency toward  greater  liberality  in  allowing 
questions  of  this  character,  and  toward  leav- 
ing the  matter  largely  within  the  discretion 
of  the  tried  judge.  Mr.  Stephen  thus  states 
the  present  English  rule:  "When  a  witness 
is  cross  examined,  he  may,  in  addition  to  the 
questions  hereinbefore  referred  to,  be  asked 
any  questions  which  tend  (1)  to  test  his 
accuracy,  veracity  or  credibility,  or  (2)  to 
shake  his  credit  by  injuring  his  character. 
Witnesses  have  been  compelled  to  answer 
such  questions,  though  the  matter  suggested 
was  irrelevant  to  the  matter  in  issue,  and 
though  the  answer  was  disgraceful  to  the 
witness;  but  it  is  submitted  that  the  court 
has  a  right  to  exercise  a  discretion  in  such 


2842   CBOSS-EXAMINATION  OF  WITNESSES.    1846 

cases,  and  to  refuse  to  compel  such  questions 
to  be  answered  when  the  truth  of  the  matter 
suggested  would  not,  in  the  opinion  of  the 
court,  affect  the  credibility  of  the  witness  as 
to  the  matter  to  which  he  is  required  to  tes- 
tify. "  *  The  rule  thus  declared  is  well  illus- 
trated by  the  celebrated  Tichborne  trial,  in 
which  the  issue  was  whether  the  claimant 
had  committed  perjury  by  swearing  that  he 
was  Roger  Tichborne.  A  witness  testified 
that  he  had  made  tattoo  marks  on  the  arm  of 
Roger  Tichborne  which  were  not  found  on 
the  arm  of  the  claimant.  The  witness  was 
asked,  and  was  compelled  to  answer  the  ques- 
tion whether  many  years  after  the  tattooing 
and  many  years  before  the  occasion  on  which 
he  was  examined,  he  committed  adultery 
with  the  wife  of  one  of  his  friends.' 

1,  2  Cowen  &  Hill's  Notes  to  PhilL  Ev.  (3rd  ed«)  note  383 

p.  746. 

2,  Steph.  Ev.  art.  129. 

3,  R.  v.  Orton  vol.  2  p.  719,  cited  in  Steph.  Ev.  art  129. 
See  also,  Hollingsworth  v.  State,  53  Ark.  387;  People  v. 
Harrison,  93  Mich.  594.     See  the  next  section. 

i  842.  View  that  the  matter  rests  in 
the  discretion  of  the  trial  judge. —  Al- 
though it  has  frequently  been  declared  in  this 
country  that  a  witness  cannot  be  oompelled 
to  answer  questions  which  have  no  bearing 
upon  the  issue  and  which  only  tend  to  stig- 
matize or  disgrace  him,^  yet  it  will  be  found 
from  the   discussion   which  follows  that  the 
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statement  must  be  accepted  with  important 
qual ideations,  if  indeed,  it  be  accepted  at  all. 
In  this  country,  the  rule  has  been  adopted  in 
many  courts  of  very  high  authority  that  the 
limits  of  the  cross-examination  in  such  cases 
rest  in  the  sound  discretion  of  the  trial  court. 
They  hold  that  witnesses  may  be  cross  exam- 
ined as  to  specific  facts,  though  not  perti- 
nent to  the  issue,  which  tend  to  discredit  the 
witness  or  impeach  his  moral  character  and 
credit,  when  there  is  reason  to  believe  that 
such  examination  will  tend  to  the  ends  of 
justice;  but  that  a  cross-examination  of  this 
character  ought  not  to  be  allowed  when  it 
seems  unjust  to  the  witness  and  uncalled  for 
by  the  circumstances  of  the  case.*  This  dis- 
cretion of  the  trial  judge  is  to  be  exercised 
in  view  of  the  evidence  already  introduced 
and  the  testimony  of  the  witness  in  the  di- 
rect examination.'  In  those  jurisdictions 
where  this  rule  prevails,  the  discretion  of 
the  trial  judge  is  not  subject  to  review^  unless 
it  appears  to  have  been  abused  to  the  pre- 
judice of  the  party  complaining.*  In  order 
to  more  fully  illustrate  the  subject,  we  will 
refer  to  some  of  the  decisions  in  which  the 
question  has  been  discussed.  In  the  follow, 
ing  cases,  the  disparaging  questions  were  al- 
lowed and  answers  compelled,  but  the  appel- 
late court  declined  to  interfere:  Where,  on 
a  criminal  trial,  the  defendant,  being  a  wit- 
ness in  his  own  behalf,   was  asked  if  he  had 
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not  formerly  been  indicted  and  arrested,  and 
whether  he  had  not  plead  guilty  of  other  of- 
fenses ;  *  where,  on  a  trial  for  larceny,  the 
question  was  asked  of  the  prisoner:  "Have 
you  ever  been  arrested  before  for  theft, "  •  or, 
"How  many  times  have  you  been  arrested;"' 
where  the  action  was  for  indecent  assault, 
counsel  were  allowed  to  ask  the  defendant 
whether  he  had  before  been  arrested  for  a 
similar  offense,  and  whether  he  had  paid 
money  in  settlement  of  such  former  charge;' 
where  the  witness  was  on  trial  for  assault, 
whether  he  had  not  committed  assaults  upon 
other  persons;'  whether  the  witness  had 
deserted  from  the  army,"  in  what  places  he 
had  resided,  although  this  elicited  the  fact 
that  he  had  been  in  jail,"  or  that  he  had  been 
expelled  from  a  fire  company,*'  or  formed  a 
combination  to  defraud  an  insurance  com- 
pany,^' or  been  engaged  in  the  lottery  busi- 
ness" or  in  counterfeiting;  "  whether,  two 
years  before  and  in  another  country,  his  char- 
acter had  not  been  shown  to  be  that  of  a  hog- 
thief,"  and  whether  the  witness  had  been  in 
jail  or  in  the  penitentiary,  and  how  much  of  his 
time  had  been  spent  in  such  places."  In  an 
action  on  a  note  which  the  defendant  alleged 
to  have  been  given  in  compromise  of  a  crimi- 
nal charge  of  rape,  the  woman  alleged  to  have 
been  injured  was  a  witness,  and  was  asked 
whether  she  had  not  admitted  on  a  former 
trial  that  she  had    given  signals   to  the  de- 
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fendant  to  induce  him  to  come  to  her  house. 
In  passing  upon  the  admissibility  of  this  tes- 
timony, the  New  York  court  of  appeals  stated 
somewhat  broadly  the  view  maintained  by 
one  class  of  decisions  in  this  language:  "  This 
evidence  was  competent  for  the  purpose  of 
impeaching  the  witness.  It  is  the  constant 
practice  at  the  circuit  to  inquire  of  a  witness 
if  he  has  not  been  guilty  of  a  specific  offence, 
for  the  purpose  of  impeaching  him.  It  is  usu- 
ally a  satisfactory  test.  If  a  man  admits  him- 
self to  have  been  guilty  of  heinous  offences, 
the  jury  would  justly  give  him  less  credit, 
than  if  his  life  had  been  pure,  and  his  conduct 
upright.  *  *  *  *  The  protection  against  its 
abuse  is  two  fold :  First,  in  the  privilege  of 
the  witness  to  refuse  to  answer,  and,  secondly, 
in  the  discretion  of  the  judge. "  "  In  various 
later  decisions,  the  broad  rule  has  been  de- 
clared that  a  witness  may  be  specially  inter- 
rogated in  regard  to  any  vicious  or  criminal 
act  of  his  life,  and  may  be  compelled  to  an- 
swer, unless  he  claims  his  privilege.^' 

1,  State  V.  Staples,  47  N.  H.  113;  90  Am.  Dec.  565;  Leh- 
man V.  People,  I  N.  Y.  379;  49  Am.  Dec.  340;  Vaughn  v. 
Perrine,  3  N.  J.  L.  728;  4  Am.  Dec  411;  Sodusky  v.  McGee, 
5  J.  J.  Marsh.  (Ky.)  621;  Galbreath  v.  Eichelberger,  3 
Yeates  (Pa.)  515. 

2,  Great  Western  Turnpike  Co,  v.  Loomis,  32  N.  Y.  127; 
88  Am.  Dec.  311;  People  v.  Oyer  &  Term.  Court,  83  N.  Y. 
438;  Hanoff  V.  State,  37  Ohio  St.  178;  41  Am.  Rep.  496; 
Watson  V.  Twombly,  60  N.  H.  49 1;  People  v.  Noelke,  94 
N.  Y.  137;  46  Am.  Rep.  128;  People  v.  Clark,   102  N.  Y. 

735. 
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3,  Storm  v.  United  States,  94  U.  S.  76.  See  the  cases 
above  cited. 

4,  Great  Western  Turnpike  Co.  v.  Loomis,  32  N.  Y.  127; 
88  Am.  Dec.  31 1;  People  v.  Oyer  &  Term.  Court,  83  N.  Y. 
438;  State  V.  May,  33  S.  C.  39.     See  the  other  cases  above 

cited. 

5,  Hanoffv.  State,  37  Ohio  St.  178;  41  Am.  Rep.  496. 

6,  Brandon  v.  People,  42  N.  Y.  265.  See  also.  People  v. 
Crapo,  76  N.  Y.  288;  32  Am.  Rep.  302. 

7,  Connors  v.  People,  50  N.  Y.  240;  Hill  v.  State,  42 
Neb.  503.  See  also,  People  v.  Crapo,  76  N.  Y.  288;  32 
Am.  Rep.  302. 

8,  Leland  v.  Kauth,  47  Mich.  508;  State  v.  Martin,  124 
Mo.  514,  where  a  witness  was  asked  how  often  he  had 
been  in  jail. 

9,  People  V.  Irving,  95  N.  Y.  541;  People  v.  Casey,  72 
N.  Y.  393;  State  v.  Sauer,  42  Minn.  258;  Quigley  v.  Turner, 
150  Mass.  108.     Contra,  Coble  v.  State,  31  Ohio  St.  ico. 

10,  People  V.  Hovey,  29  Hun  (N.  Y.)  382;  Gulf  C  &  S. 
F.  Ry.  Co.  V.  Johnson,  83  Tex.  628. 

11,  State  V.  Row,  81  Iowa  138. 

12,  Nolan  V.  Brooklyn  Ry.  Co.,  87  N.  Y.  63;  41  Am. 
Rep.  345,  in  this  case  the  court  held  the  question  improper, 
but  fhat  the  error  was  harmless:,  as  the  witness  answered 
that  he  was  expelled  simply  for  being  absent  without  leave. 

13,  City  of  South  Bend  v.  Hardy,  98  Ind.  577. 

14,  People  V.  Noelke,  94  N.  Y.  137;  46  Am.  Rep.  128. 

15,  People  V.  Giblin,  115  N.  V.   196.     But  see,  Bersch  v. 

State,  13  Ind.  434;  74  Am.  Dec.  263. 

16,  Baker  v.  Trotter,  73  Ala.  277. 

17,  Real  v.  People,  42  N.  Y.  270;  Lights  ▼.  State,  21 
Tex.  App.  308;  Mitchell  v.  Com.,  (Ky.)  14  S.  W.  Rep.  489. 

18,  Shepard  v.  Parker,  36  N.  Y.  517,  518;  Hill  v.  State, 
42  Neb.  503;  MclAuglin  v.  Mencke,  80  Md.  83.  See  also. 
Real  V  People,  42  N.  Y.  270;  Wilbur  v.  Flood,  16  Mich. 
40;  93  Am.  Dec.  203. 
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19,  People  V.  Webster,  139  N.  Y.  73;  State  v.  Hack,  118 
Mo  92;  State  V.  Pratt,  121  Mo.  566;  Carroll  v.  State,  32 
Tex.  Cr.  Rep.  43 1;  People  v.  Harrison,  93  Mich.  594;  Rob- 
erts Y.  Com.,  94  Ky.  499. 

S843.  Same— Illustrations  of  the  ex- 
clusion of  such  questions.— In  the  fol- 
lowing cases,  the  disparaging  questions  were 
excluded  by  the  trial  judge,  and  the  appellate 
court  declined  to  interfere :  Where  a  witness, 
on  a  trial  for  homicide,  was  asked  whether 
she  was  not  in  the  habit  of  having  sexual  in- 
tercourse with  other  men  than  her  husband;^ 
where  a  witness  was  asked  whether  he  had 
been  arrested  for  conspiring  to  procure  fraud- 
ulent pensions ;  ^  whether  he  has  been  engaged 
in  a  certain  swindling  transaction;*  whether 
the  witness  in  an  action  for  personal  injury 
had  not  attempted  to  defraud  an  insurance 
company;*  whether  he  had  not  improperly 
approached  a  certain  judicial  officer,  and 
whether  he  had  not  in  a  certain  election  been 
charged  with  buying  votes ;  ^  whether  the  wit- 
ness had  made  statements  in  other  cases  show- 
ing that  he  was  willing  to  be  bribed;^ 
whether,  in  some  other  transaction,  the  wit- 
ness had  not  forged  the  name  of  the  defend- 
ant;' where  the  prosecutrix  in  an  action  for 
rape  was  asked  if  she  had  had  sexual  inter- 
course with  other  men,®  or  whether  a  witness 
was  a  prostitute.'  A  similar  rule  was  held 
where  the  inquiry  of  the  witness  called  for 
proof  of  such  specific   acts   as  passing  coun- 
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terfeit  money,*"  fraudulently  procuring  the 
discharge  of  workmen,"  indulging  in  illicit 
sexual  intercourse,*^  or  whether  he  had  been 
arrested  for  beating  a  woman  of  the  town." 
In  most  of  the  cases  cited  in  this  section,  it 
was  held  that  the  ruling  was  a  proper  exer- 
cise of  judicial  discretion.  While  it  is  im- 
possible to  lay  down  an  exact  rule  on  this 
subject,  it  seems  to  be  the  general  tendency 
of  the  decisions  to  hold  that,  where  the  ques- 
tion on  cross-examination  relates  to  a  partic- 
ular act  which  is  collateral  and  irrelevant  to 
the  issue,  it  is  within  the  sound  discretion 
of  the  court,  where  the  witness  does  not  claim 
the  privilege  to  decline,  to  permit  an  answer 
if  by  affecting  the  credibility  of  the  witness 
it  will  subserve  justice,  or  to  sustain  the  ob- 
jection, if  such  purpose  will  not  be  promoted 
by  the  answer;  and,  if  the  answer  would  not 
affect  the  credibility  of  the  witness,  the  court 
should  sustain  the  objection,  and  has  no  dis- 
cretion to  admit  the  evidence. 

1,  La  Beau  v.  People,  34  N.  Y.  222;  Lohman  v.  People, 
I  N.  Y.  379;  49  Am.  Dec.  340,  where  the  action  was  for 
abortion,  and  the  question  called  for  a  specific  act  ot  sexual 
intercourse. 

2,  Marx  V.  Hilsendeger,  46  Mich.  336;  Bissell  v.  Starr, 
32  Mich.  298. 

3,  Madden  v.  Koester,  52  Iowa  692. 

4,  South  Bend  v.  Hardy,  98  Ind.  577;  49  Am.  Rep.  792, 
v^here  the  witness  was  plaintiff. 

5,  Derwmy.  Parsons,  52  Mich.  425;  50  Am.  Rep.  260. 

6,  Hamilton  v.  People,  29  Mich.  173. 
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7,  Com.  V.  Mason,  105  Mass.  163;  7  Am.  Rep.  507. 

8,  Com.  ▼.  Regan,  105  Mass.  593. 

9,  Holtz  V.  ttate,  76  Wis.  99;  State  v.  Coella,  3  Wash.  99, 

10,  Bersch  v.  State,  13  Ind.  434;  74  Am.  Dec.  263. 

11,  People  V.  Ryan,  55  Hun  214* 

12,  Sage  V.  State,  127  Ind.  15. 

13,  Jones  V.  Duchow,  (Cal.)  23  Pac  Rep.  371. 

i  844.  Cross-examination  of  party. — 

It  is  the  rule  which  generally  prevails  thai, 
when  a  party  to  an  action  voluntarily  becomes, 
a  witness  in  his   own  behalf,  the  same  rules 
of  cross-examination  obtain  as  in  the  case  of 
other  witnesses.  ^     It  is,  however,  held  in  some 
jurisdictions   that,    in   the   discretion   of   the 
court,  greater  liberty  of  cross-examination  may 
be  allowed  in  such  cases,  in  inquiring  as  to 
matters  not  mentioned  in  the  direct  examina- 
tion.'    But  such  latitude  is  only  discretionary 
and  not  a  right  of  the  adverse  party.'     It  is 
well  settled  that  a  party,  who  becomes  a  wit- 
ness in  his  own  behalf  may  be  compelled  to 
answer  all  questions  which  bear  directly  or 
indirectly  upon  the  testimony  given  in  chief, 
or  which  test  the  credibility,    knowledge  or 
recollection    of    the    witness,     even    though 
answers  to  such  questions  might  tend  to  crim- 
inate  him.^    Although  a  party  by  taking  the 
stand  as   a  witness   subjects   himself  to  the 
rules  applicable  to  other  witnesses,  he  is  not 
thereby  deprived  of  his  rights  as  a  party,  and 
his  counsel  may,    in  a  proper  case,  raise  the 
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question  of  privilege  for  his  client  while  he  is 
on  the  witness  stand.*  In  many  of  the  illustra- 
tions cited  in  former  sections,  the  witnesses 
were  parties  to  the  action,  and  the  decisions 
already  referred  to  show  that,  as  in  other 
cases,  the  extent  to  which  collateral  questions 
may  be  asked  on  cross-examination  to  dis- 
credit the  witness  depends  very  much  upon 
the  discretion  of  the  trial  judged  In  some 
states,  it  is  broadly  held  that,  on  cross-ex- 
amination, a  party  may  be  asked  any  ques- 
tions affecting  the  merits  of  the  controversy, 
whether  the  particular  transaction  asked 
about  has  been  referred  to  in  the  direct  exami- 
nation or  not.' 

1,  Clark  V.  Reese,  35  Cal.  89;  Howland  v.  Jencks,  7  Wis. 
57,  by  statute;  State  v.  Merriman,  34  S.  C.  16. 

2,  Knapp  V.  Schneider,  24  Wis.  70;  Norris  v.  Cargilly  57 
Wis.  251;  State  v.  Buella,  89  Mo.  595. 

3,  Norris  v.  Cargill,  57  Wis.  251. 

4,  Este  V.  Wilshire,  44  Ohio  St.  636;  Com.  ▼.  Price,  10 
Gray  472;  71  Am.  Dec.  668;  Com.  v.  Lannan,  13  Allen  564; 
Sharp  V.  Hoflman,  79  Cal.  404;  State  v.  Ober,  52  N.  H. 
459;  12  Am.  Rep.  88;  Com.  v.  Nichols,  114  Mass.  285;  16 
Am.  Rep.  346  and  note;  Com.  v.  Smith,  163  Mass.  411; 
Raines  v.  State,  88  Ala.  91;  Peck  v.  State,  86  Tenn.  259; 
Connors  v.  People,  50  N.  Y.  240. 

5,  People  V.  Brown,  72  N.  Y.  571;  28  Am.  Rep.  183. 

6,  South  Bend  v.  Hardy,  98  Ind.  577;  49  Am.  Rep.  792; 
State  V.  Phillips,  70  N.  C.  462;  United  States  v.  Brown,  40 
Fed.  Rep.  457;  Keyes  v.  State,  122  Ind,  527.  But  see,  State  ▼. 
Brent,  100  Mo.  531.     See  sees.  829  it seq,,%^ et seq,  supra, 

7,  Hay  V.    Reid,  85   Mich.  296.    See  sees.  820  tt  jgyi. 

supra,  and  cases  there  cited. 


1855    OAOSS-EXAMINATION  OF  WITNESSES.    2846 

i  846.    Same — In  criminal   cases.  — 

Where  the  party  becomes  a  witness  in  his 
own  behalf  in  a  criminal  case,  it  is  generally- 
held  that  the  same  general  rules  obtain  as  in 
civil  cases.  Under  the  rule  which  generally 
prevails  in  the  United  States,  the  cross-exam- 
ination  should  only  extend  to  those  matters  re- 
ferred to  in  the  direct  examination^  subject,  of 
course,  to  the  qualification  that,  within  proper 
limits,  questions  tending  to  discredit  the  wit- 
ness may  be  asked.  ^  It  has  been  suggested 
that  there  is  an  added  reason  for  contining 
the  cross-examination  of  a  defendant  to  the 
matters  stated  in  the  direct  examination,  since 
to  compel  answers  to  other  questions  might 
be  deemed  a  violation  of  the  constitutional 
provision  which  exempts  him  from  testifying 
against  himself.^  It  is  clear  that,  in  a  crim- 
inal case,  the  accused,  if  a  witness,  must  an- 
swer on  cross-examination  as  to  all  matters 
relevant  to  his  examination-in-chief.  "  He  can- 
not claim  the  advantage  of  the  position  of  a 
witness,  and  at  the  same  time  avoid  its  duties 
and  responsibilities."*  The  object  of  statutes 
allowing  accused  persons  to  testify  "  is  not  to 
protect  or  assist  criminals,  but  to  promote 
the  discovery  of  the  truth. "  *  Thus,  if  -the 
charge  is  adultery,  the  accused  may  be  asked 
if  he  has  not  committed  the  offense  with  the 
person  named  in  the  indictment  at  other 
times;  *  and,  on  a  charge  for  selling  liquor,  the 
defendant,  if  he  becomes  a  witness,  may  be 


{1846   OBOSS-EXAMINATION  OF  WITNESSES.     1856 

asked  as  to  other  sales  at  about  the  time  of 
that  alleged.*  When  we  come  to  inquire  to 
what  extent  a  party  in  a  criminal  case  may 
be  interrogated  as  to  matters  which  merely 
tend  to  degrade  him  in  the  estimation  of  the 
jury,  we  find  the  same  conflict  which  has  been 
pointed  out  in  former  sections.^  In  one  class 
of  cases,  we  find  the  courts  allowing  wide  lat- 
itude to  the  cross-examiner  in  interrogating 
the  accused  as  to  the  events  of  his  past  life, 
as  to  former  arrests  and  convictions  of  other 
offenses,  as  well  as  to  oih&r  facets  tending  to 
disparage  his  character.^  While,  in  another 
class  of  decisions,  the  courts  adopt  the  view 
that  the  cross-examination  of  persons  who  are 
witnesses  in  their  own  behalf,  when  on  trial 
for  criminal  offenses,  should  in  general  be 
limited  to  matters  pertinent  to  the  issue,  in 
order  that  the  accused  shall  not  be  convicted 
for  one  offense  by  proof  that  he  may  have 
been  guilty  of  others.®  It  is  clearly  impossi- 
ble to  harmonize  the  judicial  decisions  in  this 
country  upon  this  subject. 

1,  State  V.  Chamberlain,  89  Mo.  129,  by  statute;  State 
V.  Saunders,  14  Ore.  300;  Mitchell  v.  State,  94  Ala.  68; 
State  V.  Anderson,  126  Mo.  542.  See  sees.  820  et  seq,  sUpra, 
748  in/ia.  See  notes,  38  Am.  St.  Rep.  895;  27  Ajd.  Rep. 
140;  idso  article,  4  Crim.  L.  Mag.  323. 

2,  People  V.  O'Brien,  66  Cal.  602,  by  statute.  See  sec. 
748  sutfra.     See  valuable  note,  15  L.  R.  A.  669. 

3,  Brandon  v.  People,  42  N.  Y.  265;  People  ▼•  Rnssell, 
46  Cal.  121;  People  v.  Sutherland,  (Mich.)  62  N.  W.  Rep. 
566;  People  V.  Clark,  106  Cal.  32;  Com.  v.  Smith,  163  Mass. 
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411.     See  also,  State  v.  Kent,  4  N.  Dak.  577.    See  note,  15 
L.  R.  A.  669. 

4,  Com.  V.  Nichols,  1 14  Mass.  285;  19  Am.  Rep.  34.6; 
State  V.  Wells,  54  Kan.  161. 

5,  Com.  v.  Nichols,  114  Mass.  285;  19  Am.  Rep.  346. 

6,  State  V.  Wentworth,  65  Me.  234;  20  Am.  Rep.  688. 

7,  See  sees.  842  et  seq.  supra, 

8,  Connors  v.  People,  50  N.  Y.  240,  where  the  prisoner 
was  asked  how  many  limes  he  had  been  arrested;  Wroe  v 
State,  20  Ohio  St.   460,   charge   of  murder,  accused  was 
asked  if  he  had  been  arrested  before  for  assault  with  intent 
to  kill;  People  v.  Casey,  72  N.  Y.  393,  charge  of  assault  with 
dangerous  weapon,  the  prisoner  was  asked  as  to  other  as- 
saults committed  by  him;  State  v.   Pfefferle,  36  Kan.  90, 
questions  allowed  as  to  former  sales  of  intoxicating  liquors; 
Brandon  v.  People,  42  N.  Y.  265,  former  arrest  for  theft; 
HanofFv.  State,  37  Ohio  St.  178;  41  Am.  Rep.  496,  as  to 
former  indictment  and  plea  of  guilty;  Leland  v.  Kauth,  47 
Mich.   508,  as   to  former  charge  and  settlement  thereof; 
Kerfl  V.  People,  42  N.  Y.  270,  question  as  to  how  much  time 
the  witness  had  spent  in  the  penitentiary;  People  v.    Fong 
Ching,  78  Cal.  169,  as  to  former  arrests,  where  the  witness 
had  testified  in  chief  as  to  his  past  life;  People  v.  Noelke,  94 
N.  Y.  137;  46  Am.  Rep.  128,  charge  of  sale  of  lottery  tickets, 
question  as  to  former  dealini;  in  the  business;  People  v. 
Giblin,  115  N.  Y.  196,  charge  of  murder,  defendant   was 
asked  if  he  had  implements  of  counterfeiting  in  his  posses- 
sion; State  V.  Miller,  100  Mo.  606,  witness  asked  concern- 
ing   former  convictions;    People    v.   Rodrigo,  69   Cal.  61 ; 
Stale  V.  Duncan,  7  Wash.  336,  questioned  as  to  flight  after 
alleged  crime.     See  also,   Parker  v.   State,   136  Ind.  284; 
Baker  v.  State,  58  Ark.  573;  People  v.  Crowley,   100  CaL 
478.    See  sees.  839  et  seq.  supra, 

9,  People  V.  Brown,  72  N.  Y.  571;  28  Am.  Rep.  183, 
where  the  charge  was  forgery,  the  witness  was  asked  how 
many  times  he  had  been  arrested,  which  was  objected  to  on 
the  ground  f»f  privilege  and  other  grounds;  People  v.  Crapo, 
76  N.  Y.  288;  32  Am.  Rep.  302,  the  charge  was  larceny,  the 
defendant  was  asked  as  to  former  arrest  for  bigamy,  no 
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daim  of  privilege  being  made;  People  v.  Bishop,  8i  Cal.  113, 
charge  of  assault,  question  as  to  former  assaults.  See  also, 
Sharon  v.  Sharon,  79  Cal.  633;  People  v.  Un  Dong,  106  Cal. 
83.     See  sees.  747,  748  supra, 

\  846.  Actions  where  the  chastity  of 
women  is  in  issue. —  We  have  seen  that, 
in  certain  civil  actions  where  the  chastity  of 
women  is  in  issue,  it  is  relevant  to  show  un- 
chastity  by  proof  of  general  bad  character  in 
that  regard.*  In  such  cases,  it  would  seem 
to  be  only  the  proper  application  of  the 
general  rules  already  discussed  to  require  the 
plaintiff,  if  a  witness,  to  answer  on  cross-ex- 
amination as  to  any  specific  acts  showing  her  un- 
chastity^  unless  they  should  tend  to  criminate 
her  and  her  privilege  is  claimed.*  Mr.  Stephen 
lays  down  the  rule  that,  in  actions  for  rape 
or  attempts  to  ravish,  the  prosecutrix  may 
be  asked  whether  she  has  had  connection  with 
other  men,  but  that  her  answer  cannot  be 
contradicted,*  and  that  she  may  also  be 
asked  whether  she  has  had  connection  with  the 
prisoner  on  other  occasions,  but  that,  if 
she  denies  it,  she  may  be  contradicted.*  In 
this  country,  although  the  prosecutrix  may 
be  questioned  as  to  acts  of  intercourse  with 
the  accused,  in  order  to  disprove  the  allega- 
tion of  force,**  there  is  more  doubt  whether 
such  questions  as  to  her  intercourse  with  other 
men  are  proper.  In  numerous  cases,  it  is 
held  that,  while  the  chastity  of  the  prosecu- 
trix is  in  issue  and  may  be  attacked  by  evi- 
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dence  of  her  general  bad  character  for  chas- 
tity, it  cannot  be  assailed  by  specific  acts  of 
unchastity  with  other  persons  than  the  ac- 
cused, even  under  the  latitude  given  on  cross- 
examination/  But  in  other  cases,  the  prac- 
tice is  approved.^ 

1,  See  sees.  150  etseq,  supra. 

2,  Love  V.  Masoner,  6  Baxt.  (Tenn.)  24J  32  Am.  Rep.  522, 
seduction;  Watry  v.  Ferber,  18  Wis.  500;  86  Am.  Dec.  789, 
action  for  daipages  for  attempt  to  ravish;  State  v.  Hack,  118 
Mo.  92.  See  sees.  840  et  seq.  supra.  But  see,  Hoffman  v. 
Kemerer,  44  Pa.  St.  452;  Doyle  v.  Jessup,  29  111.  460. 

3,  Steph.  Ev.  art.  134;  R.  v.  Holmes,  L.  R.  i  Cr.  C  334. 

4,  Steph.  Ev.  art.  134;  R.  v.  Martin,  6  Car.  &  P.  562. 

5,  Woods  V.  People,  5$  N.  Y.  515;  14  Am.  Rep.  309; 
State  V.  Iforshner,  43  N.  H.  89;  80  Am.  Dec.  132;  Stfite  v. 
Jefferson,  6  Ired,  (N.  C.)  305;  People  v.  Abbot,  19  Wend. 
192;  Exon  V.  State,  33  Tex.  Cr.  Rep.  461. 

6,  Com.  V.  Harris,  131  Mass.  336;  State  v.  Forshner,  43 
N.  H.  89;  80  Am.  Dec.  132;  McCombs  v.  State,  8  Ohio  St. 
643;  Richie  v.  State,  58  Ind.  35$;  State  v.  White,  35  Mo. 
500;  State  V.  Knapp,  45  N.  H.  148;  Rhea  v.  State,  100 
Ala.  119. 

7,  See  cases  cited  in  note  5  above.  As  to  impeaching  the 
general  character  of  witnesses,  see  sec.  864  injra* 
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CHAPTER  22. 

EXAMINATION  OF  WITNESSES  —  continuecL 

§  847.  Impeaohment  of  witnesses. 

§  848.  Impeachment  by  proof  of  former  contradict- 
ory statements. 

$  849.  Same  —  Laying  foundation. 

§  850.  Contradictory  written  statements — Mode  of 
procedure. 

§  851.  Same,  continued. 

§  852.  Denial  of  statements  not  necessary  to  admit 
contradiction. 

§  853.  Impeachment — Expressions  of  opinion  —  Of 
hostility. 

§  854.  Ordinary  rules  do  not  apply  in  case  of  par- 
ties. 

§  855.  Right  to  impeach  not  a  matter  of  discretion. 

§  856.  Impeachment  —  Witness  may  explain  on  re- 
examination. 

857.  A  party  cannot  impeach  his  own  witness. 

858.  Same,  continued. 
_  859.  Exceptions  and  qualifications  of  the  rule. 

§  860.  Party  not  bound  to  accept  testimony  of  his 
witness  as  correct. 

§  861.  Same,  continued. 

§  862.  Reputation  for  veracity  —  Mode  of  impeaoh- 
ment. 

§  863.  General  reputation  for  truth  admissible. 

g  864.  The  view  that  the  inquiry  may  relate  to 
moral  character  generally. 

§  865.  Inquiry  as  to  believing  the  witness  under 
oath. 
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§  866.  EfFect  of  impeachment. 

§  8^.  Cross-examination  of  impeaching  witnesses. 

§868.  Sustaining  an  impeached  witness — Laying 
foundation. 

§869.  Rame,  continued. 

§  870.  Does  a  collateral  attack  admit  impeaching 
testimony. 

§  871.  Proof  of  contradictory  statements  of  witness 
does  not  permit  evidence  of  his  good  char- 
acter. * 

§  872.  Former  statements  of  witness  not  admissible 
to  corroborate  him. 

§  873.  Same — Qualifications  of  the  rale» 

§  874.  He  examination  —  Object  of. 

§  875.  Same  —  Illustrations. 

§  876.  Same,  continued. 

§  877.  Use  of  memoranda  to  refresh  the  memory  of 
witnesses. 

§878.  Same  —  When  allowed. 

I  879.  Non-production  of  the  memorandum  -  Cross- 
examination. 

880.  Memoranda  not  made  by  the  witnesa 

881.  Copy  used  to  refresh  memory. 

882.  Must  the  memorandum  be  contemporaneous 
with  the  fact  recorded. 

§  883.  Mode  of  using  memoranda. 

§  884.  Use  of  memoranda  whe  i  the  witness  has  no 
independent  rejoilectll»n  of  the  facts. 

§  885.  Further  illustrations  and      decisions. 

§  886.  Mode  of  refreshing  memory — Use  of  memo- 
randa as  evidence. 

§  887.  Witnesses  not  compelled  to  criminate  them- 
selves. 

§  888.  Matters  tending  to  criminate  privileged. 

§  889.  Statement  of  witness  claiming  privilege  not 
conclusive. 

§  890.  Privilege  extends  to  acts  as  well  as  words  ~ 
When  to  be  claimed. 

§  891.  No  privilege  if  testimony  cannot  be  used  to 
convict  the  witness. 
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§  892.  Same,  continued. 

§  893.  Privilege  —  How  claimed  —  How  waived. 

§  894.  Effect  of  claiming  privilege  —  Inferences. 

§895.  Extent  of  privilege  —  Penalties  and  forfeit- 
ores. 

§  896.  Objections  and  exceptions  to  evidence. 

§  897.  Same,  continued. 

§  898.  Withdrawing  and  striking  out  evidence. 

§  899.  i^ect  of  improper  admission  and  exclusion 
of  evidence. 

§  900.  Same,  continued. 

§901.  Weight  of  evidence— Positive  and  nega- 
tive —  CircumstantiaL 

§  902.  Number  of  witnesses. 

4  903.  Ci  edibility  of  witnesses. 

§  904.  Same,  continued. 

§  905.  Same,  continued. 

2  847.  Impeachment  of  witnesses. — 

In  former  sections,  we  have  seen  that  cross- 
examination  is  a  common  mode  of  determin- 
ing the  credibility,  the  means  of  knowledge 
and  the  degree  of  accuracy  of  witnesses,  and 
that  it  is  a  common  mode  of  impeaching  wit- 
nesses to  show,  by  cross-examination,  their 
bias  or  interest,  or  their  peculiar  relations  to 
the  parties,  or  their  disparaged  character. 
Witnesses,  thus  discredited,  are  sometimes 
said  to  be  impeached.  There  are  also  three 
other  modes  of  impeaching  the  credit  of  a  wit- 
ness :  (1)  By  disproving  his  statements,  made 
in  court,  by  the  testimony  of  other  witnesses ; 

(2)  By  proving  statements  of  the  witness,  made 
out  of  court,  inconsistent  with  or  contradict- 
ing those  made  by  him  on  the  witness  stand; 

(3)  By  proving  his  general  bad  character  for 


1863  IMPEACHMENT  OF  WITNESSES.  2848 

veracity.*  The  discussion  of  the  first  of  these 
modes  of  impeachment  would  only  involve  a 
repetition  of  those  rules  concerning  the  rele- 
vancy and  weight  of  testimony  which  are 
elsewhere  discussed.  Under  another  head,  we 
have  discussed  the  rule  that,  in  contradicting 
the'  statements  of  a  witness,  only  those  state- 
ments can  be  disproved  which  are  material 
to  the  issue;  and  that,  if  the  adverse  party 
calls  out  opinions  on  cross-examination,  where 
they  are  not  proper,  or  other  statements  wholly 
collateral  or  immaterial  to  the  issue,  he  can- 
not rehvJt  or  contradict  such  matters.  * 

1,  Greenl.  Ev.  sec  461;  Tayl.  Ev.  sec  1470.  On  the 
general  subject  of  the  impeachment  of  witnesses,  see  notes, 
15  Am.  Dec.  99;  73  Am.  Dec.  762-777;  21  L.  R.  A.  418- 
433;  also  a«iicles,  16  Cent.  L.  Jour.  325;  37  Alb.  L.  Jour. 
9;  30  Cent.  L.  J"Qur.  241;  24  Cent.  L.  Jour.  226;  22  Am.  L. 
Rev.  455;  20  Weekly  L.  Bui.  i;  38  Cent.  L.  Jour.  146, 

2,  Elton  V.  Larking,  5  Car.  &  P.  385;  Kennett  v.  Engel, 
(Mich.)  63  N.  W.  Rep.  1009;  Brackett  v.  Weeks,  43  Me. 
291;  Carr  v.  West  End  St.  Ry.  Co.,  163  Mass.  360;  Combs 
V.  Winchester,  39  N.  H.  13;  75  Am.  Dec.  203;  Carpenter  v. 
Lingenfelter,  42  Neb.  728;  Com.  v.  Mooney,  no  Mass.  99; 
Swanson  v.  French,  (Iowa)  61  N.  W.  Rep.  407;  Bearss  v. 
Copley,  10  N.  Y.  93;'  Futch  v.  State,  90  Ga.  472;  Patten  v. 
People,  18  Mich.  314;  100  Am.  Dec  173;  Denver  Tramway 
Co.  V.  Owens,  20  Col.  107;  People  v.  Noneela,  99  Cal. 
333;  Carter  v.  State,  36  Neb.  481;  People  v.  Murphy, 
135  N.  Y.  450.  For  a  discussion  of  this  subject,  see 
sees.  827  et  seq,  supra, 

I  848.  Impeachment  by  proof  of  for- 
mer contradictory  statements. —  In  for- 
mer times,  when  the  evidence  of  witnesses 
was  directly  conflicting,  it  was  the  practice 
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to  direct  that  the  witnesses  should  be  con- 
fronted; and  an  English  author  cites  an  in- 
stance in  which  four  witnesses  were  placed 
together  in  the  box  for  this  purpose.^  Al- 
though this  practice  is  still  preserved  in  some 
of  the  English  courts,"  it  does  not  prevail. in 
this  country,  and  juries  are  deprived  of  the 
advantage  of  this  direct  comparison  of  the 
demeanor  of  the  witnesses.  But  there  is 
hardly  any  more  familiar  practice  in  judicial 
procedure  than  that  of  impeaching  witnesses 
by  proof  of  their  former  statements  which  are 
inconsistent  with  their  present  testimony.  Since 
such  attempted  impeachment  is  a  direct  at- 
tack upon  the  testimony  of  the  witness,  and 
may  result  in  serious  consequences,  it  is  im- 
portant that  the  practice  should  be  so  regular 
that  the  witness  may  have  full  opportunity  to 
admit,  deny  or  explain  any  statement  which 
is  thus  assailed.'  The  authorities,  except 
those  in  some  of  the  New  England  states,  are 
almost  unanimous  to  the  effect  that,  before  a 
witness  can  be  impeached  by  proof  that  he 
has  made  statements  contradicting  or  differ- 
ing from  the  testimony  given  by  him,  a  foun- 
dation must  be  laid  by  interrogating  him  as  to 
rchether  he  had  made  such  statements.  Mr. 
Stephen  thus  states  the  rule  of  procedure  in 
such  cases:  "Every  witness  under  cross- 
examination  in  any  proceeding,  civil  or  crim- 
inal, may  be  asked  whether  he  has  made  any 
former  statement  relative  to  the  subject  mat- 
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ter  of  the  action  and  inconsistent  with  hie 
present  testimony,  the  circumstances  of  the 
supposed  statement  being  referred  to  suffi- 
ciently to  designate  the  particular  occasion, 
and,  if  fie  does  not  distinctly  admit  that  he  has 
made  such  a  statement,  proof  may  be  given 
that  he  did  in  fact  make  it."*  It  has  fre- 
quently been  declared  that,  in  order  to  desig- 
nate sufficiently  the  circumstance  of  the  state- 
ment, the  witness  should  be  asked  as  to  the 
time,  place  and  persons  involved  in  the  con- 
tradiction.' Although  the  conduct  of  the  wit- 
ness as  to  matters  having  no  connection  with 
the  case  is  generally  irrelevant,  it  is  allow- 
able to  ask  the  witness  on  cross-examination, 
not  only  concerning  his  contradictory  state- 
ments, but  concerning  his  actions,  if  they 
have  been  inconsistent  with  his  statements,  on 
the  witness  standi 

1,  Tayl.  Ev.  sec.  1478;  Annesley  v.  Lord  Anglesea,  17 
How.  St.  Tr.  1350.     See  note,  73  Am.  Dec.  762. 

2,  Enticknap  v.  Rice,  34  L.  J.  (Pr.  &  Mat.)  no;  4  Swab. 
&T.  136. 

3,  Queen's  Case,  2  6rod.  &  B.  213.  See  also  cases  cited 
below.     See  valuable  note,  21  L.  R.  A«,  428. 

4,  Stepb.  Ev.  art.  131 ;  The  Charles  Morgan,  115  U.  S. 
69;  Conrad  v.  Griffey,  16  How.  38;  Hart 'v.  Hudson  Riv. 
Bridge  Co.,  84  N.  Y.  56;  Pittsburg  Ry.  Co.  v.  Andrews,  39 
Md.  329;  Lawler  v.  McPheeters,  73  Ind.  577;  Dufresne  v. 
Weise,  46  Wis.  290;  Slate  v.  Grant,  79  Mo.  113;  Cole  v. 
State,  6  Baxt.  (Tenn.)  239;  People  v.  Ah  Lee  Doon,  97  CaL 
171;  People  v.  Devine,  44  Cal.  452;  Horton  v.  Chadboum, 
^i  Minn.  322;  Gillyard  v.  State,  98  Ala.  59;  Sheppard  v. 
Yocum«   10  Ore.  402;   State  v.  McLaugmin,   44  Iowa  82; 
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Henderson  ▼•  .State,  70  Ala.  23;  45  Am.  Rep.  72;  Griffith 
V.  State,  37  Ark.  324;  Matthis  v.  State,  33  Ga.  24;  Winslow 
V.  Newland,  45  111.  145;  Waterman  v.  Chicago  &  A.  Ry.  Co., 
S2  Wis.  613;  Keelev  v.  Layne,  29  Kan.  218,  State  v.  John- 
son, 35  La,  An.  871;  Skelton  v.  Fenton  Light  Co.,  100 
Mich.  87;  Smith  v.  People,  2  Mich.  415;  State  v.  Patterson, 
2  Ired.  (N.  C.)  346;  38  Am.  Dec.  699;  King  v.  Wicks,  20 
Ohio  87;  Slate  v.  Glynn,  51  Vt.  577;  State  v.  Cleary,  40 
Kan,  287;  Wilson  v.  Wilson,  137  Pa.  St.  269;  Tobin  v.  Jones, 
143  Mass.  448.     See  sec.  859  infra, 

5,  Angus  V.  Smith,  I  Moody  &  M.  473;  Kimball  v. 
Davis,  19  Wend.  437;  Hart  v.  Hudson  Riv.  Bridge  Co.,  84 
N.  Y.  56;  Pendleton  v.  Empire  Dressing  Co.,  19  N.  Y.  13; 
Mattox  V.  United  States,  156  U.  S.  237;  People  v.  Devine, 
44Cal.  452;  State  v.  Jones,  44  La.  An.  960;  Chicago,  M.  & 
St.  P.  Ry.  Co.  V.  Artery,  137  U.  S.  507;  Sieber  v.  Amun- 
son,  78  Wis.  679;  Koehler  v.  Buhl,  94  Mich.  496;  Hunter 
V.  Gibbs,  79  Wis.  70;  Com.  v.  Smith,  163  Mass.  41 1 ;  Aneals 
V.  People,  134  111:  401;  Ilanscom  v.  Burmoad,  35  Neb.  504; 
Hooper  v.  Browning,  19  Neb.  420;  Whitaker  v.  State,  79 
Ga.  87.  In  a  few  states,  however,  the  prevailing  rule  has 
not  been  adopted.  New  Portland  v.  Kingfield,  55  Me.  172; 
Blake  v.  Stoddard,  107  Mass.  ill;  Nute  v.  Nute,  41  N.  H. 
60.  While,  in  a  few  other  states,  it  is  held  to  rest  in  the  dis- 
cretion of  the  court.  Hedge  v.  Clapp,  22  Conn.  262;  58  Am. 
Dec.  424;  Walden  v.  Finch,  70  Pa.  St.  460.  It  was  held  in 
Nebraska  that,  if  counsel  failed  to  object  to  the  question, 
the  jury  might  consider  such  evidence  and  base  their  ver- 
dict on  it,  if  sufficient.  Cool  v.  Roche,  20  Neb.  550. 

6,  Yeaw  v.  Williams,  15  R.  I.  20;  Miller  v.  Smith,  112 
Mass.  470;  State  v.  Lurch,  12  Ore.  104;  New  Gloucester  ▼. 
Bridgham,  28  Me.  60;  Hyland  v.  Milner,  99  Ind.  308; 
Markel  v,  Mondy,  13  Neb.  322. 

\  849.  Same  —  Laying   foundation. — 

Although  the  attention  of  the  witness  should 
be  called  to  the  time  of  the  alleged  statement, 
exact  precision  in  this  regard  is  not  necessary. 
It  suffices,  if  there  is  reasonable  certainty,  or 


"\ 
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if  it  is  clear  that  the  attention  of  the  witness 
is  called  to  the  conversation  in  such  manner 
that  it  is  identified  by  him;^  and,  if  the 
circumstances  stated  in  the  question  are  such 
as  to  describe  the  occasion  with  reasonable 
certainty,  a  variance  as  to  the  time  is  im- 
material.^ On  the  same  principle,  if  the 
question  designates  the  person  or  the  place 
with  reasonable  certainty,  it  is  sufficient.*  It 
is  not  necessary,  in  laying  the  foundation,  to 
give  the  exact  language  of  Jhe  alleged  state- 
ment; the  substance  is  sufficient;  *  and  the  form 
in  which  the  question  should  be  stated  rests 
somewhat  in  the  discretion  of  thecourt,^  But 
the  witness  must  be  asked  if  he  has  made  the 
statement  alleged,*  and  he  should  answer  cate- 
gorically, but  should,  of  course,  be  allowed  to 
explain  when  re-examined.'  It  is  the  practice, 
which  generally  prevails,  to  ask  the  impeach- 
ing witness  the  direct  question  in  leading 
forniy  whether  the  other  witness  used  the 
language  attributed  to  him.  *  But  it  has  been 
held  in  other  cases  that  the  impeaching  wit- 
ness should  first  be  left  to  exhaust  his 
memory  on  the  subject  without  the  aid  of 
leading  questions,  in  order  that  the  jury  may 
see  how  far  he  answers  from  memory  and  how 
far  from  the  question.  •  In  view  of  the  rules 
and  illustrations  already  given,  it  is  hardly 
necessary  to  add  that  no  foundation  is  laid 
for  impeachment  of  this  kind  by  mere  general 
questions,  such  as  by  asking  the  witness  if  he 
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has  made  given  statements,  without  thus  des- 
ignating the  occasion;  *•  and  declarations,  to 
which  the  attention  of  the  witness  has  not 
been  called,  cannot  be  received  in  evidence." 
Of  course,  the  failure  to  lay  a  foundation  for 
impeachment  may  be  waived  by  failing  to 
make  objection  in  proper  form.*^  The  prin- 
ciple under  discussion  applies  where  the 
alleged  contradictory  statements  were  made 
under  oath  at  some  other  trials  as  the  same 
reason  exists  for  allowing  the  witness  an 
opportunity  to  "explain. ^^  So  these  contra- 
dictory statements  are  admissible,  although 
made  after  the  occurrence  which  is  the  sub- 
ject matter  of  the  suit"  The  general  rule 
also  applies  where  the  witness  whose  testimony 
is  attacked  is  deceased  or  absent.  Thus,  where 
the  testimony  given  on  a  former  trial  by  a 
witness,  since  deceased,  is  read  to  the  jury,  it 
is  incompetent  to  show  that  such  witness  had 
stated,  since  the  trial,  that  such  testimony  was 
untrue. " 

1,  State  V.  Jones,  44  La.  An.  960;  Granning  ▼.  Swenson, 
49  Minn.  381;  Young  v.  Brady,  94  Cal.  128;  McCulloch  v, 
Dobson,  133  N.  Y.  114;  Union  Parish  v.  Trimble,  33  La. 
An.  1073;  Wood  River  Bank  v.  Kelley,  29  Neb.  590; 
Hunter  v.  Gibbs,  79  Wis.  70.  See  also,  Sieberv.  Amunson, 
78  Wis.  679;  State  v.  Walters,  7  Wash.  246.  It  has  been 
held  sufficient  to  name  the  month  of  a  given  year,  Bennett 
V.  0*Bryne,  23  Ind.  604;  Evans ville  Ry.  Co.  v.  Montgomery, 
85  Ind.  494;  Meyer  v.  Appel,  13  111.  App.  87. 

2,  Nelson  v.  Iverson,  24  Ala.  9;  60  Am.  Dec.  442,  where 
the  time  was  designated  as  in  the  spring  of  a  given  year, 
when  it  was  in  fact  in  February;  Lawler  v.  McPheeters,  73 
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Ind.  577;  Brown  v.  State,  72  Md.  468;  Hanscom  v.  Bur- 
mood,  35  Neb.  504;  Bonelli  v.  BoweD,  70  Miss.  142;  Rock- 
well V,  Brown,  36  N.  Y.  207. 

3,  Gross  V.  State,  1 1  Tex.  App.  364,  where  the  designa- 
tion was  "  the  examining  trial  in  this  cause."  See  also  the 
cases  above  cited. 

4,  Nelson  ▼.  Iverson,  24  Ala.  9;  60  Am.  Dec.  442;  Arm- 
strong v.  Huffstutler,  19  Ala.  51;  Gould  v.  Norfolk  Lead  Co., 
9  Cush.  338;  57  Am.  Dec.  50. 

5,  Sloan  V.  New  York  Cent.  Ry.  Co.,  45- N.  Y.  125. 

6,  Welch  V.  Abbott,  72  Wis.  512;  Boeker  ▼.  Hess,  34 
111.  App.  332. 

7,  Higgins  V.  Carlton,  28  Md.  1 15;  92  Am.  Dec  666; 
Baker  v.  Joseph,  16  Cal.  173;  Hooper  v.  Browning,  19  Neb, 
420;  Whiiaker  v.  State,  79  Ga.  87. 

8,  Bressler  v.  People,  117  111.  422. 

9,  Farmers  Ins.  Co.  v.  Bair,  87  Pa.  St.  124;  People  v. 
AhYute,  60  Cal.  95;  Hinton  v.  Cream  City  Ry.  Co.,  65 
Wis.  323.     See  sec.  818  supra. 

10,  Hallett  V.  Cousens,  2  Moody  &  Rob.  238;  Allen  v. 
State,  28  Ga.  395;  73  Am.  Dec.  760;  Wood  v.  State,  31 
Fla.  221,  where  it  was  held  not  to  be  error  to  refuse  to  per- 
mit a  leading  question;  Parkenson  v.  Bemis,  153  Mass.  280, 
where  it  was  held  harmless  error  to  allow  a  general  question 
as  to  the  conversation  in  issue. 

11,  Standard  Oil  Co.  v.  Van  Etten,  107  U.  S.  325;  State 
V.  Kinley,  43  Iowa  294.     See  also  cases  cited  above. 

12,  McCuUoch  V.  Dobson,  133  N.  Y.  114;  Hanscom  v. 
Burmood,  35  Neb.  504.  See  also,  Bonelli  v.  Bowen,  70 
Miss.  142;  Quincy  Horse  Ry.  Co.  v.  Gnuse,  137  111.  264; 
Jackson  v.  Swope,  134  Ind.  11 1. 

13,  People  ▼.  Devine,  44  Cal.  452;  People  v.  Jackson,  3 
Park.  Cr.  (N.  Y.)  590;  Cool  v.  Roche,  20  JSeb.  550. 

14,  Taylor  v.  Morgan,  61  Ga.  46;  Ray  v.  Bell,  24  111.  444; 
State  V.  Ostlander,  18  Iowa  435;  Wacha  v.  Brown,  78  Iowa 
432;  Runyan  ▼.  Price,  15  Ohio  St.  i;  86  Am.  Dec  459, 
where  the  witness  was  deceased  and  the  rule  was  applied. 
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15,  Craft  V.  Com.,  81  Ky.  250;  50  Am.  Rep.  160;  Runyan 
V.  Price,  15  Ohio  St,  I;  86  Am.  Dec.  459;  Eppert  v.  Hall, 
133  Ind.  417;  Pruitt  v.  State,  92  Ala.  41;  Ayers  v.  Watson, 
132  U.  S.  394.  The  same  is  true  where  witness  has  be- 
come insane,  Stewart  v.  State,  (Tex.)  26  S.  W.  Rep.  203. 
See  valuable  note,  21  L.  R.  A.  426.     S6e  sec.  857  iti/ra, 

3  860.  Contradictory  written  state- 
ments—  Mode  ol  procedure.  —  Witnesses 
may  be  impeached  by  producing  their  writteh 
statements,  for  example,  their  letters,  affidav- 
its, depositions  or  the  like,  which  are  inconsist- 
ent with  the  testimony  given  at  the  trial.* 
Thus,  where  the  witness  testified  that  the 
plaintiff  had  been  discharged  from  service  for 
neglect  of  duty,  a  letter  of  the  witness  stat- 
ing that  the  plaintiff  had  performed  efficient 
service  was  held  admissible.*  But  the  wit- 
ness cannot,  in  the  first  instance,  be  asked  as 
to  the  contents  of  what  he  has  thus  written, 
since  this  would  be  a  violation  of  the  famil- 
iar rule  as  to  best  evidence,^  If  the  question 
is  asked  whether  the  witness  had  made  cer- 
tain representations,  his  counsel  have  the 
right  to  ascertain  whether  the  representation 
or  statement  was  written  or  oral,  and,  if  it 
appears  to  have  been  in  writing,  the  paper 
should  be  produced  before  he  is  compelled  to 
answer.*  The  witness  should  be  allowed  to 
examine  the  letter  or  other  writing,  and  be 
asked  if  it  was  written  or  authorized  by 
him.*  The  practice  is  thus  stated  by  Profes- 
sor Greenleaf :  "  But  it  is  not  required  that 
the  whole  paper  should  be  shown  to  the  wit- 
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ness.  Two  or  three  lines  only  of  a  letter 
may  be  exhibited  to  him,  and  he  may  be 
asked  whether  he  wrote  the  part  exhibited. 
If  he  denies  or  does  not  admit  that  he  wrote 
that  part,  he  cannot  be  examined  as  to  the 
contents  of  such  letter,  for  the  reason  already 
given;  nor  is  the  opposite  counsel  entitled, 
in  that  case,  to  look  at  the  paper.  And,  if  he 
admits  the  letter  to  be  his  writing,  he  cannot 
be  asked  whether  statements,  such  as  the 
counsel  may  suggest,  are  contained  in  it,  but 
the  whole  letter  must  be  read,  as  the  only 
competent  evidence  of  that  fact. "  •  The  same 
author  tnus  states  the  practice  in  case  the 
paper  in  question  is  lost:  "In  such  case,  it 
would  seem  that  regularly  the  proof  of  the  loss 
of  the  paper  should  first  be  offered,  and  that 
then  the  witness  may  be  cross-examined  as  to 
its  contents,  after  which  he  may  be  contra- 
dicted by  secondary  evidence  of  the  contents 
of  the  paper.  But  where  this  course  would 
be  likely  to  occasion  inconvenience  by  dis- 
turbing the  regular  progress  of  the  cause  and 
distracting  the  attention,  it  will  always  be 
in  the  power  of  the  judge,  in  his  discretion, 
to  prevent  this  inconvenience  by  postponing 
the  examination,  as  to  this  point,  to  some 
other  stage  of  the  cause."'  If  the  authen- 
ticity of  the  writing  is  admitted,  the  cross- 
examining  party  may  introduce  the  same  in 
evidence  at  the  proper  time,  which  is  after 
the  opening  of  his  own  proofs.*    The  other 
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party  has  no  right  to  insist  that  the  writing 
shall  be  offered  in  eyidence  during  the  exam- 
ination of  the  witness,  in  order  that  he  may 
then  explain,   although,  in  the  discretion  of 
the  court,  this  may  be  permitted."   In  the  dis- 
cretion of  the  court,  the  cross-examiner  may, 
at  the  time  of  producing  the  writing ^  offer  it  in 
evidence  as  a  part  of  his   own  case.^**    It   is 
not  necessary  to  call  the  attention  of  the  wit- 
ness to  the  particular  passages  in   the   writ- 
ing which  are  to  be  introduced  in  evidence, 
nor  to  examine  him  as  to  its  contents;  "  nor  is 
it  necessary,   when  the   writing  is  admitted 
by  the  witness,  to  call  as  a  witness  the  per- 
son to  whom  the  statement  is  made."     "All 
the  law  requires  is   that  the  memory  of  the 
witness  shall  be  so  refreshed  by  the  neces- 
sary inquiries  as  to  enable  him  to  explain,  if 
he  can  and  desires  to  do  so;  whether  this  has 
been  done  is  for  the  court  to  determine  before 
the  impeaching  evidence  is  admitted.""     A 
witness  may,   however,  be  cross-examined  as 
to  the  contents  of  a  writing  which  is  merely 
incidental    and   collateral    to   the    issue,    and 
which  does   not   affect  the  merits  of  the  con- 
troversy between  the  parties,  for  the  purpose 
of  testing  his  credibility,  although  no  notice 
to  produce  the  paper  has  been  given.**     It  is 
a  common  practice  and   no  violation  of  the 
rule  to  ask  a  witness  whether  he  testified  to 
a  given  statement  at  another  trial,  without 
producing  the  record  of  such  trial. 
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1,  Floyd  V.  Thomas,  io8  N.  C.  g^,  answer  in  another  case; 
Com.  V.  Snee,  145  Mass.  351,  verified  complaint;  Tabor  v. 
Judd,  62  N.  H.  288,  letter;  Hosmerv.  Groat,  143  Mass.  16, 
letter;  Bellows  v.  Sowles,  59  Vt.  63,  petitiv.n  for  a  new 
trial.  But  in  Terry  v.  Shively,  93  Ind.  413,  the  bill  of  ex- 
ceptions in  another  case  was  not  allowed,  the  witness  not 
being  a  party.    See  note,  73  Am.  Dec.  770. 

2,  Western  Ins.  Co.  v.  Boughton,  136  IlL  317;  People  v. 
Cassidey,  14  N.  Y.  S.  349. 

3,  The  Charles  Morgan,  115  U.  S.  69;  Chicago,  M.  &  St. 
P.  Ry.  Co.  V.  Artery,  137  U.  S.  507;  Cropsey  v.  Averill,  8 
Neb.  i$i;  Bellinger  v.  People,  8  Wend.  595;  Richmond  v. 
Sundberg,  77  Iowa  255;  People  v.  Ching  Hing  Chang,  74 
Cal.  389;  Gunter  v.  State,  83  Ala.  96;  GafFney  v.  People, 
50  N.  Y.  416;  Hortoii  V,  Chadbourn,  31  Minn.  322.  In 
England  this  rule  has  been  changed  by  statute,  Steph.  £v. 
art.  132;  17  &  18  Vict.  ch.  125  sec.  24;  28  Vict.  ch.  18  sec. 
5.     See  sec  232  supra,  as  to  the  best  evidence  of  a  writing. 

4,  Queen's  Case,  2  Brod.  &  B.  292;  State  v.  Callegari, 
41  La.  An.  578;  Auger  Steel  Axle  &  G.  Co.  v.  Whittier, 
117  Mass.  451;  Dunbar  v.  McGill,  69  Mich.  297;  Gregory 
V.  Morris,  96  U.  S.  619;  GafFney  v.  People,  50  N.  Y.  416; 
I  Greenl.  Ev.  sec.  463.  So  a  party  may  object,  though  a 
witness  does  not,  to  a  question  whether  the  latter  had 
made  certain  statements  in  an  affidavit,  which  was  not  pro- 
duced, Newcomb  v.  Griswold,  24  N.  Y.  301;  Sainthill  v. 
Bound,  4  Esp.  74.  See  also,  Ridley  v.  Gyde,  i  Moody  & 
Rob.  197.  A  witness  should  be  shown  a  will,  when  asked 
to  testify  as  to  alterations  therein.  Brown  v.  Hughes,  I 
Fost.  &  F.  299;  Glenn  v.  Gleason,  61  Iowa  28. 

5,  Peck  v.  Parchen,  52  Iowa  46;  Cooper  v.  State,  90  Ala. 
641;  Perishable  Freight  Co.  v.  O'Neill,  41  111.  App.  423; 
Hammond  v.  Dike,  42  Minn.  273.     See  also  cases  last  cited. 

6,  Greenl.  Ev.  sec.  463;  Queen's  Case,  2  Brod.  &  B.  288; 
Lightfoot  V.  People,  16  Mich.  507;  Wills  v.  State,  74  Ala. 
21.     But  see,  Glenn  v.  Gleason,  61  Iowa  28. 

7,  Greenl.  Ev,  sec,  464;  McDonnell  v.  Evans,  16  Jnr. 
103;  Horton  ▼.  Chadbourn,  31  Minn.  322. 

8,  Romertze  v.  East  River  Bank,  49  N.  Y.  577.     An  im- 
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peaching  letter  or  statement  may  be  intrcxluced  without  ex- 
amining the  witness  as  to  its  contents,  State  ▼.  Stein,  79 
Mo.  330. 

9,  Romertze  v.  East  River  Bank,  49  N.  Y.  577;   Ham- 
mond V.  Dike,  42  Minn.  273. 

10,  Romertze  v.  East  River  Bank,  49  N.  Y.  577;  GreenL 
Kv,  sec.  463. 

11,  The  Charles  Morgan,  115  U.  S.  69;  Romertze  v.  East 
River  Bank,  49  N.  Y.  577;  State  v.  Stein,  79  Mo.  330. 

12,  Chicago,  M.  &  St.  P.  Ry.   Co.   v.    Artery,  137  U.  S. 
507. 

13,  The  Charles  Morgan,  115  U.  S.  69. 

14,  Klein  v.  Russell,  19  Wall.  433;  Toplitz  v.  Hedden» 
146  U.  S.  252. 

2  861.  Same,  continaed. —  Although  it 
has  sometimes  been  held  in  the  case  of  deposi- 
tions that  it  is  unnecessary  to  call  the  atten- 
tion of  the  witness  to  such  a  deposition,  and 
that  it  is  sufficient  to  prove  its  authenticity,* 
yet,  by  the  weight  of  authority  and  on  prin- 
ciple, the  witness  should  have  his  attention 
called  to  the  alleged  contradictory  statements, 
whether  oral  or  written,  in  order  that  he  may 
have  the  opportunity  to  explain,  *  If  there  are 
two  €Lepo8itio7is  by  the  same  witness  in  the  same 
action,  his  attention  should  be  called  in  the 
second  action  to  the  statements  made  in  the 
other,  in  order  to  lay  a  foundation  for  im- 
peachment.^ //'  the  witness  is  dead  and  there 
has  been  no  foundation  laid,  his  statements 
cannot  be  impeached  by  showing  his  contra- 
dictory statements  or  depositions.     Said  Mr. 
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Justice  Miller:  "While  the  courts  have  been 
somewhat  liberal  in  giving  the  opposing  party 
an  opportunity  to  present  to  the  witness  the 
matter  in  which  they  propose  to  contradict 
him,  even  going  so  far  as  to  permit  him  to  be 
recalled  and  cross-examined  on  that  subject 
after  he  has  left  the  stand,  it  is  believed  that, 
in  no  case,  has  any  court  deliberately  held 
that,  after  the  witness's  testimony  has  been 
taken,  committed  to  writing  and  used  in  court, 
and,  by  his  death,  he  is  placed  beyond  the 
reach  of  any  power  of  explanation,  then,  in 
another  trial,  such  contradictory  declarations, 
whether  by  deposition  or  otherwise,  can  be 
used  to  impeach  his  testimony. "  *  Although 
part  of  a  statement,  deposition,  or  other  writ- 
ing may  be  received  for  the  purpose  of  im- 
peaching the  witness,  of  course,  those  other 
parts  which  tend  to  explain  inconsistencies  or 
remove  discrepancies  should  also  be  received, 
if  offered.*^ 

1,  Bryan  v.  Walton,  14  Ga.  185;  Molyneaux  ▼.  Collier* 
30  Ga.  731;  Ecker  v.  McAllister,  45  Md.  290;  Clapp  v. 
Wilson,  5  Den.  285;  McKinney  v.  Neal,  I  McLean  (U.  S.) 
540.     See  note,  73  Am.  Dec.  767. 

2,  The  CLarles  Morgan,  115  U.  S.  69;  Romertze  v.  East 
River  Bank,  49  N.  Y.  577;  Bradford  v.  Barclay,  39  Ala.  33; 
Ryan  v.  People,  (Col.)  40  Pac.  Kep.  775;  Hughes  v.  Wil- 
kinson, 35  Ala.  453;  Greer  v.  Higgins,  20  Kan.  420;  John- 
son V.  Chicago  Ry.  Co.,  58  Iowa  348;  Unis  v.  Charlton,  12 
Gratt.  (Va.)  484;  Hammond  v.  Dike,  42  Minn.  273;  18  Am. 
St.  Rep.  503;  Richmond  V.  Sundberg,  77  Iowa  255;  People 
V.  Lee  Chuck,  78  Cal.  317,  in  this  last  case  it  was  so  held, 
where  the  statements  on  a  former  trial  had  been  reduced  to 
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writing.    The  same  rale  was  adopted  in  Kennedy  v.  State,  85 
Ala.  326. 

3,  Samuels  v.  GrilBth,  13  Iowa  103.     See  sec.  849  supra, 

4,  Ayers  v.  Watson,  132  U.  S.  404;  Mattox  ▼.  United 
States,  156  U.  S.  237;  State  v.  Johnson,  35  La.  An.  871; 
Kunyan  v.  Price,  i$  Ohio  St.  i;  86  Am.  Dec.  459;  Craft  v. 
Com.,  81  Ky.  250;  50  Am.  Rep.  160.  But  see,  Patterson 
V.  Dushane,  137  Pa.  St.  23,  where  statement  of  a  deceased 
witness,  made  subsequent  to  and  contradicting  a  deposition, 
were  received  in  evidence. 

5,  Dunbar  v.  McGill,  69  Mich.  297. 


862.  Denial  of  statements  not  neces- 
sary to  admit  contradiction. —  It  is  not 

necessary,  in  order  to  admit  the  impeaching 
statements,  that  the  witness  should  deny  hav- 
ing made  them.*     If    he    does    not  remember 
having  made  the  statements  and   will  neither 
admit  nor  deny  having  done  so,  the  foundation 
is  sufficiently  laid,  after  the  occasion  and  cir- 
cumstances are  designated  as  already  pointed 
out.^     Unless    the    witness    distinctly  admits 
having  made  the  statements  imputed  to  him, 
the  testimony  should  be  received,  if  the  proper 
foundation  is  laid;  otherwise  the  witness,  on 
the  pretence  of   a  failure  of  memory,  might 
escape  deserved  exposure.'    Of  course,  if  the 
statements  are  thus    admitted,   there    is    no 
reason  for  further  proof  on  the  subject;  and 
none  should  be  received.*     It  is  not  necessary 
that  a  direct  contradiction  should  be  proved 
in   such   cases.     If  there  is  inconsistency    or 
conflict  between  the  statements  in  any  material 
respect,  it  is  for  the  jury  to  determine  the 
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effect  of  such  inconsistency  upon  the  credit 
of  the  witness.'  The  testimony  of  the  im- 
peaching witness  is  admissible  although  he  is 
not  able  to  state  all  of  the  conversation;  he 
may  state  the  inconsistent  part/  Nor  is  it 
proper  to  charge  the  jury  that  the  former 
statement  of  the  witness  should  not  affect  his 
credit,  unless  they  believe  it  to  have  been  in- 
tentionally false.' 

1,  Crowley  v.  Page,  7  Car.  &  P.  789.  See  also  cases 
cited  below.  But  such  impeaching  testimony  was  not  al- 
lowed, where  the  witness  said  that  his  statement  had  practi- 
c^ly  amounted  to  the  same  thing,  State  v.  Baldwin,  36 
Kan.  I. 

2,  Payne  V.  State,  60  Ala.  80;  Jones  v.  People,  2  Col.  351; 
Billings  V.  State,  52  Ark.  303;  Sealy  v.  State,  i  Ga.  213;  44 
Am.  Dec.  641;  State  v.  Sullivan,  43  S.  C.  205;  Meyncke  v. 
State,  68  Tnd.  401 ;  Smith  v.  People,  2  Mich.  415;  Nute  v. 
Nute,  41  N.  H.  60;  Gregg  v.  Jamison,  55  Pa.  St.  468;  Peo- 
ple V.  Jackson,  3  Park.  Cr.  (N.  Y.)  590;  Ray  v.  Bell,  24  lU. 
444;  Lewis  V.  State,  4  Kan.  296;  Chapman  v.  Coffin,  14 
Gray  454;  Jane  way  v.  State,  i  Head  (Tenn.)  130;  Heddles 
T.  Chicago  &  N.  W.  Ry.  Co.,  74  Wis.  239.  But  in  a  few 
states  this  rule  is  not  approved,  Wiggins  v.  Holman,  5  IndL 
502;  McVey  v.  Blair,  7  Ind.  590;  State  v.  Reed,  60  Me.  550; 
Robinson  v.  Piizer,  3  W.  Va.  335;  Levy  v.  State,  28  Tex. 
App.  203;  Billings  v.  State,  52  Ark.  303. 

3,  See  sec.  848  supra.     See  also  the  cases  above  cited. 

4,  Lightfooi  V.  People,  16  Mich.  507;  State  ▼.  Tickle,  13 
Nev.  502. 

5,  Tinklepaugh  ▼.  Rounds,  24  Minn.  298;  Seller  t.  Jen- 
kins, 97  Ind.  430;  Smith  v.  State,  92  Ala.  69. 

6,  Edwards  v.  Sullivan,  8  Ired.  (N.  C.)  302. 

7,  Craig  V.  Rohrer,  63  111.  325. 
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i  863.  Impeachment — Expressions  of 
opinion — Of   hostility.  —  We    have    seen 
that,  in  general,  the  cross-  examination  cannot 
extend  to  mere  matters  of  opinion.  *     Nor  is  it 
competent   to   impeach  the  statements   of  a 
witness,  as  to  matters  of  fact,  by  producing 
other  witnesses  to  show  that  he  has  expressed 
an  opinio7i  as  to  the  merits  of  the  case.*     of 
course,  if  it  is  a  proper  subject  for  opinion  evi- 
dence, a  witness  who  expresses  opinions  may 
be  impeached  after  the  proper  foundation  is 
laid  by  proof  that  he  has  formerly  expressed 
opinions    inconsistent  with    his    testimony.' 
We  have  seen  that  witnesses  may  be  fully 
cross-examined  to  ascertain  whether  they  are 
impartial,  and  that  their  statements  in  that 
regard  are  subject  to  contradiction.*     It  is 
generally  held  that,  in  order  to  admit  proof 
that  the  witness   has  made  declarations  or 
performed  acts  showing  his  hostility  toward 
one  of  the  parties  or  his  bias  in  the  action, 
the  foundation  should  be  laid  by  calling  the 
attention  of  the  witness  to  such  statements 
or  acts  on  his  cross-examination,  so  that  he 
may  have  an  opportunity  for  explanation.* 
In  an  action  where  the  impeaching  question 
was  objected  to  as   too  indefinite  to  lay   a 
proper  foundation,  and  counsel  stated  that  he 
did  not  propose  to  impeach  the  witness,  and 
the  objection  was  sustained,  it  was  held  that 
the  disclaimer  in  its  general  form  was  broad 
enough  to  cover  every  form  of  impeaching  the 
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credit  of  the  witness^  and  that  it  could  not 
be  narrowed  in  the  appellate  court/ 

1,  See  sec  838  supra.    See  note,  21  L.  R.  A.  418. 

2,  Com.  ▼.  Mooney,  no  Mass.  99;  Sloan  v.  Edwards,  61 
Md.  89. 

.3,  Ripon  V.  Bittel,  30  Wis.  614;  Waterman  v.  Chicago 
&  A.  Ry.  Co.,  82  Wis.  613;  Daniels  v.  Conrad,  4  Leigh 
(Va.)'40i;  Sanderson  v.  Nashua,  44  N.  H.  492;  Dalton's 
Appeal,  59  Mich.  352;  San  Diego  Land  Co.  v.  Neale,  88 
Cal.  50,  as  to  questions  of  value;  Staser  v.  Hogan,  120  Ind. 
207,  as  to  sanity  of  a  testator.  See  alsq,  Cochran  v.  Ams- 
den,  104  Ind.  282;  Lane  v.  Bryant,  9  Gray  245;  69  Am.  Dec. 
282;  Hubbell  V.  Bissell,  2  Allen  196.    See  sec.  391  supra. 

4,  See  sec.  829  et  seq.  supra. 

5,  Baker  v.  Joseph,  16  Cal.  173;  Edwards  v.  Sullivan,  8 
Ired.  (N.  C.)  302;  State  v.  Stewart,  il  Ore.  52;  Booker  v. 
State,  4  Tex.  App.  564;  Bates  v.  HoUiday,  31  Mo.  App. 
162,  in  this  case  it  was  so  held,  where  there  was  an  attempt  to 
tamper  with  another  witness;  Scott  v.  State,  64  Ind.  400. 
For  cases  holding  another  rule,  see  sec.  830  supra* 

6,  Oil  Co.  V.  Van  Etten,  107  U.  S.  325. 

\  864.  Ordinary  rules  do  not  apply  in 
case  of  parties. —  Of  course,  the  statements 
of  a  party ^  made  out  of  court,  are  admitted 
upon  a  wholly  different  principle  from  that 
which  governs  the  declarations  we  have  been 
considering.  Such  statements  are  admissions 
and  inctependerU  testimony;  and  no  foundation 
is  necessary  for  their  introduction  as  evi- 
dence.^ In  such  a  case,  the  counsel  for  the 
adverse  party  lias  the  option  to  call  the  at- 
tention of  the  witness  to  the  subject  matter 
on  the  cross-examination,  or  to  wait  and  prove 
the  declarations  by  his  own  witnesses  in  the 
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tirst  instance. '  But  it  should  be  noted  that  it 
has  been  held  in  some  states  that  the  same 
foundation  should  be  laid  for  the  impeach- 
ment of  a  party  as  in  the  case  of  other  wit- 
nesses.' 

1,  Martineau  v.  May,  i8  Wis.  54;  Martin  v.  Barnes,  7 
Wis.  239;  Cravens  v.  Bennett,  17  Col.  419;  Collins  v. 
Mack,  31  Ark.  684;  Kreiter  v.  Bomberger,  82  Pa.  St.  59; 
Klug  V.  State,  77  Ga.  734;  Lucas  v.  Flinn,  35  Iowa  9; 
State  V.  Freeman,  43  S.  C.  105;  Rose  v.  Otis,  18  Col.  59. 
As  to  the  impeachment  of  the  defendant,  see  article,  24  Cent. 
L.  Jour.  227;  also  note,  21  L.  R«  A.  418. 

2,  Collins  V.  Mack,  31  Ark.  684. 

3,  Kelsey  v.  Layne,  28  Kan.  218;  Davis  v.  Franke,  33 
Gratt.  (Va.)  413;  Varona  v.  Socarras,  8  Abb.  Pr.  (N.  Y.) 
302. 

i  855.  Bight  to  impeach  not  a  matter 
of  discretion. —  In  view  of  the  rules  hereto- 
fore stated,  it  is  hardly  necessary  to  add  that 
not  every  inconsistent  statement  or  act  of  a 
witness  can  be  offered  in  evidence  by  way  of 
impeachment  of  his  statements  made  on  cross- 
examination.  Such  act  or  declaration  must 
be  relevant  to  the  iasue,^  But  when  the  im- 
peaching statements,  so  offered,  are  material 
to  the  issue,  their  admissibility  does  not  de- 
pend upon  the  discretion  of  the  court.  It  is 
the  right  of  a  party  both  to  lay  the  founda- 
tion for  impeachment  by  interrogating  the 
witness  on  cross-examination,  and  to  intro- 
duce the  impeaching  testimony ;  and,  if  either 
of  these  rights  is  refused,  such  refusal  is 
mror,^    The  question  whether  a  witness  Is 
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impeached  or  not  is  for  the  jury^  and  they 
may  give  predit  to  the  witness  notwithstand- 
ing that  former  contradictory  statements  are 
shown.'  In  such  case,  it  is  error  for  the  court 
to  charge  that  the  testimony  is  unimpeached.^ 

1,  Clinton  v.  State,  33  Ohio  St.  27;  Washington  v.  Statr, 
63  Ala.  189;  People  v.  Kurtado,  57  Cal.  345;  Moms  v. 
Atlantic  Ave.  Ry.  Co.,  116  N.  Y.  652;  Fogleman  v.  State, 
32  Ind.  145;  Madden  v.  Koester,  52  Iowa  592;  State  v. 
Benner,  64  Me.  267;  Kaler  v.  Builders  Ins.  Co.,  120  Mass. 
333;  Howard  v.  Patrick,  43  Mich.  12 1;  State  v.  Spaulding, 
34  Minn.  361;  Harper  v.  Indianapolis  Ry.  Co.,  47  Mo.  567; 
4  Am.  Rep.  353;  Gandolfo  v.  Appleton,  40  N.  Y.  533; 
Goodall  V.  State,  I  Ore.  333;  80  Am.  Dec.  396;  Brite  v. 
State,  10  Tex.  App.  368.  See  also,  Becker  v.  Haynes,  29  Fed. 
Rep.  441.     See  sec  827  supra, 

2,  Schulz  V.  Third  Ave.  Ry.  Co.,  89  N.  Y.  242;  Joseph  v. 
Com.,  (Ky.)  I  S.  W.  Rep.  4;  Hylan  v.  Milner,  99  Ind. 
308;  Wilson  V.  Wilson,  137  Pa.  St.  269. 

3,  United  States  v.  Hall,  44  Fed.  Rep.  864,  where  it 
was  held  that,  if  the  former  sworn  statement  of  the  witness 
was  made  under  duress,  it  should  not  affect  his  credibility. 

4,  Smith  V.  State,  92  Ala.  69. 

2  866.  Impeachment  —  Witness  may 
explain  on  re-examination.  —  Since  the 
principal  object  of  the  rule  requiring  the 
cross -examiner  to  lay  the  foundation  for  im- 
peachment by  interrogating  the  witness  as  to 
his  former  statements  is  to  prevent  injustice 
to  the  witness  by  giving  him  an  opportunity 
to  recollect  the  facts  and  to  explain  any  ap- 
parent inconsistency,  it  follows  that  the  op- 
portunity should  Dot  be  denied  on  the  re-ex- 
amination.    The  witness  may  then  be  allowed 
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to  re-aflBrm  or  explain  such  statements,  their 
meaning  and  design,  and  to  give  the  circum- 
stances and  influences  under  which  they  were 
made.  ^  If  the  witness  has  denied  making  the 
impeaching  statements,  he  may  state  what  was 
actually  said  in  the  conversation  referred  to 
and  give  his  versioD  of  it.*  But  this  is  the 
end  of  the  inquiry;  the  court  is  not  bound  to 
receive  the  evidence  of  other  witnesses  as  to 
such  conversation,  to  sustain  the  testimony 
of  the  one  sought  to  be  impeached ;  ^  nor  is  it 
proper  to  admit  the  hearsay  statements  of 
other  persons  to  the  witness  whom  it  is  sought 
to  impeach.*  If  counsel  have  neglected  to  lay 
the  foundation  for  cross-examination,  the 
court,  in  its  discretion,  may  allow  the  mtness 
to  be  recalled  for  that  purpose;*  and  where 
the  witness  has  been  so  recalled,  it  is  error  to 
rule  out  the  impeaching  evidence  on  the 
ground  that  the  party  had  made  the  witness 
his  own  by  recalling  him.*  So  the  contradic- 
tory statements  made  by  a  witness,  after  he 
was  sworn  and  during  the  trial,  may  be  shown.? 

1,  Dufresne  v.  Weise,  46  Wis.  290;  State  v.  Reed,  89  Mo. 
168;  Smith  V.  Weeks,  54  Iowa  411;  Hoover  v.  Gary,  86 
Iowa  494;  Bressler  v.  People,  117  111.  422;  State  v.  Claire, 
41  La.  An.  1067;  State  v.  Reed,  62  Me.  129;  State  v. 
Hendricks,  (Kan.)  4  Pac.  Rep.  1050.  It  was  held  to  be 
within  the  discretion  of  the  trial  court,  whether  the  witness, 
so  impeached,  may  be  allowed  to  again  deny  the  contra- 
dictory statements,  Sterling  v.  Sterling,  64  Md.  138;  or  to 
merely  repeat  his  former  statement.  Archer  v.  Helm,  70 
Miss.  874.     See  article,  38  Cent.  L.  Jour.  321. 

2,  Haley  v.  State,  63  Ala.  83;  Henderson  v.  State,  70  Als, 
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29;  State  V.  Winkley,  14  N.  H.  4S0;  State  v.  Reed,  89  Mo. 

J  68. 

3,  Dufresne  ▼.  Weise,  46  Wis.  290, 

4,  State  V.  Wyse,  33  S.  C  582. 

5,  Rothrock  v.  Gallher,  91  Pa.  St.  108;  TreadwayT.  State, 
I  Tex.  App.  668.  The  refusal  to  allow  this  may  be  an 
abuse  of  discretion,  Grose  v.  State,  ii  Tex.  App.  364. 

6,  Perkins  v.  State,  78  Wis.  551;  Joseph  v.  Com.,  (Ky.) 
I  S.  W.  Rep.  4;  Bennett  v.  State,  28  Tex.  App.  539;  State 
V.  Goodrich,  19  Vt.  116;  47  Am.  Dec.  676;  Hyland  v.  Mil- 
ner,  99  Ind.  308;  Com.  v.  Hunt,  4  Gray  421. 

7,  People  V.  Moore,  15  Wend.  419. 

2  867.  A  party  cannot  impeach  his 
own  witness. —  It  was  the  established  rule 
of  the  common  law  that  a  party  could  not 
give  general  evidence  that  his  own  witness 
was  unworthy  of  belief.  This  rule  rested  on 
the  theory  that  a  person  who  produces  a  wit- 
ness vouches  for  him  to  some  extent  as  being 
not  wholly  unworthy  of  credit,  and  that  a  di- 
rect attack  upon  the  veracity  of  the  witness 
"  would  enable  the  party  to  destroy  the  wit- 
ness, if  he  spoke  against  him,  and  to  make 
him  a  good  witness,  if  he  spoke  for  him,  with 
the  means  in  his  hand  of  destroying  his  credit, 
if  he  spoke  against  him. "  ^  It  was  a  more 
doubtful  question  at  common  law  whether  a 
party  could  prove  by  other  testimony  that  one 
of  his  witnesses  had  previously  made  incon- 
sistent or  contradictory  stateme?its.  On  the 
one  hand,  it  was  urged  that,  by  such  a  prac- 
tice, the  party  was   allowed  to   discredit  his 
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own  witness,  and  that  it  was  mala  Jldes  to* 
wards  the  witness  and  the  court;  it  was  also 
urged  that  the  statement  which  was  so  re- 
ceived, only  for  the  purpose  of  contradicting 
the  witness,  might  be  understood  by  the  jury 
as  substantive  evidence  in  the  case,  and  that 
the  practice  would  open  the  door  to  collusion.* 
On  the  other  hand,  it  was  urged  in  favor  of 
the  admission  of  such  evidence  that  there 
could  be  no  imputation  of  bad  faith,  if  a 
party,  finding  himself  deceived  in  his  witness, 
should  prove  his  contradictory  statements, 
and  that  there  would  be  no  other  mode  of 
guarding  against  the  fraud  of  an  artful  wit- 
ness who  might  be  secretly  aiding  the  adverse 
party.*  Notwithstanding  this  difference  of 
opinion,  it  was  held  by  the  decided  weight  of 
authority  in  England  that,  even  when  a  party 
was  surprised  by  the  adverse  testimony  of 
his  witness,  he  could  not  impeach  him  by 
proof  of  different  statements  made  by  him  out 
of  court  before  the  trial.*  This  question  was, 
however,  set  at  rest  in  England  by  a  stattUe 
allowing  a  party  to  prove  that  his  own  wit- 
ness had  made  a  statement  inconsistent  with 
the  present  testimony,  but  this  is  allowed 
only  in  case,  in  the  opinion  of  the  judge,  such 
toitness  proves  to  be  adverse,  and  only  after 
laying  the  foundation  for  impeachment  as  in 
other  cases.' 

I,  Bull.  N.  P.  297;  2  Phill.  Ev.  (loth  ed.)  525.     On  this 
general    subject,    see    notes,  60  Am.    Dec.    74^752;  21 
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L.  R.  A.  418-433,  where  the  whole  subject  is  discussed  at 
length,  and  the  law  of  each  state  given.  See  also,  articles, 
22  Am.  L.  Rev.  455;  20  Weekly  L.  BulL  i;  I  Univ.  L. 
Rev.  So. 

2,  Opinion  of  Bolland  B.  in  Wright  v.  Beckett,  I  Moody 
&  Rob.  414. 

3,  Opinion  of  Lord  Denman  in  Wright  ▼.  Beckett,  i 
Moody  &  Rob.  414;   Dunn  v.  Aslett,  2  Moody  &  Rob.  122. 

4,  Reg.  V.  Ball,  8  Car.  &  P.  745;  Melhubh  v.  Collier,  15 
Q.  B.  878;  Holdsworth  v.  Mayor,  2  Moody  &  Rob.  153. 

5,  17  &  18  Vict.  ch.  125;  28  &  29  Vict.  ch.  18;  Steph.  Ev. 
art.  130.  See  the  statutes  of  this  country  cited  in  sec  859 
infra, 

2  868.  Same,  continued; — Although  the 
conflict  of  opinion  on  this  question,  which 
arose  in  England,  has  continued  in  the  Amer-. 
ican  courts,  it  is  the  rule  supported  by  the 
great  weight  of  authority  that,  in  the  ab- 
sence of  statutes,  a  party  cannot  he  allowed 
to  offer  direct  proof  by  other  vyUnessea^  either 
of  the  bad  character  of  his  own  witness  for 
truth  and  veracity,  or  that  he  has  previously 
made  statements  inconsistent  with  his  present 
testimony.*  This  rule  has  been  so  applied 
that,  when  one  party  calls  a  witness  of  the 
adverse  party  to  prove  certain  facts,  he  is 
thereby  prevented  from  impeaching  such  wit- 
ness.* So  the  rule  has  been  applied  even 
where  a  litigant  calls  the  adverse  party  as  his 
own  witness  to  prove  matters,  not  merely  for- 
mal, or  where  he  is  not  compelled  by  law  to 
call  him.'  But  this  rule  has  been  changed  by 
statute  in  some  states.^   It  is  otherwise,  how* 

168 
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ever,  if  the  party  in  such  cases  becomes  a 
witness  in  his  own  behalf  or  testifies  as  to 
new  matters,  not  responsive  to  the  questions 
asked  him.'  As  will  be  seen  hereafter,  it  is 
admissible  in  some  states,  under  certain  con- 
ditions, to  allow  a  party  to  show  the  contrary 
declarations  of  his  own  witness.*  Although 
the  weight  of  authority  sustains  the  view 
that  a  party  cannot  prove  the  contradictory 
statements  of  his  own  witness  to  discredit 
him,  yet  the  party  is  not  wholly  withotU  rem- 
edy,  if  surprised  or  deceived  by  the  testimony. 
In  such  a  case,  'he  may  interrogate  the  wit- 
ness in  respect  to  previous  statements  incon- 
sistent with  the  present  testimony,  for  the 
purpose  of  probing  his  recollection.  He  may, 
in  this  way,  show  the  witness  that  he  is  mis- 
taken, and  give  him  an  opportunity  to  explain 
the  apparent  inconsistency.  This  is  also 
proper  to  show  the  circumstances  which  in- 
duced the  party  to  call  the  witness.''  But 
where  the  sole  effect  of  answers  to  such  ques- 
tions would  be  to  discredit  the  witness,  the 
questions  should  be  excluded;'  and,  if  the 
recollection  of  the  witness  is  not  refreshed 
after  such  questions,  the  party  cannot  prove 
his  contradictory  statements  by  other  witnesses,* 

I.  People  V.  SafFord,  5  Den.  112;  Hall  v.  Chicago,  R.  I.  & 
P.  Rv.  Co.,  84  Iowa  311;  Adams  v.  Wheeler,  97  Mass.  67; 
Dixon  V.  State,  86  Ga.  754;  Smith  v.  Price,  8  Watts  (Pa.) 
447;  People  V.  Jacobs,  49  Cal.  384;  Coulter  v.  Amer.  £xpw 
Co.,  56  N.  Y.  585;  Steams  v.  Merchants*  Bank,  53  Pa.  St. 
490J  Langford  v.  Jones,  18  Ore.  307;  Moore  v.  Chicage  Ry. 
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Co.,  59  Miss.  243;  Brewer  v.  Porch,  17  N.  J.  L.  377;  Cox  v. 
Eayres,  55  Vt.  24;  45  Am.  Rep.  583;  Pollock  v.  Pollock,  71 
N.  Y.  137;  Craig  v.  Grant,  6  Mich.  447;  Thorn  v.  Moore,  21 
Iowa  285;  People  v.  Mitchell,  94  Cal.  550;  hllicott  v.  Pearl, 
10  Peters  412;  Adams  v.  Wheeler,  97  Mass.  67;  hichards  v. 
State,  82  Wis.  172;  Stale  v.  Keefe.  54  Kan.  197;  Hickory  v. 
United  Slates,  151  U.S.  303.  This  rule  has  been  vigorously 
criticised,  see  article,  11  Am.  L.  Rev.  261;  aUo  note,  50  Am. 
Dec.  749,  where  the  rule  is  discussed.  See  albo,  Selovei 
V.  Bryant,  54  Minn.  434,  and  cases  cited;  State  y.  Sorter,  52 
Kan.  531.  As  to  the  statutes  modifying  the  rule,  see  the 
next  section. 

2,  Craig  V.  Grant,  6  Mich.  447;  Richards  v.  State,  82  Wis 
172;  Fairchild  v.  Bascom,  35  Vt.  398;  P'irst  Baptist  Church 
V.  Brooklyn   Ins.  Co.,  23  How.  Pr.  (N.  Y.)  448;  Com.  v. 
Hudson,  II  Gray  64.     But  see,  Jones  v.  People,  2  Col.  351. 
See  note,  21  L.  R.  A.  418. 

3,  Claflin  v.  Dodson,  no  Mo.  212;  Tarsney  v.  Turner,  48 
Fed.  Rep.  818;  Branch  v.  Levy,  46  N.  Y.  S.  428;  Helms  v. 
Green,  105  N.  C.  25 1 ;  18  Am.  St.  Rep.  893,  where  the  deposi- 
tion of  the  adverse  parly  was  taken  under  a  statute.  See 
also,  Pickard  v.  Bryant,  92  Mich.  430;  Dravo  v.  Fabel,  132 
U.  S.  487.     See  note,  21  L.  R.  A.  425. 

4,  Maryland,  Rev.  Stat.  art.  70  sec.  4.;  Mississippi,  Code 
sec  1762;  New  Hampshire,  Pub.  Stat.  ch.  224  sec.  15;  North 
Carolina,  Code  sec.  583. 

5,  Hester  v.  Wallace,  6  Bush  (Ky.)  182;  Dravo  v.  Fabel, 
25  Fed.  Rep.  116;  132  U.  S.  487. 

6,  See  next  section. 

7,  BuUard  v.  Pearsall,  53  N.  Y.  2^0;  McDaniel  v.  State, 
53  Ga.  253;  Griffith  v.  Siaie,  90  Ala.  583;  Hemingway  v. 
Garth,  51  Ala.  530;  Melhuish  v.  Collier,  15  Q.  B.  878;  Hil- 
dreth  v.  Aid  rich,  15  R.  1.  163;  National  Syrup  Co.  v.  Carl- 
son, 42  111.  App.  178;  George  v.  Triplett,  (N.  Dak  )  63 
N.  W.  Rep.  891;  Hurley  v.  State,  46  C'hio  St.  320;  Humble 
T.  Shoemaker,  70  Iowa  223;  Schuster  v.  Slate,  80  Wis.  107; 
McNemey  v.  City  of  Reading,  150  Pa.  St.  711;  GreenL  Ev. 
sec.  444  and  note. 

8,  Bullard  v.  Pearsall,  53  N.  Y.  230. 
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9,  Hildreth  v.  Aldrich,  15  R.  I.   163;  Hurley  ▼.  Stale,  46 
Ohio  St  320.     See  cases  cited  in  note  i  supra. 

2  869.  Exceptions  and  qualificationB 
of  the  rule. —  An  exception  to  the  general 
rule,  which  is   sanctioned  by  very  high  au- 
thority, is   **  where  the  witness  is   not  one  of 
the  party's  own  selection,  but  is  one   whom 
the  law  obliges  him  to  call,  such  a&  a  sub- 
scribing  witness  to  a  deed  or  a  wUl,    or  the 
like;  here  he  can  hardly  be  considered  as  the 
witness  of  the  party  calling  him,  and   there- 
fore, as  it  seems,  his  character  for  truth  may 
generally  be  impeached.  "*     Although  the  lan- 
guage used  by  Mr.    Greenleaf  as  just  quoted 
is  quite  general,  it  is   doubtful   whether  the 
authorities    admit    of  the  reception  of  such 
testimony,  except  to    prove  the  former  con- 
tradictory   statements  of    the  witness.     Ac- 
cording to  the  weight  of  judicial  opinion,  it 
would  seem  that  testimony,  showing  the  rep- 
utation of  the  witness  for  truth  and  veracity 
to  be  bad,  should  be  excluded.  *  In  some  states, 
the  general  rule  that  a  party  cannot  impeach 
his    own   witness    has    been    so  modified  by 
statute  as  to  allow  a  party  to  show  statements 
of   his    own    witness    inconsistent    with    his 
present  testimony,  especially  when  he  is  sur- 
prised by  such   testimony,   but   it  is  usually 
provided  that  he  must  first  ask   the  witness 
as  to  such  statements  and  allow  him  an  op- 
portunity to  explain  them.  In  some  instances, 
this  is   on  condition    that,  in  the  opinion  of 
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the  judge,  the  witness  is  shown  to  be 
adverse,^  Under  such  a  statute,  it  was  held 
in  Massachusetts  that  such  testimony  could 
be  received,  although  the  party  was  not 
surprised  or  deceived  by  the  testimony 
of  his  witness.*  But,  in  other  states  where 
the  statutes  are  different,  another  rule  pre- 
vails.* Under  these  statutes,  the  right  of  a 
party  to  impeach  his  own  witness  arises  only 
whea  the  witness  testifies  to  some  matter 
prejudicial  to  the  party  calling  him.  Nor  do 
the  statutes  apply  to  a  case  where  the  wit- 
ness fails  to  testifiy  to  such  facts  as  he  is 
called  to  prove.  •  Written  instruments  are  not 
witnesses  within  the  general  rule  under  dis- 
cussion. Hence,  a  party  may  offer  in  evi- 
dence a  bill  of  sale  or  other  instrument  in 
writing,  if  it  forms  a  part  of  the  transaction 
in  issue,  and  afterwards  show  that  the  in- 
strument had  its  inception  in  fraud.* 

1,  Greenl.  Ev.  sec.  443;  Shorey  v.  Hussey,  32  Me.  579; 
Olinde  v.  S>aizan,  10  La.  An.  153;  Williams  v.  Walker,  2 
Rich.  Eq.  (S.  C.)  291;  46  Am.  Dec.  53;  Whitman  v.  Morey, 
63  N.  H.  448;  Harden  v.  Hays,  9  Pa.  St.  15 1;  Diffendierler 
V.  Scott,  5  Ind.  App.  243;  Brown  v.  Bellows,  4  Pick.  179; 
Hildreth  v.  Aldrich,  15  R.  I.  163;  Thornton  v.  Thornton, 
39  Vt.  122,  where  a  witness  to  a  will  had  testified  that  the 
testator  was  insane,  and  his  contradictory  statements  were 
admitted. 

2,  Whitaker  v.  Salisbury,  15  Pick.  534;  Dennett  v.  Dow, 
17  Me.  19;  Harden  v.  Hays,  9  Pa.  St.  151.  Contra,  Will- 
iams V.  WaJker,  2  Rich.  Eq.  (S.  C)  291.  In  a  few  states, 
proof  of  general  bad  character  is  allowed  by  statutes,  where 
it  is  indispensable  for  the  party  to  produce  a  witness,  Arkan- 
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sas,  Dig.  Stat.  1894  sec.  2958;  Indiana,  Rev.  Stat.  1896  sec 
507;  Kentucky,  Code  1895  s^*  59^* 

3,  Com.  V.  Donahoe,  133  Mass.  407;  Ryerson  y.  Abing- 
ton,  102  Mass.  526;  Newell  v.  Homer,  120  Mass.  277; 
Blackburn  v.  Com.,  12  Bush  (Ky.)  181 ;  Hemingway  v. 
Ciarth,  51  Ala.  530;  Conway  v.  State,  118  Ind.  482;  White 
V.  State,  10  Tex.  App.  381;  Cowen  v.  Reynolds,  12  Serg. 
&R.  (Pa.)  281;  Arkansas,  Dig.  Stat.  1894  sec.  2960;  Cali- 
f<  mia,  Code  sees.  2049-2052;  Florida,  Rev.  Stat.  sec.  iioi; 
Georgia,  Code  sec.  3869;  Idaho,  Rev.  Slat,  sec  6080;  Indi- 
ana, Rev.  Stat.  sec.  507;  Kentucky,  Civil  Code  sec  660; 
Massachusetts,  Pub.  Stat.  1882  ch.  i69sec>  22;  New  Hamp- 
shire, Rev  Stat.  1891  ch.  224  sec  15;  New  Mexico,  Com(>. 
Laws  sec.  2087;  Oregon,  Civil  Code  sec.  838;  Texas,  Code 
'  'rim.  Proc  art.  755.  See  notes,  74  Am.  Dec  398;  15  Am. 
Dec  96;  21  L.  R.  A.  424. 

4,  Brooks  v.  Weeks,  121  Mass.  433. 

5,  Dixon  v.  State,  86  Ga.  754;  Miller  y.  Cook,  124  Ind. 
loi. 

6,  Hull  v.  State,  93  Ind.  128,  133;  Chism  v.  State,  70 
Miss.  742;  Blough  v.  Parry,  (Ind.)  40  N.  K  Rep.  70;  Erwin 
v.  State,  32  Tex.  Cr.  Rep.  519;  People  v.  Jacobs,  49  CaL 
384;  Adams  v.  Wheeler,  97  Mass.  67;  People  v.  Mitchell,  94 
Cal.  550;  Champ  v.  Com.,  2  Met.  (Ky.)  17. 

7,  Henny  Buggy  Co.  v.  Patt,  73  Iowa  485, 

i  860.  Party  not  bound  to  accept  tes- 
timony of  his  own  witness  as  correct. 

The  general  rule  that  one  cannot  impeach  his 
own  witness  must  not  be  understood  to  im- 
ply that  the  party  is  bound  to  accept  such 
testimony  as  correct.  On  the  contrary,  it  is 
very  clear  that  the  one  producing  a  witness 
may  prove  the  truth  of  material  facts  by  any 
other  competent  evidence,  even  though  the 
effect  of  such  testimony  is  to  directly  con- 
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tradict  his  own  witness.*  Thus  in  an  action 
on  warranty  by  defendant's  servant,  where 
the  servant  was  called  by  the  plaintiff  as  a 
witness  and  testified  that  he  had  given  no 
warranty,  the  plaintiff  was  allowed  to  prove, 
by  other  witnesses,  that  the  servant  had  in 
fact  given  such  warranty.^  So  where  the 
defendant  called  the  plaintiff  as  to  the  owner- 
ship of  the  note  sued  on,  the  defendant  was 
allowed  to  disprove,  by  other  witnesses,  the 
testimony  thus  given.'  A  party  may  offer  the 
books  of  his  witness  in  evidence,  although 
they  contradict  the  testimony  of  such  wit- 
ness.* A  party  is  not  bound  by  all  the 
statements  of  a  witness  called  by  him,  if  ad- 
verse, even  though  no  other  witnesses  are  called 
to  contradict  him;  the  party  may  rely  on  part 
of  such  testimony,  although  in  other  parts 
the  witness  denies  the  facts  sought  to  be 
proved.*  It  has  been  well  said  that,  if  the 
other  rule  should  prevail,  "every  one  would 
be  at  the  mercy  of  his  own  witnesses,  and  if 
the  first  witness  sworn  should  swear  against 
him,  he-would  lose  the  testimony  of  all  the 
rest.  Tliis  would  be  a  perversion  of  justice. "  " 

I,  Hickory  v.  United  States,  151  U.  S.  303;  Norwood  v. 
Krnfield,  30  Cal.  393;  Smith  v.  Ehaneri,'  43  Wis.  181 ; 
Meyer  Drug  Co.  v.  McMahon,  50  Mo.  App.  18;  Pollock  y. 
Pollock,  71  N.  Y.  137;  Tourtelotte  v.  Brown,  4  Col.  App. 
377;  Adams  v..  Wheeler,  97  Mas.s.  67;  Crocker  v.  Agenbroad, 
122  Ind.  585;  Stearns  v.  Merchants  Bank,  53  Pa.  St.  490; 
Rockwood  V.  Poundstone,  38  111.  199;  Thomas  v.  McDaneld, 
88  Iowa  374;  McDaniel  v.  State,  53  Ga.  253;  Warren  v. 
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Gabriel,  51  Ala.  235;  Schmidt  v.  Durnham,  50  Minn.  96; 
ScwcU  V.  Gardner,  48  Md.  178;  State  v.  Taylor,  SS  N.  C 
694; Chester  V.  Wilhelm,  in  N.  C.  3i4;Cronan  v.  Roberts, 
65  Ga.  678;  Wallach  v.  Wylie,  28  Kan.  138;  Brown  t. 
Osgood,  25  Me.  505;  Oimsiead  v.  Winsted  Bank,  32  Conn. 
278;  85  Am.  Dec.  260;  Brown  v.  Wood,  19  Mo.  475; 
Swamscot  Machine  Co.  v.  Walker,  22  N.  H.  457;  55  Am. 
Dec.  172;  Skillingerv.  Howell,  8  N.  J.  L.  310;  Fairly  v. 
Fairly,  38  Miss.  280;  Paxton  v.  Boyce,  i  Tex.  317;  DeMeli 
V.  DeMeli,  120  N.  Y.  485;  17  Anf.  St.  Rep.  652,  where  the 
defendant  had  been  called  by  the  plaintiff  to  testfy  as  to  his 
place  of  residence;  Webber  v.  Jackson,  79  Mich.  175;  19 
Am.  St.  Rep.  165,  as  to  a  question  ©r fraud;  Ciardncr  v. 
Connelly,  75  Iowa  205;  State  v.  Cummins,  76  Iowa  133; 
United  Stales  v.  Hall,  44  Fed.  Rep.  864.  See  note,  2i  L. 
R.  A.  424. 

2,  Alexander  v.  Gibson,  2  Camp.  555, 

3,  Gardner  v.  Connelly,  75  Iowa  205. 

4,  Groschke  v.  Bardenheimer,  15  Mo.  App.  353. 

5,  Becker  v.  Koch,  104  N.  Y.  394;  58  Am.  Rep.  515. 

6,  Snell  V.  Gregory,  37  Mich.  500. 

2  861.  Same,  continued. —  The  rule  un- 
der discussion  applies  with  peculiar  force 
where  a  party  calls  his  adversary  as  toitness.^ 
It  often  happens  that  a  litigant  is  compelled 
to  call  the  adverse  party  to  prove  particular 
facts ;  and  it  would  be  an  intolerable  rule,  if 
testimony  given  under  such  circumstances 
could  not  be  controverted.^  The  general  rule 
is  the  same,  although  the  effect  of  such  testi- 
mony is  to  incidentally  discredit  the  former 
witness  and  to  tend  to  show  that  he  is  un- 
worthy of  belief.*  It  is  immaterial  whether 
the  testimony    thus  adduced  shows  that  the 
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witness  was   mistaken  or   whether   it  shows 
that  he  has  willfully  perverted  the  facts.  *    The 
object  of  the  inquiry  is  not  to  discredit  the. 
witness,   but  to  prove  the  facts  relevant  to 
the  controversy;  and  this  should  be   permit- 
ted whatever  the  incidental   result  may   be 
upon   the  credit  of  any    witness.*     Where  a 
party  thus  calls  witnesses  who  give  testimony 
contrary  to   or  inconsistent  with  that   of   a 
former  witness,  the  testimony  of  the  latter  is 
not  necessarily  to   be  wholly  repudiated.     All 
the  testimony  is   submitted   to  the  jury   for 
their  consideration.®     So  when  a  party  proves, 
by  other  testimony,,  facts  in  conflict  with  the 
testimony  of  one  of  his  own  witnesses,  it  is 
error  to  charge  the  jury  that,   when  a  party 
calls   a  witness,    he  vouches  for  him  and  can 
not  deny  that  he  is  unworthy  of   belief.'     It 
is  error  to  instruct  the  jury  that  impeaching 
testimony  as  to  the  contradictory  statements 
of  a  witness  is  "generally  worthless  to  destroy 
the  evidence  of  witnesses  to  facts. "  *     Before 
closing  this  subject,  attention  should  be  called 
to  the  effect  of  impeaching  testimony  consist- 
ing of  the  contradictory  or  inconsistent  state- 
ments of  witnesses.     It  often    happens    that 
such  testimony  is  of  vital   importance  in  its 
effect  upon  the  credit  of  the  witness;  and  it 
is  not  infrequent  that  jurors   fail    to  under- 
stand that  such  testimony  is  only  received  to 
aflPect  the  credibility  of  witnesses.     In  other 
words,  the  impeaching  testimony  does  not  es-^ 
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tablish  or  in  any  way  tend  to  establish  the 
truth  of  the  matters  contained  in  the  contra- 
dictory statements,^ 

1,  DeMeli  v.  DeMeli,  120  N.  Y.  485;  17  Am.  St  Rep. 
652;  Arms  V.  Arras,  113  N.  Y.  646;  Webber  v.  Jackson,  79 
Mich.  175;  IQ  Am.  St.  Rep.  165;  Schmidt  v.  Durnham,  50 
Minn.  96.     See  note,  21  L.  R.  A.  425. 

2,  DeMeli  v.  DeMeli,  120  N.  Y.  485;  17  Am.  St.  Rep.  652; 
Arms  V.  Arms,  113  N.  Y.  646;  Webber  v.  Jnckson,  79 
Mich.  175;  19  Am.  St.  Rep.  165.  This  is  especially  true 
where  the  testimony  relates  to  motives  or  intent,  McLean  v. 
Clark,  31  Fed.  Rep.  501. 

3,  Stockton  V.  Demuth,  7  Watts  (Pa.)  39;  32  Am.  Dec. 
735;Thom  v.  Moore,  21  Iowa  285;  Smith  v.  Ehanert,  43 
Wis.  181;  Warren  v.  Gabriel,  51  Ala.  235;  Brown  v.  Bel- 
lows, 4  Pick.  179.     See  also  cases  next  cited. 

4,  Skipper  v.  State,  59  Ga.  63;  Warren  v.  Gabriel,  51 
Ala.  235;  Pollock  V.  Pollock,  71  N.  Y.  137;  Hunter  v.  Wet- 
sell,  84  N.  Y.  549;  Hall  V.  Houghton,  37  Me.  411;  Rich- 
ards V.  State,  82  Wis.  172;  Norwood  v.  Kenfield,  30  CaJ. 
393;  Olmstead  v.  Winsted  Bank,  32  Conn.  278;  85  Am. 
Dec.  260.  See  also,  Pickard  v.  Bryant,  92  Mich.  430.  See 
note,  60  Am.  Dec.  749. 

5,  Sewell  V.  Gardner,  48  Md.  178.  As  where  it  shows 
the  witness  to  be  wholly  unworthy  of  credit,  McFarland  y. 
Ford,  32  111.  App.  173. 

6,  Bradley  v.  Ricardo,  8  Bing.  57;  Hall  v.  Houghton,  37 
Me.  411;  Brennan  v.  People,  15  111.  51 1;  Henry  v.  Sioux 
City  Ry.  Co.,  75  Iowa  84;  9  Am.  St.  Rep.  457. 

7,  McFarland  v.  Ford,  32  111.  App'.  173. 

8,  Warder  v.  Fisher,  48  Wis.  338. 

9,  Law  V.  Fairfield,  46  Vt.  425;  Jensen  v.  Michigan  Cent 
Ry.  Co.,  102  Mich.  176;  Sellers  v.  Jenkins,  97  Ind.  430; 
Davis  V.  Hardy,  76  tnd.  272;  Hicks  v.  Stone,  13  Minn.  434. 

{862.  Beputation  for  veracity — Mode 
of  impeachment. —  It  has  long  been   the 


1895  IMPBAGHMSNT  OF  WITNS8SES.  {862 

settled  rule  that  it  is  relevant  in  any  action 
to  show  that  the  character  or  reputation .  of 
any  material  witness  for  truth  and  veracity 
is  bad.  The  words  "  character "  and  *'  repu- 
tation" are  often  used  in  this  connection  as 
interchangeable.  Such  use  is  thus  explained 
by  Mr.  Justice  Strong:  "It  is  true  that,  in 
many  cases,  it  has  been  said,  the  regular 
mode  of  examining  is  to  inquire  whether  the 
witness  knows  the  general  character  of  the 
person  whom  it  is  intended  to  impeach,  but, 
in  all  such  cases,  the  word  character  is  used, 
as  synonymous  with  reputation.  What  is 
wanted  is  the  common  opinion,  that  in  which 
there  is  general  concurrence,  in  other  words, 
general  reputation  or  character  attributed. 
That  is  presumed  to  be  indicative  of  actual 
character,  and  hence  it  is  regarded  as  of 
importance  when  the  credibility  of  a  witness 
is  in  question. "  *  This  mode  of  impeachment 
is  a  direct  attack  upon  the  credibility  of  a 
witness.  It  is  necessary  to  first  show  that 
the  impeaching  witness  knows  the  general 
character  of  the  person  to  be  impeached  or 
his  reputation  for  truth  and  veracity  in  the 
community  where  he  resides.  ^  It  is  not  a 
condition  to  the  competency  of  the  impeaching 
witness  that  he  should  reside  in  the  same 
neighborhood;  *  and,  if  the  witness  has 
changed  his  domicil,  his  reputation  at  both 
places  may  be  shown  within  reasonable  limits 
of  time.*    Nor  is  the  evidence  confined  to  the 
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r^mtoHan  of  the  witness  ixi  the  time  of  the 
tricU.*  ThuS|  where  the  witness  had  removed 
from  a  conmiunity  some  years  before  the  trial, 
the  impeaching  testimony  of  his  former  neigh- 
bors may  be  received.'  Since  the  reputation 
of  a  witness  is  usually  the  result  of  a  course 
of  life  or  conduct  extending  through  a  consid- 
erable time,  the  range  of  inquire/  must,  to 
some  extent,  rest  in  the  discretion  of  the  trial 
judge,''  But  if  the  inquiry  relates  to  a  time 
or  place  so  remote  as  to  afford  no  reasonable 
ground  of  information  as  to  the  present  char- 
acter or  reputation  of  the  witness,  the  ques- 
tions should  be  excluded*  ■  While  impeaching 
evidence  may  be  given  of  the  reputation  of 
the  witness  just  before  the  commencement  of 
the  pending  suit,  the  weight  of  the  testimony 
is  lessened,  if  the  damaging  reports  grew  out 
of  the  subject  matter  of  the  suit.  Witnesses 
have  been  held  competent  to  testify  on  the 
subject  who  had  no  knowledge  of  the  charac- 
ter of  the  witness  sought  to  be  impeached, 
until  the  controversy  arose.*  But  a  mere 
stranger f  who  goes  into  the  neighborhood  only 
for  the  purpose  of  ascertaining  the  reputation 
of  the  witness,  is  not  competent  to  testify  on 
the  subject.*®  Contrary  to  the  general  weight 
of  authority,  the  view  has  been  expressed  in 
a  few  cases  that  there  is  no  question  of  com- 
petency for  the  court  to  settle  in  regard  to 
the  knowledge  of  witnesses  called  to  testify 
to  the  point  of  reputation  for  truth  and  ver- 


1897  DfPBAOHMSNT  OF  WITNESSES.  {862 

acity;  that  all  witnesses,  competent  to  testify 
to  any  other  fact  in  the  case,  are  competent 
to  testify  to  the  fact  of  reputation  for  truth, 
and  that  the  inquiry  as  to  amount  and  means 
of  knowledge  of  the  witness  is  for  the  jury." 

1,  Knode  v.  Williamson,  17  Wall.  588.  See  also.  State  v. 
Egan,  59  Iowa  636.  As  to  the  general  subject  of  imf)each- 
ment  by  attacking  character  or  reputation,  see  articles,  30 
Cent.  L.  Jour.  241;  32  Am.  L.  Reg.  229;  36  Cent.  L.  Jour. 
514;  65  L.  Times  61 ;  11  L.  Quart.  Rev.  20. 

2,  Teesev.  Huntingdon,  23  How.  2;  Bogle  v.  Kreitzer,  46 
Pa.  St.  465;  Stokes  v.  State,  18  Ga.  17;  Henderson  v.  Hayne, 
2  Met.  (Ky.)  342;  People  v.  Mather,  4  Wend.  229;  21  Am. 
Dec.  122;  Ford  v.  F'ord,  7  Humph.  (Tenn.)  9^;  Coates  v. 
Sulau,  46  Kan.  341;  Sorrelle  v.  Craig,  9  Ala.  534;  Kelley  v. 
Proctor,  41  N.  H.  139;  State  v.  Parks,  3  Ired.  (N.  C.)  296; 
State  V.  Johnson,  41  La.  An.  574;  Crabtree  v.  Hagenbaugh, 
25  111.  233;  79  Am.  Dec.  324;  People  v.  Rector,  19  Wend.  569; 
Chess  V.  Chess, I  Pen.  &  W.(Pa.)  32;  21  Am.  Dec.  350;  Lyman 
V.  Philadelphia,  56  Pa.  St.  488;  Holbert  v.  State,  9  Tex.  App. 
219;  35  Am.  Rep.  738;  State  v.  Meadows,  18  W.  Va.  658; 
Wilson  V.  State,  3  Wis.  798;  Winter  v.  Central  Iowa  Ry 
Co.»  80  Iowa  443.  When  the  witness  shows  no  knowledge 
of  such  a  character,  he  should  not  be  further  questioned 
on  the  subject,  Com.  v.  Lawler,  12  Allen  585. 

3,  Wallis  V.  White,  58  Wis.  26;  Hadjo  v.  Gooden,  13  Ala. 
718,  where  the  impeaching  witness  lived  twelve  miles  away; 
Dupree  v.  State,  33  Ala.  380;  73  Am.  Dec  422,  where  the 
two  persons  lived  twenty  miles  apart. 

4,  Hamilton  v.  People,  29  Mich.  173;  Sage  v.  State,  127 
Ind.  15;  Coates  v.  Sulau,  46  Kan.  341. 

5,  Sleeper  v.  Van  Middlesworth,  4  Den.  431,  four  years; 
People  V.  Abbot,  19  Wend.  192;  Amidon  v.  Hosley,  54  Vt. 
25,  just  belore  the  trial;  DoUner  v.  Lintz,  84  N.  Y.  669, 
eighteen  months  before;  Com.  v.  Billings,  97  Mass.  405, 
reputation  of  a  witness  eighteen  months  before  the  trial; 
Keator  v.  People,  32  Mich.  484,  for  four  years,  where  the 
witness  had  no  fixed  domicil;  Snow  v.  Grace,  29  Ark.  131, 

159 


^863  IMPEAOHMENT  OF  WITNESSES.  1898 

seven  years;  Pape  v.  Wright,  Ii6  Ind.  502,  sixty  days 
before  the  trial;  Thurmond  v.  State,  27  Tex.  App.  347; 
Watkins  v.  State,  82  Ga.  231;  14  Am.  St.  Rep.  155,  eight 
years.  See  also.  Sun  Fire  Office  of  London  v.  Ayerst,  37 
Neb.  184. 

6,  Sleeper  v.  Van  Middlesworth,  4  Den.  43 1;  Rathbum 
V*  Ross,  46  Barb.  (N.  Y.^  127;  Coates  v.  Sulaa,  46  Kan. 
341.  But  the  testimony  of  one  who  had  known  the  repu- 
tation of  the  witness  years  before  in  Ireland  has  been 
rejected,  Webber  v.  lianke,  4  Mich.  198.  So  it  has  been 
rejected  as  to  former  reputation,  where  the  witness  had 
lived  five  years  in  a  place  and  was  well  known  there.  State 
V.  Potts,  78  Iowa  656.  But  the  contrary  rule  has  been  held, 
and  evidence  as  to  character  eight  years  before  admitted, 
Waikins  v.  State,  82  Ga.  231;  14  Am.  St.  Rep.  155.  In 
Sage  V.  State,  127  Ind.  15,  evidence  as  to  reputation  in  a 
community  was  not  received  where  the  witness  had  been 
absent  seven  years  by  reason  of  imprisonment. 

7,  DoUner  v.  Lintz,  84  N.  Y.  669;  Stratton  v.  State,  45 
Ind.  468;  'Jline  v.  State,  51  Ark.  140;  State  v.  Turner,  36 
^'  C.  534;  State  V.  Spencer,  45  La.  An.  i. 

8,  Rucker  v.  Beaty,  3  Ind.  70;  Webbe|;  v.  Hanke,  4 
Mich.  198;  Aurora  v.  Cobb,  21  Ind.  492;  State  v.  Howard, 
9  N.  H.  485.  Reputation  in  a  place  where  the  residence 
had  ceased  two  and  a  half  years  before  was  held  too  remote 
in  Sun  Fire  Office  v.  Ayerst,  37  Neb.  184. 

9,  Mask  V.  State,  36  Miss.  77;  State  v.  Turner,  36  S.  C. 
534,  where  the  witness  did  not  know  the  individual  per- 
sonally. 

10,  Reid  V.  Reid,  17  N.  J.  Eq.  loi;  Curtis  v.  Fay,  37  Barb. 
(N.  Y.)  64;  Haley  v.  State,  63  Ala.  83. 

11,  Bates  V.  Barber,  4  Cush.  107.  See  also,  Wetherby  v. 
Norris,  103  Mass.  565,  where  such  inquiry  was  held  discre- 
tionary. 

3  863.  Only   general   reputation    for 
truth  and  veracity  admissible. —  Where 

a. witness  is  thus  called  to  impeach  character, 
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he  can  only  speak  of  the  general  reputation 
for  truth  and  veracity  of  the  person  sought 
to  be  impeached  J  The  question  ddes  not  call 
for  the  individucd  opinion  or  feeling  of  the 
witness  upon  the  subject,  but  for  his  knowl- 
edge, for  the  general  speech  of  people  con- 
cernine:  the  other  witness  and  the  common 
repute  which  he  bears  among  those  who  know 
him,  since  this  is  the  only  mode  in  which  his 
reputation  can  be  ascertained.'  Hence  it 
would  not  be  sufficient  foundation,  if  tl^e  wit- 
ness should  only  know  the  repute  in  which 
the  other  witness  is  held  by  two  or  three 
neighbors;  *  nor  to  merely  show  that  the  wit- 
ness had  had  business  relations  with  such  per- 
son ;  *  nor  ought  the  question  to  be  limited  to  the 
reputation  of  the  witness  among  those  "  who 
deal  and  associate  with  him. "  *  But  it  is  not 
necessary,  nn  order  to  lay  the  foundation,  to 
show  that  the  impeaching  witness  knows  the 
reputation  sustained  by  the  other  witness 
among  "a  majority  of  the  neighbors."*  Under 
this  rule,  inquiry  cannot  be  made  of  the  im- 
peaching witness  as  to  particular  facts  which 
tend  to  discredit  the  reputation  of  the  person 
sought  to  be  impeached j^  for  example,  such 
proof  cannot  be  given  as  to  his  habits  of  in- 
temperance,® or  that  he  is  a  notorious  counter- 
feiter,* or  that  he  is  esteemed  a  horse  thief,  ^® 
or  that,  in  a  former  case,  he  gave  testimony 
which  was  not  believed  by  the  jury,"  or  that 
he  had  been  habitually  a  witness  in   a  given 
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class  of  cases,"  or  that  he  is  an  habitual  liti- 
gant,!' or  j;hat  a  witness  is  dangerous,  when 
intoxicated,"  or  as  to  the  chasity  of  the  wit- 
ness, unless  chastity  is  in  issue,"  or  as  to 
alleged  frauds  committed  by  the  witness." 

1,  Bucklin  v.  State,  20  Ohio  18;  Kennedy  v.  Upshaw,  66 
Tex.  442.  But  the  testimony  is  not  rendered  inadmissible 
by  the  omission  of  the  word  **  general,  "  if  the  evidence 
shows'  that  it  is  based  on  general  reputation,  Coates  v. 
Sulau,  46  Kan.  341.  It  the  witness  is  well  known  in  the 
city,  the  inquiry  should  not  be  confined  to  the  locality  of  his 
dwelling  place,  People  v.  Lyons,  51  Mich.  215. 

2,  Ayres  v.  Duprey,  27  Tex.  593;  Kimmel  v.  Kimmel,  3 
Serg.  &  R.  (Pa.)  336;  8  Am.  Dec.  655;  Crabtree  v.  Kile,  21 
III.  180;  Bucklin  v.  State,  20  Ohio  18;  French  v.  Millard,  2 
Ohio  St.  44;  Com.  v.  Lawler,  12  Allen  585;  Benesch  v. 
Wagner,  12  Col.  534;  13  Am.  St.  Rep.  254;  Teese  ▼. 
Huntington,  23  How.  2;  Dave  v.  State,  22  Ala.  23;  People 
V.  Webster,  89  Cal.  575.  It  is  not  sufficient  as  a  basis  for 
the  witness  to  say:  "I  have  heard  others  say;  "  it  should 
be  the  general  report,  Wike  v.  Lightner,  ii  Serg.  &  K. 
(Pa.)  198. 

3,  Matthewson  v.  Burr,  6  Neb.  312;  Com.  v.  Rogers, 
136  Mass.  158;  Pickens  v.  State,  61  Miss.  563. 

4,  Healy  v.  Terry,  9  N.  Y.  S.  519;  Sargent  v.  Wilson,  59 

N.  H.  396. 

5,  Dance  v.  McBride,  43  Iowa  624. 

6,  Dave  v.  State,  22  Ala.  23;  Robinson  y.  State,   16  Fla. 

835- 

7,  Johnson  v.  State,  61  Ga.  305;  Dimick  v.  Downs,  S2 
III.  570;  Meyncke  v.  State,  68  Ind.  401;  Conley  v.  Meeker, 
85  N.  Y.  618;  Bucklin  v.  State,  20  Ohio  18;  Johnson  v. 
Brown,  51  Tex.  65;  Thurman  v.  Virgin,  18  B.  Mon.  (Ky.) 
785;  Barton  v.  Morphes,  2  Dev.  (N.  C.)  520;  Wike  v. 
Lightner,  11  Serg.  &  K.  (Pa.)  198;  Sharon  v.  Sharon,  79 
Cal.  633;  Stale  V.  Barrett,  40  Minn.  65;  State  v.  Jackson, 
44  I^.  An.  160. 
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8,  Hoitt  V.  Moulton,  21  N.  H.  586;  Thayer  v.  Boyle,  30 
Me.  475;  State  v.  Nelson,  10 1  Mo.  464;  People  v.  Kahler, 
93  Mich.  625. 

9,  Crane  v.  lliayer,  18  Vt.  162;  46  Am.  Dec  14a. 

10,  State  V.  Sater,  8  Iowa  420. 

11,  Schenck  v.  Griffin,  38  N.  J.  L.  462. 

12,  Rebecca  Lea  v.  State,  64  Miss.  294. 

13,  Palmeri  v.  Manhatten  Ry.  Co.,  133  N.  Y.  261. 

14,  State  y.  Nelson,  10 1  Mo.  464. 

15,  Com.  V.  Moore,  3  Pick.  194;  Com.  v.  Churchill,  1 1 
Met.  538;  45  Am.  Dec  229;  Jackson  v.  Lewis,  13  Johns. 
504;  Bakeman  v.  Rose,  18  Wend.  146;  Spears  v.  Forrest, 
15  Vt.  43$;  Leverich  v.  Frank,  6  Ore.  212;  People  v.  Yslas, 
27  Cal.  630;  State  v.  Morse,  67  Me.  428;  Dimickv.  Downs, 
82  III.  570;  State  V.  Clawson,  30  Mo.  App.  139,  especially 
as  to  a  male  witness;  Mclnerny  v.  Irvin,  90  Ala.  275.  See 
also,  Crump  V.  Com.,  (Ky.)  20  S.  W.  Rep.  390.  As  we 
have  seen,  in  cases  of  rape  and  in  some  other  offenses  against 
women,  the  character  of  the  prosecutrix  for  chastity  may  be 
shown,  see  sec.  846  sup>a.  See  also.  Pleasant  v.  -State,  15 
Ark.  624;  Mclnerny  v.  Irvin,  90  Ala.  275;  State  v.  Rogers, 
108  Mo.  202 ;  People  v.  Harrison,  93  Midi.  594;  People  v. 
Mills,  94  Mich.  630. 

16,  Sarrelle  v.  Craig,  9  Ala.  535. 

1 864.  The  view  that  the  inquiry  may 
relate  to  moral  character  generally. — 

The  view  is  sustained  by  high  authority  that 
the  inquiry  into  the  general  character  of  the 
witness  should  not  be  restricted  to  his  repu- 
tation for  truth  and  veracity,  but  should  be 
allowed  to  involve  his  entire  moral  character. 
It  is  urged  that  it  may  frequently  happen 
that  persons  of  known  infamous  character 
may    have   established  no  reputation   as    to 
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truthfulness  or  lack  of  truth,  and  that  society 
may  have  had  no  opportunity  of  ascertaining 
whether  their  statements  are  generally  true 
or  false.  It  is  further  urged  that  the  jury 
can  be  safely  trusted  with  a  full  knowledge  of 
the  general  moral  standing  of  the  witness; 
that,  while  they  would  not  reject  his  testi- 
mony on  account  of  minor  views,  they  would 
be  justified  in  so  doing,  if  general  turpitude 
were  shown.  ^  The  English  rule  is  thus  stated 
in  quite  general  terms  by  Mr.  Stephen :  "  The 
credit  of  any  witness  may  be  impeached  by 
the  adverse  party  by  the  evidence  of  persons 
who  swear  that  they,  from  their  knowledge 
of  the  witness,  believe  him  to  be  unworthy 
of  credit  upon  his  oath.  Such  persons  may 
not  uDon  their  examination-in-chief  give  rea- 
sons for  their  belief,  but  they  may  be  asked 
their  reasons  in  cross-examination;  and  their 
answers  cannot  be  contradicted. "  '  Although 
the  tendency  of  English  authorities  is  to  give 
considerable  latitude  to  this  inquiry,  and 
although  this  view  has  the  support  of  some 
American  authority,  the  prevailing  rule  in 
this  country  is,  as  we  have  seen,  to  confine 
the  inquiry  to  the  reputation  of  the  witness 
for  truth  and  veracity,^  After  the  proper 
foundation  has  been  laid  by  showing  that  the 
witness  knows  the  reputation  for  truth  and 
veracity  of  the  person  in  question  in  the  com- 
munity where  he  lives,  the  next  interrogalory 
should  be,  what  thai,  reputation  is. 


1903  IMPEACHMENT  OF  WITNESSES.  3866 

1,  R.  V.  Watson,  13  How.  St.  Tr.  458;  Carpenter  y. 
Wall  II  Adol.  &  Ell.  803;  Anon.,  I  Hill  (S.  C.)  258;  State 
V.  Bos  well,  2  Dev.  (N.  C.)  209;  Hume  v.  Scott,  3  A.  K. 
Marsh.  (Ky.)  260;  State  v.  Hamilton,  55  Mo.  520;  Slate  v. 
Breeden,  58  Mo.  507;  Walton  v.  State,  188  Ind.  9;  Daven- 
port V.  State,  85  Ala.  336;  Atwood  v.  Impson,  20  N.  J.  Eq. 
150;  Slate  V.  Raven,  115  Mo.  419;  DoUner  v.  Lintz,  84  N. 
Y.  669;  Tayl.  Ev.  sec.  1471.  In  Missouri,  this  question 
was  held  proper:  "  Do  you  know  the  defendant's  general 
character  in  the  neighborhood  where  he  lives  for  truth  and 
veracity,  honesty,  chastity  and  morality?  "  State  v.  Clinton, 
67  Mo.  380;  29  Am.  Rep.  506.  In  a  few  states,  under 
statutes,  evidence  may  relate  to  reputation,  as  to  the  general 
moral  character,  Morrison  v.  State,  76  Ind.  335;  Majors  v. 
State,  29  Ark.  112;  Cline  v.  State,  51  Ark.  140.  See  LOies, 
73  Am.  Dec.  771;  $6  Am.  Dec.  219. 

2,  Steph.  Ev.  art.  133. 

3,  Dimick  v.  Downs,  82  111.  570;  Rudsill  v.  Slingerland, 
18  Minn.  380;  Sargent  v.  Wilson,  59  N.  H.  396;  Shaw  v. 
Emery,  42  Me.  59;  Amidon  v.  Hosley,  54  Vt.  2$;  Quin- 
sigamond  Bank  v.  Hobbs,  ii  Gray  250;  State  v.  Randolph, 
24  Conn.  363;  Warner  V.  Lockerby,  31  Minn.  421;  Hillis  v. 
Wylie,  26  Ohio  St.  574;  Laclede  Bank  v.  Keeler,  109  HI. 
385;  Lenox  v.  Fuller,  39  Mich.  268;  Kennedy  v.  Up^haw, 
66  Tex.  442;  Ketchingman  V.  State,  6  Wis.  426.  In  Cali- 
fornia, the  inquiry  is  as  to  reputation  for  truth,  honesty  and 
integrity.  People  v.  Markham,  64  CaL  157.  See  also  the 
cases  cited  above. 

3  865.  Inquiry  as  to  believing:  the 
witness  under  oath. —  It  has  been,  the  sub- 
ject of  considerable  discussion  whether  the 
witness  may  be  asked,  on  stating  such  repu- 
tation to  be  bad,  if,  from  that  reputation, 
he  would  believe  the  person  in  question  under 
oath.  It  is  urged,  as  an  objection  to  such 
inquiry,  that  the  opinion  of  the  witness 
should  not  be  substituted  for  that  of  the  jury; 
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that  the  admission  of  such  opinions  is  a  de- 
parture from  the  usual  rules  of  evidence,  and 
that  it  gives  an  opportunity  to  bring  before 
the  jury  the  prejudices,  feelings  and  hostility 
of  witnesses.^  On  the  other  hand,  it  is  urged, 
in  favor  of  the  admission  of  such  testimony, 
that  witnesses  frequently  misunderstand  the 
nature  of  impeaching  questions,  assuming 
that  they  relate  to  character  in  general 
rather  than  to  reputation  for  veracity,  and 
that,  when  the  question  of  credit  is  thus  di- 
rectly presented,  the  witness  will  better 
understand  the  nature  of  the  inquiry  and 
more  carefully  weigh  his  answer.  It  is  also 
urged  that  the  reputation  of  the  witness 
sought  to  be  impeached  is  not  a  mere  matter 
of  opinion,  but  one  of  fact;  that  on  this  sub- 
ject, as  in  a  large  class  of  other  cases,  ordin- 
ary witnesses  may  give  their  conclusions, 
where  their  means  of  knowledge  have  been 
stated,  and  that  the  jury  can  best  judge  of 
the  credibility  of  the  witness  who  is  attacked, 
when  they  know  the  extent  to  which  such 
credibility  has  been  impaired.^  Although, 
as  we  have  seen,  the  propriety  of  such  ques- 
tions has  been  doubted,^  yet  the  great  weight 
of  authority  sustains  the  practice.  *  In  a  few 
states,  however,  there  is  some  departure  from 
the  rule.  Thus  in  one  state,  it  is  held  that 
the  inquiry  can  only  be,  whether  the  witness  is 
deserving  of  credit  on  oath.*^  In  a  few  other 
states,  the  inquiry    is    not   allowed    at  all.* 
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Although  it  is  usual  to  ask  the  witness  whether 
he  would  believe  the  person  sought  to  be  im- 
peached under  oath,  this  is  not  required.'' 

1,  Phillips  V.  Kingfield,  19  Me.  375;  36  Am.  Dec.  760. 

2,  Hamilton  v.  People,  29  Mich.  173;  Watson  v.  Roode, 
30  Neb.  264. 

3,  Phillips  V.  Kingfield,  19  Me.  375;  36  Am.  Dec.  760; 
Walton  V.  State,  88  Ind.  9;  Hooper  v.  Moore,  3  Jones 
(N.  C.)  428;  Benesch  v.  Waggner,  12  Col.  534;  13  Am.  St. 
Rep.  254;  Greenl.  Ev.  sec.  461. 

4,  R.  V.  Brown,  10  Cox  Cr.  C.  453;  Stevens  v.  Irwin,  12 
Cal.  306;  Eason  v.  Chapman,  21  111.  33;  Knight  v.  House, 
29  Md.  194;  96  Am.  Dec.  515;  Kealor  v.  People,  32  Mich. 
484;  People  V.  Rector,  19  Wend.  569;  People  v.  Mather,  4 
Wend.  229;  21  Am.  Dec.  122;  State  v.  Bos  well,  2  Dev. 
(N.  C)  209;  Anon.,  i  Hill  (S.  C.)  258;  Ford  v.  Ford,  7 
Humph.  (Tenn.)  92;  Wilson  v.  State,  3  Wis.  798;  Lyman 
V.  Philadelphia,  56  Pa.  St.  488;  Hillis  v.  Wylie,  26 Ohio  St. 
574;  Bullard  v.  Lambert,  40  Ala.  204;  Stokes  v.  State,  18 
Ga.  17;  State  v.  Meadows,  18  W.  Va.  658;  Stale  v.  Chris- 
tian, 44  La.  An.  950;  Nelson  v.  State,  32  Fla.  244;  i  Phill. 
Ev.  229;  I  Stark.  Ev.  182.  According  to  Mr.  Stephen,  the 
impeaching  witness  may  state  that,  from  his  knowledge  of 
the  witness,  he  believes  him  unworthy  of  credit  on  oath, 
Steph.  Ev.  art.  133.  It  has  been  held  no  error  to  exclude 
the  following  question:  "  From  that  reputation,  would  you 
or  not,  in  a  case  where  he  was  personally  interested,  believe 
him  under  oath?"  This  allows  the  witness  to  encroach 
upon  the  province  of  the  jury  in  weighing  the  effect  of  in- 
terest upon  credibility,  Massey  y.  Farmers  Bank,  104  111. 
327.    Contra,  Knight  v.  House,  29  Md.  194;  96  Am.  Dec. 

515. 

5,  Bluitt  V.  State,  12  Tex.  App.  39;  Holbert  v.  State,  9 
Tex.  App.  219;  35  Am.  Rep.  738. 

6,  Walton  v.  State,  88  Ind.  9;  State  v.  Rush,  77  Me.  519. 

7,  People  V.  Mather,  4  Wend.  229;  25  Am.  Dec.  221; 
LAclede  Bank  v.  Keeler,  109  111.  385;  People  v.  Tyler,  35 
Cal.  553;  Mitchell  v.  State,  94  Ala.  68. 
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i  866.  Effect  of  impeachment. —  Where 
the  general  reputation  of  the  witness  for  truth 
and  veracity  is  proven  to  be  bad,  the  jury 
may  properly  disregard  his  evidence  except 
in  so  far  as  he  is  corroborated  by  other  cred- 
ible testimony;'^  and  the  court  may  properly 
instruct  the  jury  that,  if  the  witness  has 
been  successfully  impeached  either  by  direct 
contradiction  or  by  proof  of  general  bad  char- 
acter, his  testimony  may  be  disregarded,  un- 
less there  is  such  corroboration.'  Since  it  is 
the  province  of  the  jury  to  judge  of  the  effec- 
tiveness of  the  impeachment  and  to  determine 
whether  any  part  of  the  testimony  of  an  im- 
peached witness  should  be  believed,  the  court 
may  properly  refuse  to  instruct  them  not  to 
give  credit  to  such  testimony.'  The  general 
rules  already  given  apply  to  all  witnesses 
alike,  hence  the  reputation  of  an  impeaching 
witness  for  truth  and  veracity,  *  or  that  of  a 
party  to  the  action  may  be  impeached,  as  in 
the  case  of  ordinary  witnesses.* 

1,  Watson  V.  Roode,  30  Neb.  264.  See  sees.  903  et  seq» 
infra, 

2,  Loehr  v.  People,  132  111.  504. 

3,  People  V.  O'Brien,  68  Mich.  468.  The  whole  matter 
is  for  the  jury.  Spies  v.  People,  122  111.  I;  3  Am.  St.  Rep. 
320.  But  it  has  been  held  improper  to  instruct  the  jury 
that  one  who  had  served  out  his  term  for  burglary  was  not 
entitled  to  full  credit,  People  v.  McLane,  60  Cal.  412. 

4,  Phillips  v.  Thorn,  84  Ind.  84;  43  Am.  Rep.  85;  State 
V.  Cherry,  63  N.  C.  493;  Starks  v.  People,  5  Den.  106; 
State  v.  Brandt,  14  Iowa,  180;  State  v.  Moore,  25  Io¥ra 
128;  95  Am.  Dec.  776;  Long  v.  Lanikin,  9  Cush.  361. 
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5,  Foster  v.  Newbrough,  58  N.  Y.  481;  Wright  v.  Hanna, 
98  Ind.  217;  People  v.  Beck,  58  Cal.  212. 

i  867.  Cross-examination  of  impeach- 
ing witness.  —  There  are  peculiar  reasons 
for  allowing  a  searching  cross-examination  of 
the  impeaching  witness.  It  may  not  only  be 
important  to  test  the  credibility  of  the  wit- 
ness, but  to  ascertain  whether  he  is  not  tes- 
tifying concerning  his  own  knowledge  or  pri- 
vate opinion,  and  not  as  to  the  general  repu- 
tation of  the  witness  sought  to  be  impeached.* 
As  in  cross-examination  upon  other  subjects, 
the  extent  of  the  inquiry  rests  largely  in  the 
discretion  of  the  trial  judged  It  has  been 
urged  that,  if  the  witness  can  be  interro- 
gated as  to  the  sources  of  his  information, 
and  as  to  the  statements  of  others  on  which 
he  bases  his  answer,  the  questions  would  lead 
to  protracted  inquiries  and  to  the  betrayal  of 
confidences;  but  these  inconveniences  must 
yield  to  the  necessity  for  the  discovery  of  the 
truth.*  Hence  the  witness  may  be  asked 
fully  as  to  his  means  of  knowledge  and  the 
sources  of  his  information  upon  the  subject.* 
If  the  witness  testifies  to  the  good  character 
of  the  party,  he  may  be  asked  if  he  does  not 
know  oi  particular  acts  inconsistent  with  such 
good  character.*  But  it  is  held  that  an  im- 
peaching witness  cannot  be  asked  if  he  has 
personal  knowledge  of  any  particular  act  of 
bad  conduct   of  such  person.®    He   may   be 


1867    DCPXAOHMSNT  OF  WITNESSES.     1908 

asked  to  state  the  names  of  all  persons  whom 
he  has  heard  make  statements  unfavorable  to 
the  reputation  of  the  person  in  question,^  and 
what  each  person  said.'  The  cross-examiner 
may  ascertain  whether  the  unfavorable  reports 
are  general  or  confined  to  a  few  persons,*  and 
whether  the  witness  knows  the  meaning  of 
reputation  as  used  in  this  connection."  It 
may  be  shown  that  the  impeaching  witness 
has  made  statements  on  the  subject,  conflicting 
with  his  present  statements." 

1,  Weeks  v.  Hull,  19  Conn.  376;  50  Am.  Dec.  249;  State 
V.  Miller,  71  Mo.  89.  But  the  reasons  for  a  witness*  view 
are  only  to  be  called  out  on  cross-examination,  Birmingham 
Union  Ry.  Co.  v.  Hale,  90  Ala.  8.  As  to  the  rebuttal  of  im- 
peaching testimony,  see  article,  38  Cent.  L.  Jonr.  321. 

2,  Arnold  v.  Nye,  23  Mich.  286. 

3,  Weeks  v.  Hull,  19  Conn.  376;  50  Am.  Dec.  249. 

4,  State  V.  Howard,  9  N.  H.  485;  People  v.  Mather,  4 
Wend.  229;  21  Am.  Dec.  122;  Weeks  v.  Hull,  19  Conn. 
376;  50  Am.  Dec.  249;  Annis  v.  People,  13  Midi.  511; 
Phillips  V.  Kingfield,  19  Me.  375;  36  Am.  Dec  760;  State 
V.  Reed,  41  La.  Ann.  581;  Montgomery  v.  CroMthwaity  90 
Ala.  553. 

5,  State  V.  Merriman,  34  S.  C.  16. 

6,  Fox  V.  Com.,  (Ky.)  i  S.  W.  Rep.  396. 

7,  Bates  V.  Barber,  4  Cush.  107;  State  v.  Miller^  71  Mo. 
91;  Lower  v.  Winters,  7  Cow.  263;  State  v.  Perkins,  66 
N.  C.  126.  If  it  appears  on  cross-examination  that  the  bad 
reports  concerning  the  witness  are  based  on  suspicion,  the 
party  calling  the  witness  cannot  show  that  the  suspicions  are 
without  foundation,  State  v.  Woodworth,  65  Iowa  141. 

8,  Annis  V.  People,  13  M:ch.  51 1;  State  v.  Perkins,  66 
N.  C.  126;  Aneals  v.  People,  134  IlL  401,  details  of  an 
assault  held  inadmissible. 
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9,  People  V.  Mather,  4  Wend.  229;  21  Am.  Dec  122; 
State  V.  Meadows,  i8  W.  Va.  658;  Phillips  v.  Kingfield,  19 
Me.  375;  36  Am.  Dec  760. 

10,  Bullard  v.  Lambert,  40  Ala.  204;  Hutts  v.  Hutts,  62 
Ind.  214. 

11,  State  V.  Lawlor,  28  Minn.  216;  Lyles  v.  Com.,  88  Va. 
396,  where  it  is  held  that  the  question  of  his  credibility  rests 
with  the  jury. 

i  868.  SuBtaining  an  impeached  wit- 
ness—  Laying  foundation. —  We  have  al- 
ready seen  that  a  person  cannot  impeach  his 
own  witness  by  proving  his  bad  character  for 
truth  and  veracity.'  It  is  equally  clear,  as  a 
general  rule,  that  the  party  cannot  /ortify 
the  credit  of  his  witness  by  proving  good  char- 
acter for  truth,  until  the  credibility  of  the 
witness  has  been  assailed; '  nor  does  evidence 
disputing  the  testimony  of  a  witness  render 
competent  evidence  introduced  to  sustain  his 
reputation  for  veracity.  ^  But,  when  the  repu- 
tation of  a  witness  is  thus  directly  attacked 
by  the  adverse  party,  such  reputation  may  be 
sustained  by  evidence  of  other  witnesses  that 
it  is  good,  and  that  they  would  believe  the 
witness  under  oath.*  Of  course,  the  sustain- 
ing witness  in  such  cases  must  have  knowl- 
edge of  such  reputation,  and  the  proper  foun- 
dation for  the  testimony  must  be  laid.*  But 
it  is  not  a  necessary  condition  that  he  should 
have  heard  the  reputation  of  the  loitness  dis- 
cussed or  called  in  question,  since  it  is  to  be 
presumed  that  those  who  are  well  acquainted 
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with  the  witness  and  his  associates  would 
have  heard  of  the  fact,  if  his  reputation  for 
veracity  was  often  assailed  or  called  in  ques- 
tion. If  the  testimony  were  not  allowed  un- 
der such  circumstances,  "  the  most  respectable 
man  in  the  community  might  fail  in  being 
supported,  if  his  character  for  truth  should 
happen  to  be  attacked.  Living  all  his  life 
above  suspicion,  his  truth  would  rarely  be 
the  subject  of  remark.  A  neighbor  might  be 
obliged  to  admit,  as  in  this  case,  that  he  had 
never  heard  it  spoken  of,  and  yet  be  undoubt- 
edly competent  to  sustain  him."*  Accord- 
ingly the  ruie  has  often  received  judicial 
sanction  that,  when  a  person's  character  has 
not  been  called  in  question,  this  fact  affords 
good  evidence  that  his  character  is  good.^ 

1,  See  sees.  857,  858  supra.  See  note,  11  Am.  Dec  757- 
760,  on  corroborative  testimony. 

2,  Brann  v.  Campbell,  86  Ind.  516;  State  v.  Cooper,  71 
Mo.  436;  Starks  v.  People,  5  Den.  106;  Wertz  v.  May,  21 
Pa.  St.  274;  Rogers  v.  Moore,  10  Conn.  13;  Newton  v.  Jack- 
son,  23  Ala.  335,  where  a  witness  was  contradicted,  bat  not 
impeached;  Merriam  v.  Hartford  Ry.  Co.,  20  Conn.  354; 
52  Am.  Dec  344,  which  makes  an  exception  to  the  general 
rule  in  the  case  of  a  stranger  from  another  state  being  a 
witness.  See  also,  State  v.  Fruge,  44  La.  An.  165.  But  if 
such  evidence  is  admitted,  it  is  not  reversible  error,  Greeny. 
State,  (Tex.)  12  S.  W.  Rep.  872. 

3,  Stevenson  v.  Gunning's  Estate,  64  Vt.  601;  Dieffender- 

fer  v.  Scott,  5  Ind.  App.  243. 

4,  Hamilton  v.  People,  29  Mich.  173;  Sloan  v.  Edwards, 
61  Md.  89;  State  v.  Nelson,  58  Iowa  208;  Com.  v.  Tngra- 
ham,  7  Gray.  46;  Morss  v.  Palmer,  15  Pa.  St.  Ji;  Stapev. 
People,  85  N.  Y.  390;  Clackner  v.  State,  33  Ind.  412;  Peo- 
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pie  V.  Rector,  19  Wend.  569;  McCutchen  v.  McCutchen,  9 
Port.  (Ala.)  650;  Haward  v.  Galbraith,  (Tex.)  30  S.  W.  Rep. 
689;  Holly  V.  Sute,  (Ala.)  17  So.  Rep.  102. 

5,  Clay  V.  Robinson,  7  W.  Va.  348;  Cook  v.  Hunt,  24  111. 
535.     See  also,  Gifford  v.  People,  148  111.  173. 

6,  People  V.  Davis,  21  Wend.  309;  Davis  v.  Franke,  33 
Gratt.  (Va.)4i3;  Taylor  v.  Smith,  16  Ga.  7;  State  v.  Lee,  22 
Minn.  407;  21  Am.  Rep.  769;  Lemons  v.  State,  4  W.  Va. 
755;  6  Am.  Rep.  293;  State  v.  Nelson,  58  Iowa  208;  Buck- 
lin  V.  State,  20  Ohio  18;  Morss  v.  Palmer,  15  Pa.  St.  51; 
First  Nat.  Bank  v.  Wolff;  79  Cal.  69;  Hodgkins  y.  State,  89 
Ga.  761.    But  see,  Magee  v.  People,  139  111.  138. 

7,  See  cases  last  cited. 

1 869.  Same,  continued.  —  We  have  seen 
that  the  courts  should  confine  the  testimony 
of  impeaching  witnesses  within  reasonable 
limits  as  to  time  and  place.*  Although  the 
same  principle  applies  when  witnesses  are 
called  to  sustain  reputation,  the  courts 
justly  allow  somewhat  more  latitude  in  this 
respect.  If  the  witness  attacked  could  only 
prove  his  good  reputation  in  a  single  neigh- 
borhood or  at  the  time  of  the  trial,  serious 
injustice  might  be  inflicted  both  upon  him 
and  the  party  for  whom  he  is  called  by  an 
unjust  and  unexpected  attack.^  It  is  not 
necessary  to  the  admission  of  sustaining  testi- 
mony that  the  attack  by  impeachment  should 
have  been  successful.  It  is  held  "  that  any 
inquiries  of  witnesses  by  one  party  as  to  the 
general  reputation  for  truth  and  veracity  of 
a  witness,  introduced  by  the  other  party,  are 
to  be  considered  as   an   impeachment  of  the 
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general  character  of  the  witness,  so  far  as  to 
open  that  subject  to  the  introduction  of  evi- 
dence to  sustain  his  good  character."'  The 
party  who  voluntarily  opens  this  issue  can- 
not, because  he  finds  that  he  has  been  unsuc- 
cessful, limit  the  inquiry  to  the  testimony  of 
his  own  witnesses.*  When  a  witness  has  tes- 
tified to  the  good  character  of  another,  he 
may  be  cross-examined  as  to  the  existence  of 
reports  which  may  have  existed  in  respect  to 
such  person;*  and,  if  he  testified  to  the  exis- 
tence of  any  such  reports  from  which  an  un- 
favorable inference  might  be  drawn,  he  may 
be  asked  on  re-examination  to  state  the  na- 
ture of  such  reports,  in  order  that  the  jury 
may  judge  whether  they  are  of  such  a  kind 
as  to  impair  the  credibility  of  the  witness.* 

1,  See  sees.  862  et  seq,  supra, 

2,  Morss  V.  Palmer,  15  Pa.  St.  51 ;  Chess  v.  Chess,  i  Pen. 
&  W.  32;  21  Am.  Dec  350;  Slratton  v.  Slate,  45  Ind.  468. 

3,  Com.  V.  Ingraham,  7  Gray  49, 

4,  Com.  v.  Ingraham,  7  Gray  49. 

5,  Stape  V.  People,  85  N.  Y.  390. 

6,  Stape  V.  People,  85  N.  Y.  390,  where  it  is  held  that 
the  person  calling  the  witness  had  the  right  to  ask  whether 
the  reports  were  in  respect  to  his  drinking  and  trading 
horses. 

\  870.  Does  a  collateral  attack  admit 
impeaching  testimony.  — While  it  is  clear 
that  a  direct  attack  upon  the  reputation  of  a 
witness  admits  evidence  to  sustain  l)is  cred- 
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ibility,  the  question  whether  such  evideoce  is 
rendered  admissible  by  a  collateral  attack  is 
Involved  in  more  diflBculty.  It  has  sometimes 
been  held  that,  if  it  appears  from  the  cross- 
examination  of  a  witness  that  he  has  been 
guilty  of  immoral  conduct,*  or  charged  with  a 
criminal  offense,'^  he  may  be  sustained  by  ev- 
idence of  good  character  for  truth.  So  it  was 
held  that,  when  a  witness  was  assailed  by  ev- 
idence that  he  had  been  suborned  and  paid  for 
his  testimony,  his  good  character  for  veracity 
might  be  shown.'  So  the  same  class  of  tes- 
timony has  been  received  in  an  action  on  an 
insurance  policy,  where  the  defendant  had 
sought  to  prove  that  the  plaintiff  had  burned 
his  building  and  made  false  proofs  of  loss*/ 
and  in  an  action  for  forgery  where  the  defend- 
ant sought  to  prove  that  a  witness  for  the 
state  had  himself  committed  the  forgery, 
proof  of  the  good  character  of  such  witness 
was  allowed.*  In  a  New  York  case,  which 
reviews  the  authorities  from  that  state  which 
are  cited  above,  the  conclusion  of  the  court 
was  thus  stated:  "In  general,  a  party  will 
not  be  permitted  to  give  evidence  of  his  wit- 
ness' good  character,  until  it  has  been  at- 
tacked on  the  other  side,  either  by  the  ev- 
idence of  witnesses  called  for  such  purpose, 
or  by  the  evidence  of  the  witness  on  cross-ex- 
amination, going  to  impeach  his  general  char- 
acter.*'* In  this  case,  it  was  held  that  such 
evidence  was  not  made  admissible  by  the  fact 
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that  the  witness  had  stated  on  cross-exami- 
nation that  he  had  been  prosecuted  for  perjury. 
As  we  have  seen,  altnough  it  is  held  in  some 
of  the  cases  that  answers  on  cross-examina- 
tion, which  tend  to  disparage  the  character  of 
the  witness,  are  sufiBcient  to  render  admissi- 
ble sustaining  evidence  of  his  good  character, 
and  although  there  is  considerable  authority 
in  the  decisions  to  support  this  view,  the 
practice  would  undoubtedly  lead  to  great  con- 
fusion and  the  multiplicity  of  collateral  issues, 
unless  carefully  guarded  by  the  discretion  of 
the  trial  judge.  ^  It  is  well  settled  that,  whef^i 
proof  is  given,  either  by  cross-examination  or 
other  evidence,  that  the  witness  has  been  con- 
victed of  a  crime,  his  good  reputation  for  truth, 
since  such  conviction,  may  he  shown.  *  And  such 
testimony  is  not  received  where  it  appears  that 
the  witness  was  acquitted,'  or  merely  charged 
with  crime  without  a  conviction.'®  So  where 
a  witness  admitted,  on  cross-examination,  that 
he  had  been  drunk  on  various  occ£^sions,  it 
was  held  that  this  did  not  render  testimony 
admissible  as  to  his  general  good  character 
for  veracity." 

1,  People  V.  Rector,  19  Wend.  569;  Rex.  v.  Clarke,  2 
Stark.  241.  But  see.  People  v.  Gray,  7  N.  Y.  378.  See 
note,  88  Am.  Dec.  321. 

2,  Carter  v.  People,  2  Hill  317;  Central  Banking  Ca  ▼. 
Dodd,  83  Ga.  507. 

3,  People  V.  Ah  Fat,  48  Cal.  61. 

4,  Mosely  v.  Vermont  Ins.  Co.,  55  Vt.  141. 
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5,  Webb  V.  State,  29  Ohio  St.  351. 

6,  People  V.  Gay,  7  N.  Y.  381;  Russell  v.  Coffin,  8  Piclc 
143;  Rogers  v.  Moore,  10  Conn.  13;  Fulkerson  v.  Murdock, 
53  Mo.  App.  151;  Diffenderfer  v.  Scott,  5  Ind.  App.  243. 
See  sec.  868  supra,  A  very  liberal  rule  as  to  what  is  an 
attack  upon  the  character  of  a  witness  obtains  in  some  states. 
Slate  V.  Cherry,  63  N.  C.  493;  Paine  v.  Tilden,  20  Vt.  554; 
State  V.  DeWolf,  8  Conn.  93.     See  the  next  section. 

7,  See  dissenting  opinion  of  Bronson  J.  in  People  v.  Gay, 
7  N.  Y.  378;  People  v.  Rector,  19  Wend.  569;  Diffenderfer 
V.  Scott,  5  Ind.  App.  243;  Hannah  v.  McKeUop,  49  Barb. 
342;  Braddee  v.  Browntield,  9  Watts  (Pa.)  124;  Schaser  v. 
State,  36  Wis.  429. 

8,  People  V.  Webb,  29  Ohio  St.  351;  Gertz  v.  Fitchburg 
Ry.  Co.,  137  Mass.  77;  50  Am.  Rep.  285;  R.  v.  Clarke,  2 
Stark.  241;  Wick  v.  Baldwin,  51  Ohio  St.  51. 

9,  Harrington  v.  Lincoln,  4  Gray  563,  64  Am.  Dec.  95. 

10,  People  V.  Gay,  7  N.  Y.  378;  Lipe  v.  Eisenlerd,  32  N. 
Y.  229. 

11,  McCarty  v.  Leary,  n8  Mass.  509. 

\  871.  Proof  of '  contradictory  state- 
ments of  witness  does  not  permit  evi- 
dence of  his  good  character. — It  has  some- 
times been  held  that,  where  proof  has  been 
offered  of  the  inconsistent  or  contradictory 
statements  of  a  witness,  his  credit  may  be 
sustained  by  proof  of  his  good  reputation  for 
truth  and  veracity;  that,  since  the  object 
of  the  attack  is  to  impeach  the  wit- 
ness, the  mode  of  such  attack  is  imma- 
terial, and  that  the  same  reasons  exist  for 
sustaining  the  witness,  as  where  witnesses 
are  called  to  testify  to  his  bad  reputation.* 
But  it  is  the  better  tnew^  and  the  one  sustained 
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by  the  weight  of  authority,  that^  in  such  cases, 
the  witness  caiinot  he  fortified  by  evidence  of 
good  character.  Although  the  contradiction 
in  his  statements  may  tend  to  show  that  he 
ought  not  to  be  believed  in  the  particular 
case,  this  does  not  necessarily  touch  his  gen- 
eral good  character  for  truth  or  iutegrity, 
since  the  inconsistency  may  be  the  result  of 
mistake  or  f orgetf ulness. ^  On  the  same  prin- 
ciple, and  perhaps  for  stronger  reasons,  it  is 
no  ground  for  the  introduction  of  evidence  to 
sustain  the  character  of  a  witness  that  other 
witnesses  have  contradicted  him  by  testify- 
ing to  a  different  state  of  facts ^  and  this  re- 
mains true,  although  the  contradiction  is  of 
such  a  character  as  to  incidentally  impute 
immorality  or  crime.'  Nor  is  such  evidence 
rendered  admissible  by  the  fact  that  the  wit- 
ness has  been  attacked, in  the  argument  of 
counsel.*  In  several  cases,  an  exception  to 
the  general  rule  has  been  recognized.  Where 
the  testimony  imputes  gross  fraud  to  the 
subscribing  witness  of  a  will,  since  deceased, 
evidence  has  been  received  to  sustain  the 
character  of  such  witness.*  So  such  testi- 
mony was  permitted  where  evidence  had 
tended  to  show  that  the  testatrix  was  nearly 
unconscious  at  the  time  her  signature  was  ob- 
tained.* In  Connecticut,  considerable  latitude 
seems  to  h  ve  been  allowed  in  receiving  this 
kind  of  testimony;  for  example,  the  courts  of 
that  state  have  admitted  evidence  to  sustain 
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the  character  for  veracity  of  one  who  was  a 
stranger  in  the  community  ^  and  of  a  deaf 
and  dumb  person,*  although  such  character 
has  not  been  assailed. 

1,  Davis  V.  State,  38  Md.  15;  George  v.  Pilcher,  28 
Gratt.  (Va.)  299;  26  Am  Rep.  350;  Ledbetter  v.  State,  (Tex. 
Grim.  Kep.)29S.  W.  Rep.  479;  Clark  v.  Bond,  29  Ind.  555; 
Haley  v.  State,  63  Ala.  83;  Isler  v.  Dewey,  71  N.  C.  14; 
Glaze  V.  Whitley,  5  Ore.  164;  Burrell  v.  State,  18  Tex.  713; 
Paine  v.  Tilden,  20  Vt.  554;  Board  Corns.  Carroll  Co.  v. 
O'Connor,  137  Ind.  622. 

2,  Gertz  V.  Fitchburg  Ry.  Co.,  137  Mass.  77;  50  Am. 
Rep.  285;  Saussy  v.  South  Fla.  Ry.  Co.,  22  Fla.  327; 
Stamper  v.  Griffin,  12  Ga.  450;  Brown  v.  Mooers,  6  Gray 
451;  Vance  v.  Vance,  2  Met.  (Ky.)  581;  Webb  v.  State,  29 
Ohio  St.  3Si;  Wertz  v.  May,  21  Pa.  St.  274;  Chapman  v. 
Cooley,  12  Rich.  (S.  C.)  654;  Heywood  v.  Reed,  4  Gray 
574,  where  the  testimony  was  rejected,  though  the  contra- 
dieting  testimony  also  imputed  fraud  to  the  witness;  Han- 
nah V.  McKellop,  49  Barb.  342,  same,  where  it  appeared 
that  third  persons  had  accused  the  witness  of  false  swearing; 
People  V.  Hulse,  3  Hill  309. 

3,  Diffenderfer  v.  Scott,  5  Ind.  App.  243;  At  wood  v. 
Dearborn,  i  Allen  483;  79  Am.  Dec.  755;  Owens  v.  White, 
28  Ala.  413;  Chicago  &  A.  Ry.  Co.  v.  Fisher,  31  111.  App. 
36;  State  V.  Ward,  49  Conn.  429;  Brann  v.  Campbell,  06 
Ind.  516;  Starks  v.  People,  5  IDen.  106;  Saussy  v.  South 
Florida  Ry.  Co.,  22  Fla.  327.  The  same  is  true  where 
there  is  a  mere  attempt  to  show,  by  cross-examination,  a 
different  state  of  facts,  Stevenson  v.  Gunning's  Estate,  64  Vt. 
601.  But  see,  Davis  v.  State,  38  Md.  15;  State  v.  Wag- 
goner, 39  La.  An.  919. 

4,  Ricks  V.  State,  19  Tex.  App.  308;  Brown  v.  Mooers, 
6  Gray  457.    See  Tex.  and  Pac  Ry.  Co.  v.  Roney,  86  Tex. 

363- 

5,  Prcms  v.  Reed,  3  Moore  &  P.  4;  Bishop  of  Durham 
V.  Beaumont,  I  Camp.  207;  Stephenson  v.  Walker,  4  £sp. 
50;  Kennedy  v.  Upshaw,  66  Tex.  442. 


2872  IMPEACHMENT  OF  WITNESSES.  1918 

6,  Stephenson  v.  Walker,  4  Esp.  50. 

7,  Merriam  v.  Hartford  Ry.  Ca,  20  Conn.  354;  52  Am. 
Dec.  344;  Crook  v.  State,  27  Tex.  App.  198. 

8,  State  V.  DeWolf,  8  Conn.  93;  20  Am.  Dec.  90,  attempt 
to  ravish. 

i  872.  Former  statements  of  witness 
not  admissible  to  corroborate  him, — 

The  rule  has  sometimes  been  declared  that, 
after  an  attempt  has  been  made  to  impeach  a 
witness  by  showing  his  contradictory  state- 
ments, proof  may  be  received  that  he  had 
affirmed  the  same  thing  before  on  another 
occasion,  and  that  he  is  still  consistent  with 
himself.*  But  it  is  clear  that  this  view  is 
contrary  to  the  great  weight  of  authority. 
A  representation  without  oath  can  scarcely 
be  considered  as  any  confirmation  of  a  state- 
ment upon  oath.  2  If  a  witness  is  discredit- 
ed by  proof  of  contradictory  statements  at 
different  times, ^  it  is  no  restoration  of  his 
credit  to  -show  that,  at  still  other  times,  he 
has  made  statements  in  accordance  with  his 
testimony.  In  some  cases,  the  distinction 
has  been  suggested  that,  while  such  previous 
consistent  declarations  could  not  be  received, 
if  made  after  the  inconsistent  or  contradic- 
tory statements^  they  might  be  received,  if 
prior  in  point  of  time.^  But  it  is  .doubtful 
whether  the  distinction  is  well  founded;  and 
it  seems  clear  that  since,  the  confirmation 
of   the   testimony   of   a   witness  by  his  own 
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outside  statements  is  contrary  to  the  general 
rules  of  evidence,  the  recognized  exceptions 
should  not  be  too  widely  extended.*  On  the 
same  principle,  such  a  witness  cannot  be  cor- 
roborated by  proof  that,  on  a  former  occasion, 
he  has  made  a  sworn  statement  similar  to  his 
present  testimony,^ 

1,  Cooke  V.  Curtis,  6  Har.  &  J.  (Md.)  93;  People  v. 
Vance,  12  Wend.  79,  where  it  appeared  from  the  cross-ex- 
amination of  the  witness  that  he  was  an  accomplice;  State 
v.  Hendricks,  32  Kan.  559,  where  the  statement  was  re- 
ceived on  the  ground  that  it  was  immediately  after  the  occur- 
rencey  and  before  there  was  any  opportunity  or  ground  for 
fabrication;  Mallonee  v.  Uuff,  72  Md.  283,  where  the  dec- 
larations of  a  witness,  made  to  a  third  person,  were  ad- 
mitted to  corroborate  his  testimony;  State  v.  Jacobs,  107 
N.  C.  873;  State  v.  Morton,  107  N.  C.  890;  (ilass  v. 
Bennett,  89  Tenn.  478;  Hobbs  v.  Slate,  133  Ind.  404,  citing 
other  Indiana  cases;  State  v.  Whelehon,  102  Mo.  17;  Gilb. 
Ev.  135.     But  see,  Robb  v.  Hackley,  23  Wend.  50. 

2,  State  V.  Archer,  73  Iowa  320;  Bailey  v.  State,  9 
Tex.  App.  98;  Tussell  v.  State,  93  Ga.  450;  Munson  v. 
Hastings,  12  Vt.  346;  36  Am.  Dec.  345;  Smith  v.  Morgan, 
38  Me.  468;  Riney  v.  Vanlandinirham,  9  Mo.  807;  Nichols 
V.  Stewart,  20  Ala.  358;  Mason  v.  Vestol,  88  Cal.  396; 
Stolp  V.  Blair,  68  111.  541;  People  v.  Doyeil,  48  Cal.  85; 
State  V.  Thomas,  3  Strob.  (S.  C.)  269;  Logansport  Turn- 
pike Co.  V.  Heil,  118  Ind.  135;  Connor  v.  People,  18  Col. 
373;  McAleer  v..  Horsley,  35  Md.  439;  Loomis  v.  New 
York,  N.  H.  &  H.  Ry.  Co.,  159  Mass.  39. 

3,  Conrad  v.  Griffy,  1 1  How.  480,  and  cases  cited. 

4,  See  sec  873  infra, 

5,  Robertson  v.  Caw,  3  Barb.  410;  Smith  v.  State,  103 
Ala.  40. 

873.  Same  —  Qualification  of  the  rule. 

It  is  hardly  necessary  to  add  that,  when   no 
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attempt  at  impeachment  has  been  made,  the 
former  statements  of  the  witness  cannot  be 
received  to  corroborate  or  sustain  his  state- 
ments on  the  witness  stand.  ^  Although  it  is 
a  very  general  rule  that  evidence  of  what  the 
witness  has  said  out  of  court  cannot  be  re- 
ceived to  fortify  his  testimony,  there  is  an- 
other exception  which  has  long  been  recog- 
nized. Where  the  counsel  on  the  other  side 
imputes  to  the  witness  a  design  to  misrepre- 
sent from  some  motive  of  interest  or  rela- 
tionship, in  order  to  repel  such  imputation, 
it  maybe  shown  that  the  witness  made  a  sim- 
ilar  statement  where  the  supposed  motive 
did  not  exist,  or  when  the  motives  of  inter- 
est would  have  prompted  him  to  make  a  dif- 
ferent statement  of  the  facts. ^  On  the  same 
principle,  the  admission  of  such  testimony 
has  been  approved  in  contradiction  of  evi- 
dence tending  to  show  that  the  account  was 
a  fabrication  of  late  date,  and  where  conse- 
quently it  became  material  to  show  that  the 
same  account  had  been  given  before  its  ulti- 
mate effect  and  operation,  arising  from  a 
change  of  circumstances,  could  be  foreseen.' 
It  is,  of  course,  no  violation  of  the  general 
rule  to  allow  explanation  of  facts  which  may 
tend  to  discredit  the  testimony  of  a  witness;  * 
nor  does  the  rule  prevent  such  testimony  as 
may  show  the  opportunity  of  knowledge  by 
the  witness  as  to  the  matters  stated  by  him.  * 
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1,  Munson  v.  Hastings,  12  Vt  346;  36  Am.  Dec.  345, 
Logansport  Col  v.  Heil,  1 18  Ind.  135.  See  also  cases  in  note 
2  ot  the  last  section. 

2,  Robbv.  Hackley,  23  Wend.  50;  Reed  v.  Spaulding,  42 
N.  H.  1 14;  I  PhilL  Ev.  307,  308. 

3,  Hobb  V.  HacWey,  23  Wend.  50;  Enelish  v.  State,  (Tex.) 
30  S.  W.  Rep.  233;  Stolp  V.  Blair,  68  111.  541;  State  v. 
Petty,  21  Kan.  54;  Hester  v.  Com.,  85  Pa.  St.  139;  Ellicott 
V.  Pearlj  10  Peters  412;  State  v.  Flint,  60  Vt.  304;  i  Stark. 
Ev.  149;  2  Poth.  Ob.  (Evans  ed.  1826)  251,  252. 

4,  Dole  v.  Wooldredge^  142  Mass.  i6i«  See  sees.  856 
supray  874,  875  infra. 

5,  People  V.  Rohl,  138  N.  Y.  6i6, 

{ 874.    Be-examination  —  Object  ol. — 

After  a  witness  has  been  cross-examined,  the 
next  stage  in  the  proceeding  is  his  re- exami- 
nation by  the  party  calling  him.  The  object 
of  this  examination  is  to  allow  the  witness  to 
explain  or  qualify  his  statements  made  in  the 
cross-examination,  and  to  give  the  details  of 
transactions,  concerning  which  he  has  been 
cross-exa.mined,  but  which,  during  such  cross- 
examination,  be  had  no  opportunity  to  ex- 
plain. "The  counsel  has  a  right,  upon  such 
re-examination,  to  ask  all  questions  which 
may  bd  proper  to  draw  forth  an  explanation 
of  the  sense  and  meaning  of  the  expressions 
used  by  the  witness  on  cross-examination,  if 
they  be  in  themselves  doubtful;  and  also  of 
the  motive  by  which  the  witness  was  induced 
to  Use  those  expressions ;  but  he  has  no  right 
to.  g6  further  and  intrdduqe  ,  matter,  new  in 
itself^    iand  not  suited    to  the  purpose  of  ex- 

161 
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plaining  either  the  expressions  or  the  motives 
of  the  witness. "  ^  When  all  which  constituted 
the  motive  and  inducement,  and  which  shows 
the  meaning  of  the  words  and  declarations 
has  been  laid  before  the  court,  the  court  be- 
comes possessed  of  all  which  can  affect  the 
credit  of  the  witness,  and  all  beyond  this  is 
irrelevant  and  incompetent.' 

1,  Greenl.  £v.  mc  467;  SUrk.  £v.  231. 

2,  The  Queen's  Case,  2  Brob.  &  B.  297;  6  E.  C.  L.  153. 

i  876.  Same,  illustrations.  —  To  illus- 
trate the  rules  stated  in  the  last  section,  if 
a  witness  has  testified  to  unfriendly  feelings 
toward  a  party,  he  may  be  asked  on  the  re-di- 
rect examination  as  to  thiB  nature  and  extent 
of  such  feeling.^  But  this  does  not  necessa- 
rily admit  the  reasons  for  his  animosity  or  the 
details  of  the  trouble  with  such  party.*  If  a 
witness  is  asked  upon  cross-examination  when 
he  was  first  inquired  of  concerning  the  facts 
to  which  he  has  testified  in  chief,  he  may  be 
asked  whether  he  had  previously  communi- 
cated the  same  facts  to  other  persons,'  or  as 
to  the  truth  of  a  written  statement  of  such 
facts  which  was  signed  by  the  witness.*  If 
it  appears  from  the  cross-examination  of  a 
witness  that,  at  the  time  of  certain  transac* 
tions,  she  was  leading  an  abandoned  life,  it 
is  competent  to  show,  on  re-examination,  that 
she  is  leading  a  respectable  life.^  When  he 
is  asked  concerning  bis  change  of  conduct  in 
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respect  to  a  certain  transaction,  he  may  be 
asked  the  reasons  therefor  on  re-examination.  ^ 
So  he  may  state  why  he  has  not  taken 
the  deposition  of  -a  certain  important  witness, 
referred  to  on  cross-examination.^  When  he 
is  asked  if  he  has  held  a  conversation  with 
one  of  the  parties,  he  may  be  questioned  as 
to  the  nature  of  such  conversation ;  ^  and^  if 
he  has  given  the  substance  of  a  conversation 
on  cross-examination,  he  may  be  asked,  on 
re-examination,  to  state  the  exact  words  of 
an  important  portion  of  it.*  If  facts  are 
called  out  on  cross-examination  which  tend  to 
impeach  the  integrity  or  character  of  the 
witness,  he  may,  on  re-examination,  make 
explanations  showing  that  such  facts  are  con- 
sistent with  his  credibility  as  a  witness,  al- 
though such  testimony  would  be  otherwise 
irrelevant.*® 

1,  People  v.  Hanifan,  98  Mich«  32;  Campbell  v.  State, 
23  Ala.  44,  where  the  witness  was  asked  if  he  was  so  un* 
friendly  as  to  wish  to  see  an  innocent  man  convicted. 

2,  Stale  V.  Gregory,  33  La.  An.  737. 

3,  Com.  V.  Wilson,  I  Gray  337. 

4,  People  ▼.  Mills,  94  Mich.  630. 

5,  Carter  ▼.  Com.^  <Ky.)  13  S.  W.  Rep.  921. 

6,  Baxter  v.  Abbott,  7  Gray.  71, 

ff  Redmon  v.  Piersol,  39  Mo.  App.  173.  See  also,  Walker 
▼.  State,  136  Ind.  663. 

8,  Somerville  Ry.  Ca  v.  Doughty,  22  N.  J.  L.  495.  But 
the  oonrt  is  not  bound,  in  such  case,  to  admit  the  dedara- 
tions  of  the  party  in  hb  own  &vor,  Winchell  v.  Latham,  6 
Coir.  68a. 
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9,  Com.  V.  Armstrong,  158  Mass.  78.       * 

ID,  United  States  v.  Barrels  of  High  Wines,  8  Blatch. 
(U.  S.)  47^;  State  V.  Ezell,  41  Tex.  35,  where  it  was 
held  that,  if  a  witness  had  stated  that  he- came  from  jail,  it 
was  proper  for  the  party  calling  him  to  ask  on  what  charge 
he  had  been  committed. 

2  876.     Same,   continued. —  We     have 

seen  that,  when  a  conversation  is  called  out 
by  one  party,  the  other  party  has  the  right 
to  examine  as  to  the  details  of  such  conversa- 
tion,^  The  same  rule  applies  on  re-exami- 
nation, after  a  witness  has  been  cross-ex- 
amined as  to  such  conversation,  but  with  the 
limitation  that  statements  as  to  wholly  in- 
dependent matters,  which  do  not  relate  to  or 
explain  the  expressions  used  by  the  witness 
on  cross-examination,  are  inadmissible.*  Nor 
is  the  whale  of  a  mere  hearsay  narration 
made  admissible,  on  re-examination,  by  the 
fact  that  part  of  the  same  has  been  detailed 
on  cross-examination  without  objection.'  On 
the  re- examination,  the  inquiry  is  confined  to 
new  matters  which  have  been  developed  or 
referred  to  during  the  cross-examination.* 
Hence,  the  party  calling  the  witness  has  no 
right,  without  the  •  leave  of  the  court,  to 
re-enter  upon  the  subjects  inquired  of  in  the 
direct  examination.  •  But  since  the  general 
course  of  the  examination  of  witnesses  rests 
largely  in  ■  the  discretion  of  the  court,  it  is 
not  error  for  the  trial  judge  to  allow  a  re- 
examination as  to  matters  which  have  been 
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.touched  upon  in  the  examination- in- chief,  or 
as  tb  matters  which  may  have  been  omitted,* 
or  for  the  purpose  of  laying  a  foundation  for 
impeachment;^  and  if^  in  the  sound  discretion 
6f  the  court,  the  re-examination  is  hot 
strictly  confined  to  the  matters  referred  to  in 
the  cross-examination,  it  is  no  ground  for 
exception.'  But  that  which  is  strictly  new 
matter,  cannot  be  introduced  on  re-direct 
examination;'  and  it  has  sometimes  been 
held,  especially  in  criminal  cases,  that,  if 
the  new  matter  thus  elicited  is  of  a  nature 
calculated  to  prejudice  the  minds  of  the  jury, 
a  new  trial  should  be  granted.  The  question 
IS  .SjDmetimes  raised  to  what  extent  a  party 
may  rebut  incompetent  or  immaterial  evidence 
which:  he  has  permitted  to  be  offered  without 
objection.  It  is  very  clear  that,  in  such 
case,  the  party  seeking  to  rebut  can  intro- 
,du(ie' no  testimony  which  has  not  a  direct 
tendency  to  contradict  that  which  has  been 
received.^*  But,  in  a  former  section,  we  have 
seen  that,  by  one  class  of  decisions,  a  party 
is  estopped  from  excluding  evidence  offered 
in  rebuttal  or  explanation  of  irrelevant  tes- 
timony given  in  his  own  behalf;"  and  that, 
in  another  class  of  cases,  it  is  h«ld  that  recep- 
tion of  improper  testimony  without  objection 
is  no  ground  for  admitting  similar  or  explan- 
atory evidence,' when  properly  objected  to" 
If,  iri  the  discretion  of  the  court,  new  matter 
is  deceived  in  re-examination,  or  if  explana- 
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tion  of  the  answers  given  is  necessary,  the 
oourt  may  permit  a  re'Cross-examinatiofK 

1,  See  sec  S22  supra^ 

2f  Schaser  v.  I^tate,  36  Wis.  429;  People  v.  Budmnap, 
145  N.  Y.  i;  I  Greenl.  £v.  sec.  467.     See  sec.  S22  supra» 

3,  Wagner  v.  People,  30  Mich.  384;  McCracken  v.  West, 
17  Ohio  16.  The  Qseen's  Case,  2  Brod.  &  B.  298;  6E.  C. 
U  154. 

4,  Dutton  ▼»  Woodman,  9  Cush.  255;  57  Am.  Dec.  46; 
State  V.  Denis,  19  La.  An.  119;  Hamilton  v.  Miller«46  Kan. 
486;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Griffith,  44  Neb.  69a 

5,  Dutton  V.  Woodman,  9  Cush.  255;  57  Am.  Dec.  46. 
See  also,  Winslow  v.  Covert,  52  111.  App.  63. 

6,  Schaser  v.  State,  36  Wis.  429;  State  v.  Gregory,  33  La. 
An.  737;  Kendall  v.  Weaver,  I  Allen  277;  Clark  v.  Vorce, 
15  Wend.  193;  30  Am.  Dec.  53;  Marshall  ▼•  Davies,  78 
N.  Y.  414;  Blake  v.  Stump,  73  Md.  i6a 

7,  Richmond  &  D.  Ry.  Ca  v.  Vance,  93  Ala.  144. 

8,  See  the  cases  above  cited. 

9,  Schaser  v.  State,  36  Wis.  429^ 

10,  Mowry  v.  Smith,  9  Allen  67;  Lake  Erie  &  W«  Ry.  Go. 
V.  Morain,  140  111.  117;  Parker  v.  Dudley,  1 18  Mass.  6o2; 
Stale  V.  Witham,  72  Me.  531;  Brown  v»  Perkins,  I  Alien 
89. 

1 1,  See  sec.  169  supra;  also  the  cases  last  cited. 

12,  State  V.  McGahey,  3  N.  Dak.  293;  Union  Paa  Ry. 
Co.  V.  Reese,  56  Fed.  Rep.  288;  Carter  v.  State,  36  Neb. 
481;  State  V.  Donelon,  45  La.  An.  744;  People  v.  Mttrpby, 
135  N.  Y.  450.    See  sec.  1O9  supra, 

i  877.  XTse  of  memoranda  to  refresh 
the  memory  of  witnesses.—  Mr.  Bentham 
has  pointed  out  the  advantages  and  disad- 
vantages of  allowing  a  witness  on  the  stand 
to  consult  notes  or  memoranda  for  the  pur- 
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pose  of  refreshing  the  memory.  **  On  the  one 
handy  what  you  want  is  a  prompt  and  unpre- 
meditated answer.  If  you  allow  him  time  to 
consult  notes,  you  partly  lose  the  advantage 
of  that  lively  and  quick  examination  which 
does  not  give  bad  faith  time  to  think.  **  *  On 
the  other  hand,  if  this  assistance  is  denied, 
the  witness  will  often  be  unable  to  give  ac- 
curate and  complete  testimony,  and  the  whole 
object  of  the  judicial  investigation  may  be 
defeated.  It  is  universally  agreed  that  the 
balance  between  the  two  inconveniences  is  by 
no  means  equal  and  that,  under  proper  limita- 
tions, witnesses  may  resort  to  memoranda  or 
writings  in  aid  of  memory.  Such  is  the 
frailty  of  human  memory  that  very  few  wit- 
nesses would  be  able  to  testify  as  to  par- 
ticular dates,  numbers,  quantities  and  sums, 
after  the  lapse  of  a  few  years,  if  they  were 
not  permitted  to  refer  to  papers  and  writings 
which  they  knew  to  be  correct  at  the  time 
they  were  made.'  It  is  even  held  that  a  wit- 
ness, who  has  the  means  of  aiding  his 
memory  by  a  recourse  to  memoranda  or  papers 
in  his  power,  can  lawfvMy  be  required  to  look 
at  such  papers,  to  enable  him  to  ascertain  a 
fact  with  more  precision,  to  verify  a  date  or 
to  give  more  exact  testimony  than  he  other- 
wise could  as  to  times,  numbers,  quantities 
and  the  like.' 

I,  Bentham  Rationale  Judicial  Evidence  cited  in  Goodere 
£t.  2ia    As  to  this  general  subject,  see  notes*  15  Aai. 


{878  BEFILESHINa   MEMORY  192S 

Dec  194-198;  98  Am.  Dec.. 619-623;  also  articles,  23  Cent. 
L.  Jour,  53;  26  Cent.  L.  Jour.  311. 

2,  Feeter  v.  Health,  ri  Wend.  477. 

3,  Chapin  v.  Lapham,  20  Pick.  467;  State  v.  Staton,  1 14 
N.  C  813. 

{  878.    Same  —  When  allowed.  —Mr. 

Phillips  made  the  following  classification  of 
the  cases  in  which  writings  are  permitted  to 
be  used  for  the  purpose  of  assisting  the  mem- 
ory of  the  witness,  which  has  been  followed 
by  Prof.  Greenleaf  and  other  writers,  and 
whibh  has  often  been  approved:  (1)  "Where 
the  writing  is  used  ^only  for  the  purpose  of 
assisting  the  memory  of  the  witness;  (2) 
Where  the  witness  recollects  having  seen  the 
writing  before,  and,  though  he  has  now  no 
independent  recollection  of  the  facts  men- 
tioned in  it,  yet  he  remembers  that,  at  the 
time  he  saw  it,  he  knew  the  contents  to  be 
correct;  (3)  Where  the  writing  in  question 
neither  is  recognized  by  the  witness  as  onie 
which  he  remembers  to  have  before  seen,  .nor 
awakens  his  memory  to  the  recollection  of 
anything  contained  in  it;  but  nevertheless, 
knowing  the  writing  to  be  genuine,  his  mind 
is  so  convinced  that  he  is,  on  that  ground,  en-- 
abled  to  swear  positively  as  to  the  fact. "  * 
Among  the  many  illustrations  which  might 
be  given  of  writings  or  memoranda,  which  the 
courts  have  allowed  to  be  used  to  refresh  the 
.memory  of  the  witness,  are  books  of  account, 
thoiigl^  not  themselves  evidence  or  containing 
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the  original  entries^^  letters,'  bills  of  partic- 
ulars of  articles  furnished,  including  such 
items  as  dates,  weights  and  prices,*  or  of 
goods  lost  in  a  fire  in  an  action  on  an  insm*- 
ance  policy,*  or  schedules  of  stolen  goods 
made  by  a  clerk  under  the  direction  of  the  wit- 
ness,* way  bills  in  a  freight  office,'  a  ledger 
account,*  memoranda  of  payments  in  a  pri- 
vate cash  book,*  an  account  of  sales  kept  at 
an  auction, ^^  a  copy  of  an  itemized  account  in 
an  action  for  goods  sold,"  the  notes  of  a  sten- 
ographer when  he  is  a  witness,"  a  statement 
made  by  a  party  to  the  witness,  taken  down 
at  the  time,^*  memoranda  made  by  an  officer 
showing  how  he  served  process,  ^*  the  stub  of  a 
cash  book  "  and  bills  of  exceptions,  as  to  for- 
mer testimony.  '•  In  some  jurisdictions,  it  is 
held  that  a  witness  may  refer  to  a  former  affi- 
davit or  deposition  given  by  him  for  the  pur- 
pose of  refreshing  his  memory."  While  in 
other  states,,  this  is  not  allowed,  as  it  is  held 
that  the  practice  is  in  violation  of  the  rule 
that  a  memorandum  to  refresh  the  memory 
should  have  been  made  at  or  about  the  time 
to  which  it  relates." 

1.  I  Greenl.  Ev.  sec  437;  Phill.  Ev.  (3rd  ed.)  411. 

2,  White  V.  Tucker,  9  Iowa  100;  Flower  v.  Downs,  6  La. 
An.  539;  Columbia  v.  Harrison,  2  Mill's  Const.  (S.  C.)  213; 
Treadwell  v.  Wells,  4  Cal.  260;  Jones  v.  Johns,  2  Crandi 
(X  C.  426;  R6ed  V.  Jones,  15  Wis.  40;  Schettler  v.  Jones,  20 
"Wis.  412;  Mutray  v.  Cunningham,  10  Neb.  167;  Bonnet  ▼, 
Clattfeld,   120  III  166;   Mead  v.  White,  (Pa.)  8  At,  Repw 

9>3- 
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3,  Travelers  Ins.  Co.  v.  Sheppard,  85  Oa»  75 1« 

4,  International  Ry.  Co.  v.  Blanton,  63  Tex,  109;  Ayery 
V.  Knight,  99  Mich.  311;  Hudnutt  v.  Comstockf  50  Mich. 
596;  Rohrig  V.  Pearson,  15  CoU  127. 

5,  Stavinow  v.  Home  Ins.  Co.,  43  Mo.  App.  513;  Johnston 
V.  I'armers*  Fire  Ins,  Co.,  (Mich.)  64  N.  W.  Rep.  5;  Wise 
V.  Phoenix  Ins.  Co.,  loi  N.  Y.  637, 

6,  State  V.  Lull,  37  Me.  246. 

7,  Erie  Preserving  Co.  v.  Miller,  52  Conn.  444;  52  Am. 

Rep.  607. 

8,  Columbia  v.  Harrison,  2  MilPs  Const.  (S.  C.)  213. 

9,  Converse  v.  Hobbs,  64  N.  H.  42. 

10,  Cowles  V.  Hayes,  71  N.  C  230, 

11,  New  York&  C.  Syndicate  v.  Fraser,  130  U.  S.  611; 
Mead  v.  White,  (Pa.)  8  At.  Rep.  913. 

12,  State  V.  Cardoza,  ii  S.  C.  195;  State  v.  George, 
(Minn.)  63  N.  W.  Rep.  100 ;  Small  v.  Poffenbarger,  32  Neb. 
234;  Burbank  ▼.  Dennis,  101  Cai.  90;  Watrous  v.  Cunning- 
ham, 71  Cal.  30.  See  also^  People  v.  Kennedy,  (Mich.)  6$ 
N.  W.  Rep.  405. 

13,  For  example,  as  to  his  financial  standing,  Hindimu&v. 
Weekft,  85  Mich.  535.  But  Caldwell  v.  Bowen,  80  Mich. 
382,  holds  contrary  to  the  general  rule,  and  also  oontraiy  to 
s«ime  of  the  cases  cited  in  the  decision  itsdf. 

14,  McClaskey  v«  Earr,  45  Fed.  Rep.  ISI* 
45,  Riordan  v.  Guggerty,  74  Iowa  688. 

16,  Solomon  Ry.  Co.  v.  Jones,  34  Kan.  443. 

17,  White  V,  State,  18  Tex.  App.  57;  State  v.  Miller,  53 
Iowa  154;  Hull  V.  Alexander,  26  Iowa  569;  Atkin  v.  State, 

.  16  Ark.  568;  Burney  v.  Ball,  24  Ga.  505;  Billingslea  ▼.  State, 
85  Ala.  323.     See  sec.  346  supra. 

18,  Callov^y  V.  Vamer,  77  Ala.  541 ;  Hull  v.  Alexander, 
26  Iowa  569.  In  Morris  v.  Sackman,  68  Cal.  109,  it  was 
held  that,  to  be  admissible  for  the  purpose,  the  affidavit 
must  be  shown  to  have  been  made  when  the  ftctt  were 
fresh  in  Uie  mind  of  the  witness. 
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1879.  Non-prodaetion  of  memoran- 
dnia— Cro88-6xamliiatlo&. —  It  has  been 
held  that,  when  the  memorandum  is  of  the  first 
c/a^a,  above  namedy  and  is  simplj  to  assisu 
the  memory  of  the  witness^  it  need  not  be 
brought  irUo  courts  since  the  witness^  finally 
testifies  from  his  own  recollection.'  The 
principle  is  the  same  as  where  the  memory 
has  been  refreshed  by  reference!  to  any  cir- 
cumstance to  which  his  mind  has  been  drawn 
with  peculiar  force.  Of  course,  the  absence 
of  the  writing  may  go  to  the  question  of 
credibility.*  Moreover  the  writing  resorted  to 
to  refresh  the  memory  may  be  of  such  char- 
acter a$  to  be  wholly  unintelligibie  to  any  one 
but  the  witness  himself.  •  Yet,  if  the  paper  is 
placed  in  the  hands  of  the  witness  while  on 
'the  stand,  be  may  be  cross* essamined  as  to  the 
8(Mme,  since  in  no  other  way  can  the  accuracy 
and  recollection  of  the  witness  be  ascertained ; 
and  it  is  only  by  the  inspection  of  the  paper 
and  bv  such  cross-examination  that  it  can  be 
ascertained  whether  the  memorandum  does 
assist  the  memory  or  not.*  Where,  on  cross- 
examination,  a  witness,  at  the  request  of 
counsel,  produces  a  book  to  T^hich  he  says  he 
had  referred  to  refresh  his  memory,  it  is 
proper  for  counsel  and  the  jury  to  inspect  the 
entries  relating  to  the  matter  in  issue,  but 
the  court  may  properly  refuse  such  inspec- 
tion of  other  private  matters,  having  no  con- 
nection with  the  case.'^     In  Its  discretion,  the 
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court  may  compel  a  witness  to  produce  a  mem- 
orandum under  his  control  which  he  has  not 
produced.* 

I»  State  V.  Cardoza,  li  S.  C  195, 239;  State  y.  Collins^  15 
S.  C.  373;  40  Am.  Rep.  697;  Com.  v.  Ford,  130  Mass.  64; 
Harrison  v.  Middleton,  1 1  Gratt.  (Va..)  527;  Folsom  v. 
Apple  River  Log  Co.,  41  Wis.  602;  Cameron  v.  Blackman, 
39  Mich.  108;  Kensington  v.  Inglis,  8  East  273;  Barton  ▼. 
Plummer,  2  Adol.  &  £11.  341;  I  GreenL  £v.  tec.  437. 

2,  2  Phill.  Ev.  (3rd  ed.)  411. 

3,  State  V.  Cardoza,  ii  S.  C.  195,  239. 

4,  State  V.  Bacon,  41  Vt.  526;  98  Am.  Dec.  616  and 
note;  Com.  v.  Haley,  13  Allen  587;  Chute  v.  State,  19 
Minn.  271;  Rex  v.  Ramsden,  2  Car.  &  P.  603. 

5,  Com*  V.  Haley,  13  Allen  587;  McKivitt  v.  Cone,  30 
Iowa  456;  Tibbetts  v.  Sternberg,  66  Barb.  (N.  Y.)  201. 

6,  Com.  V.  Lannan,  13  Allen  563. 

I  880.  Memoranda  not  made  by  wit- 
ness.— ^lu  those  cases  where  the  witness,  af- 
ter seeing  the  memorandum  or  writing  is 
able,  by  its  aid,  to  recall  the  facts  and  testify 
to  them  as  a  matter  of  recollection,  it  is  not 
necessary  that  the  writing  should  have  been 
made  by  the  witness^  for  it  is  the  recollec- 
tion and  not  the  memorandum  which  is  evi- 
dence.^  Thus,  a  witness  has  been  permitted 
to  refresh  his  memory  from  notes  taken  by 
counsel  or  other  persons  at  a  former  trial,*  or 
from  his  own  deposition  or  testimony  at  a 
former  trial  or  from  a  copy  of  the  same,"  or 
trom  entries  m^de  by  another  under  the  di- 
reptiQns  of  the  witness  and   in  his  presence,^ 
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or  from  memoranda,  invoice  bodks,  account 
books  or  time  books  made  by  others,  but  re. 
ferred  to  by  the  witness  from  time  to  time, 
or  acted  on  by  him  and  known  by  him  to  be 
correct.^  The  same  rule  was  applied  where 
the  officers  of  a  hospital  were  witnesses  and 
had  their  memories  refreshed  from  contem- 
poraneous records  of  the  hospital,  made  by 
other  persons,*  and  where  the  witness  has 
checked  entries  made  by  another  person,^  or 
has  actually  seen  money  paid  and  a  receipt 
given,'  or  has  read  a  memorandum  to  a  party 
who  had  assented  to  its  terms.  •  But  a  wit- 
ness should  not  be  allowed  to  use  any  docu- 
ment  or  writing  to  refresh  his  memory  which 
was  made  by  another  person,  unless  he  knows 
it  to  be  correct^^ 

1,  Hill  V.  State,  17  Wis.  675;  86  Am.  Dec.  736;  Henry 
T.  Lee,  2  Chit.  124;  Coffin  v.  Vincent,  12  Cush.  98;  Berry 
V.  Jourdan,  1 1  Rich.  L.  (S.  C.)  67;  Davis  v.  Field,  56  Vt. 
426;  Com.  V.  Ford,  130  Mass.  64;  Huff  v.  Bennett,  6  N.  Y. 
337;  Bowden  v.  Spellman,  59  Ark.  251;  State  v.  Lull,  37 
Me.  246;  Dorsey  v.  Gassaway,  2  Har.  &  J.  (Md.)  402;  3 
Am.  Dec  557;  Cameron  v.  Blackman,  39  Midi.   108. 

2,  Reg.  V.  Philpots,  5  Cox  Cr.  C.  329;  Beaubieuv.  Cicotte, 
12  Mich.  459,  468;  Laws  v.  Reed,  2  Lew.  C.  C  152.  But 
see,  Meagoe  v.  Simmons,  3  Car.  &  P.  75;  Thompson  v. 
State,  99  Ala.  173. 

3,  George  v.  Joy,  19  N.  H.  544;  People  v.  Palmer,  (Mich.) 
63  N.  W.  Rep.  656;  Smith  v.  Morgan,  2  Moody  &  Rob. 
257;  Vaughan  v.  Martin,  i  Esp.  440;  Com.  v.  Fox,  7  Gray 
585,  where  the  witness  had  signed  the  deposition  onfy  by  a 
mark.  See  also  cases  cited  in  note  17  sec.  878  supra.  See 
sec.  346  supra. 

4,  Doe  T.  Perkins,  3  T.  R.  749;  R.  v.  St.  Martins,  2 

lb2 
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Adol.  &  Ell.  215;  State  v.  Lull,  37  Me.  246;  Card  ▼.  Toot, 
56  Conn.  369;  Bowden  v.  Spellman,  59  Ark.  25J. . 

5,  Billingslea  v.  Smith,  77  Md.  504;  Denver  &  R.  G. 
Ry.  Co.  V.  Wilson,  4  Col.  App.  355;  Miller  ▼.  Jannett,  63 
Tex.  82;  Bowden  v.  Spellman,  59  Ark.  251;  Flint  v. 
Kennedy,  33  Fed.  Rep.  820  and  note;  Burrough  v.  Martin, 
2  Camp.  112;  Anderson  v.  Whalley,  3  Car.  &  K.  54;  Reg. 
V.  Langton,  13  Cox  C.  C  345;  Douglas  v.  Leighton,  57 
Minn.  81;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Lawler,  40 
Neb.  356. 

6,  State  V.  Collins,  15  S.  C  373;  40  Am.  Rep.  697. 

7,  Burton  v.  Plummer,  2  Adol.  &  Ell.  341;  Flint  v. 
Kennedy,  33  Fed.  Rep.  820  and  note;  Stebbings  v.  Dock- 
ery,  80  Wis.  618. 

8,  Rambert  v.  Cohen,  4  Esp.  213.  But  ordinarily  a  mere 
memorandum  of  a  circumstance,  made  by  the  witness  at  the 
time  of  the  occurrence,  is  not  admissible  in  evidence  to  cor- 
roborate him,  although  he  slates  that  it  is  correct,  Carr  v. 
Stanley,  7  Jones  (N.  C.)  131 ;  Urket  v.  Coryell,  5  Watts  & 
S.  (Pa.)  60;  Gilmore  v.  Wilson,  53-  Pa.  St.  194.  But  see. 
Marcly  v.  ShuUz,  29  N.  Y.  34.6. 

9,  Bolton  V.  Tomlin,  5  Adol.  &  Ell.  856;  Jacob  v.  Lind- 
say, I  East  460;  R.  V.  St.  Martin's,  Leicester,  2  Adol.  & 
£11.  210. 

10,  Fritz  V.  Burgiss,  41  S.  C.  149;  People  v.  Munroe,  100 
Cal.  664.  See  also,  Hamatite  Min.  Co.  v.  East  Tenn.,  V.  & 
G.  Ry.  Co.,  92  Ga.  268. 

i  881.  Copy  used  to  refresh  memory. 

In  all  such  cases  as  have  just  been  discussed, 
a  copy  of  the  entry  made  by  the  witness  or  by 
another  person  may  be  icsed  to  refresh  the 
memory.^  Thus,  a  witness,  who  testifies  that 
he  made  a  correct  written  memorandum  of 
certain  facts  at  the  time  of  their  occurrence; 
that,  the  original  being  defaced,  he  had,  be- 
iore  starting  from  home  for  the  place  of  trial. 
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made  a  correct  copy  thereof,  and  that  such  copy 
having  also  become  defaced,  he  had  caused 
another  copy  to  be  made  thereof  which  he  knows 
to  be  correct,  may  use  such  second  copy  to 
refresh  his  memory  at  the  trial.*  So  a  wit- 
ness may  refresh  his  memory  from  entries 
made  by  an  attorney  as  the  items  were  read 
to  him  by  the  witness  from  an  original  mem- 
orandum book  which  is  lost  and  which  was 
compared  by  them.'  In  like  manner,  a  sur- 
veyor may  refer  to  his  transcript  of  his  orig- 
inal notes;*  and  a  person  may  refresh  his 
recollection  as  to  an  occurrence  in  his  pres- 
ence by  referring  to  the  account  of  it  printed 
from  his  written  report  made  at  the  time, 
when  the  witness  knows  that  the  printed  re- 
port is  substantially  the  same  as  the  one 
made  by  him.*  In  a  New  York  case,  in  an 
action  for  articles  lost  in  trunks,  the  memo- 
ries of  those  engaged  were  set  at  work ;  and, 
as  articles  were  brought  to  recollection  from 
the  bills  of  purchase  and  otherwise,  they  were 
set  down  upon  different  sheets  of  paper,  and, 
when  this  process  was  completed,  the  con- 
tents of  those  papers  were  transcribed  in 
gross.  The  plaintiff's  wife  used  the  com- 
pleted and  corrected  memoranda  to  refresh 
her  memory,  and  testified  that  she  knew  all 
the  articles  named  in  them  were  in  the 
trunks;  and  the  court  held  that  such  mem- 
oranda might  be  properly  used  for  such  pur- 
pose/   In   a  Massachusetts  case,  the  rule  on 
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the  subject  is  thus  aunmied  tip:  "In  order  to 
refresh  the  recollection  of  a  witness,  it  is  not 
important  that  the  paper,  book  or  memorandum 
should  have  been  written  or  printed  by  the 
witness  himself,  or  that  it  should  be  an 
original  writing.  It  is  sufficient  if  he  saw  it 
while  the  facts  stated  therein  were  fresh  in 
his  memory,  and  he  knows  that  they  are  cor- 
rectly transcribed  or  printed.  Upon  inspect- 
ing it,  he  can  state  the  facts,  if  thereby 
called  to  his  recollection. " '  In  his  work  on 
evidence,  Mr.  Taylor  suggests  that  it  is  ques- 
tionable  whether  a  copy  should  be  tised  to  re- 
fresh the  memory  so  long  as  the  original  is  in 
existence,  and  its  absence  unexplained ;  and,  in 
some  states,  this  view  is  maintained.'  But 
the  contrary  rule  has  been  declared  in  other 
jurisdictions,  where  it  is  held  that,  since  the 
memorandum  is  in  no  sense  evidence,  the  fa- 
miliar rule  as  to  best  evidence  has  no  appli- 
cation. • 

1,  Marclay  v.  Schultz,  29  N.  Y.  346;  McCormick  v.  Penn- 
sylvania Cent.  Ry.  Co.,  49  N.  Y.  303;  Lawson  v.  Glass,  6 
Col.  134;  Jaques  v.  Horton,  76  Ala.  238,  244;  Berry  v. 
Jourdan,  ii  Rich.  L.  (S.  C.)  67;  Hinchman  v.  Weeks,  85 
Mich.  535;  Harrison  v.  Middleton,  11  Gratt.  (Va.)  527; 
Cameron  v.  Blackman,  39  Mich.  108;  Finch  v.  Barclay,  87 
Ga.  393;  Bonnet  v.  Glatfeldt,  120  IlL  166. 

2,  Folsom  V.  Apple  River  Log  Driving  Ca,  41  Wis.  602. 

3,  Mead  v.  McGra\?,  19  Ohio  St.  55. 

4,  Home  V.  MacKenzie,  6  Clark  &  F.  628. 

5,  Com.  V.  Ford,  130  Mass.  64;  39  Am.  Rep.  426;  Hawes 
V.  State,  88  Ala.  37,  where  numerous  illustrations  are  given; 
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Topham  r.  McGregor,  I  Car.  &  K.  32a  But  where  the 
author  of  the  newspaper  account  cannot  verify  the  itatement 
and  has  no  independent  recollection,  the  article  cannot  be 
used  as  evidence.  Downs  v.  New  York  Cent.  Ry.  Ca,  47 
N.  Y.  83. 

6,  McCormiok  v.  Pennsylvania  Cent.  Ry.  Co.,  49  N.  Y. 
303.    See  also,  Stavinon  v.  Home  Ins.  Ca,  43  Mo.  App. 

513. 

7,  Com.  V.  Ford,  130  Mass.  64,  66;  Chapin  y.  Lapham, 
20  Pick.  467;  I  Greenl.  £y.  sec.  436. 

8,  Tayl.  £v.  sec  1408;  Burton  v.  Plummer,  2  AdoL  & 
Ell.  341;  Chicago  Ry.  CO.  v.  Adler,  56  111.  344;  Topham  v. 
M'Gregor,  i  C^.  &  K.  320;  Felkins  v.  Baker,  o  Lans. 
(N.  Y.)  516;  Jones  v.  Stroud,  2  Car.  &  P.  196.  See  also, 
Madegan  v.  Degrafi^  17  Minn.  52. 

9,  Com.  V.  Ford,  130  Mass.  64;  Caldwell  ▼.  Bowen,  80 
Mich.  382.  See  also,  Felkins  v.  Baker,  6  Lans.  (N.  Y.) 
516. 

3  882.  Must  the  memorandum  be  con- 
temporaneous with  the  fact   recorded. 

It  is  impossible  to  lay  down  any  precise  rule 
as  to  how  nearly  contemporaneous  with  the 
fact  or  facts  recorded  the  memorandum  must 
be.  The  courts  have  used  expressions  like 
the  following :  "  The  memorandum  must  have 
been  presently  committed  to  writing;"' 
"Written  contemporaneous  with  the  trans- 
action ;"2  "While  the  occurrences  mentioned 
in  it  were  recent  and  fresh  in  his  recollec- 
tion;"' "Contemporaneously,  or  nearly  so, 
with  the  fact  deposed  to;"*  "At  or  shortly 
after  the  time  of  the  transaction,  and  while  it 
must  have  been  fresh  in  his  memory. " '  It 
will  be  seen    from   an   examination    of   the 
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authorities  cited  that,  in  detefmining  this 
question,  very  much  must  depend  upon  the  cir- 
cumstances of  each  case  and  the  discretion  of 
the  trial  judge.  It  is  clear  that  the  memoran- 
dum must  not  be  used  merely  to  convey  orig- 
inal information  to  the  witness.  "At  the 
farthest,  it  ought  to  have  been  made  before 
such  a  period  of  time  has  elapsed  as  to  ren- 
der it  probable  that  the  memory  of  the  witness 
might  have  become  deficient. "  •  Mr.  Taylor 
suggests  that,  "if  the  witness  will  swear 
positively  that  the  notes,  though  made  ex  post 
facto^  were  taken  down  at  the  time  when  he 
had  a  distinct  recollection  of  the  facts  there 
narrratid,  he  will  in  general  be  allowed  to 
use  them,  though  they  were  drawn  up  a  con- 
siderable time  after  the  transactions  had  oc- 
curred. "  ^  But,  if  there  are  any  circumstances 
casting  'suspicion  upon  the  memoranda,  the 
court  should  hold  otherwise,  as  where  the 
subsequent  memorandum  is  prepared  by  the 
witness  at  the  instance  of  an  interested  party 
or  his  attorney,*  or  if  the  memorandum  has 
been  revised  or  corrected  by  such  party  or 
attorney.' 

1,  Sandwell  v.  Sandwell,  Camberbachs  445. 

2,  Steinkeller  v.  Newton,  9  Car.  &  P.  313. 

3,  Burrough  v.  Martin,  2  Camp.  1 12. 

4,  Whitfield  v.  Aland,  2  Car.  &K.  10 15;  Weston  y.  Brown, 
30  Neb.  609. 

5,  Maxwell  v.  Wilkinson,  113  U.  S.  656. 

6,  I  Greenl.  Ev.  sec.  438;  Lawson  v.  Glass,  6  CoL    134, 
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where  memoranda  of  items  of  labor,  made  a  month  after  the 
time,  were  allowed;  Jones  v.  Stroud,  2  Car.  &  P.  196,  where 
a  copy  of  a  memorandum,  made  the  same  year  of  the  event, 
was  not  received;  Atchinson,  T.  &  S.  F.  Ry.  Co.  v.  LAwler, 
40  Neb.  356;  Ballard  v.  Ballard,  5  Rich.  L.  (S.  C.)  4915, 
where,  under  peculiar  facts,  the  next  day  was  held  too  long 
a  time;  Schwartz  v.  Chickering,  58  Md.  290,  sixteen  months 
held  to  be  too  long  a  time;  O'Neale  v.  Walton,  i  Rich.  h. 
(S.  C.)  234,  two  weeks  held  to  be  too  long  a  time;  Maxwell 
V.  Wilkinson,  1 13  U.  S.  656,  twenty  months  held  too  long; 
Spring  Garden  Ins.  Co.  v.  Evans,  15  Md.  54,  five  months 
held  too  long;  Weston  v.  Brown,  30  Neb.  609,  where  the 
memorandum  was  not  made  until  months  afterwards. 

7,  Tayl.  Ev.  sec..  1407;  R.  v.  Sir  A.  Gordon  Kinlock,  25 
How.  St.  Tr.  937;  Wood  v.  Cooper,  i  C.  &  Kir.  645;  Johnr 
ston  V.  Farmers  Fire  Ins.  Co.,  (Mich.)  64  N.  W.  Rep. 
5,  where  a  witness  has  been  allowed  to  use  a  list  of  goods 
made  from  memory  shortly  before  the  trial. 

8,  Steinkeller  v.  Newton,  9  Car.  &  P.  313;  Bergman  v. 
Shoudy,  9  Wash.  331;  Schuyler  National  Bank  y.  Bollong, 
24  Neb.  825;  Spring  Garden  Ins.  Co.  v.  Evans, "  15  Md,  54, 

9,  Anon.,  cited  by  Ld.  Kenyon  in  Doe  v.  Perkins,  3  T.  R. 

752,  754. 

i  883.    Mode  of  using  memoranda. — 

The  manner  of  using  memoranda  of  this  char- 
acter is  left  largely  to  the  discretion  of  the 
court;  thus,  when  the  memoranda  are  numer- 
ous, it  is  not  error  for  the  court  to  refuse  to 
require  the  witness  to  lay  the  books  aside, 
after  examining  them,  before  testifying.*  If 
the  loitnesa  cannot  read  and  torite,  the  proper 
practice  is,  not  to  read  the  memoranda  to 
him  in  the  presence  of  the  jury,  but  to  allow 
him  to  retire  with  counsel  on  each  side  and 
to  have  the  memoranda  read  in   his  presence 
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without  comment.*  It  bas  been  held  that  a 
witness,  either  on  direct  or  cross-examina- 
tion, may  be  compelled  to  inspect  a  writing, 
if  there  is  reason  to  believe  that  thereby  his 
memory  may  be  refreshed.'  It  is  hardly 
necessary  to  state  that  it  is  only  when  the 
memory  needs  assistance  that  resort  may  be 
had  to  these  aids;  and  that,  if  the  witness 
has  an  independent  recollection  of  the  facts 
inquired  about,  there  is  no  necessity  or  pro- 
priety in  his  inspecting  any  writing  or 
memorandum.  *• 

1,  Johnson  v.  Coles,  21  Minn.  io8;  Chapin  v.  LApham,  20 
Pick.  467. 

2,  Com.  V.  Fox,  7  Gray  585. 

3,  State  V.  Stanton,  114  N.  C  813;  Chapin  v.  Ijapham,  20 
Pick.  467. 

4,  State  V.  Baldwin,  36  Kan.  i. 

i  884.  Use  of  memoranda  when  the 
witness  has  no  independent  recollec- 
tion of  facts.  —  Up  to  this  point  the  dis- 
cussion has  been  chiefly  confined  to  the  class 
of  cases  in  which  the  memorandum  or  writing 
is  in  the  stricter  sense  used  to  refresh  the 
memory,  that  is,  those  cases  where  the  wit- 
ness has  a  present  memory  of  the  facts,  after 
the  inspection  of  the  writings.  Perhaps  the 
second  and  third  class  of  cases  mentioned  in  the 
classification  of  Mr.  Greenleaf,  and  already  re- 
ferred to,  ^  may  be  quite  as  conveniently  treated 
under  a  single  head;  and  we  will  now  consider 
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under  what  circumstances  memoranda  may  be 
used  whidi  do  not  awaken  such  recollection. 
It  is  now  well  settled  that  a  memorandum  or 
writing  may  be  used  by  the  witness,  not  only 
when  he  can  swear  from  actual  recollection, 
but,  in  some  cases^  where  the  witness,  after 
referring  to  such  writing,  can  swear  to  a  fact, 
not  because  he  remembered  it,  but  because  of 
his  confidence  in  the  correctness  of  the  writing.  ^ 
It  is  necessary,  in  such  cases,  that  the  wit- 
ness should  be  able  to  testify  that  the  entry 
or  writing  was  made  contemporaneously  with 
the  event  and  that  at  the  time  he  knew  the 
memorandum  to  be  correct.^  It  is  sometimes 
said  that  the  witness  is  allowed  to  testify  to 
the  matter,  so  recorded,  because  he  knows 
that  he  could  not  have  made  the  entry  unless 
the  fact  had  been  true.*  As  illustrations  of 
this  rule,  witnesses  have  been  allowed  to  prove 
protest  and  notice,  where  their  knowledge  or 
belief  depended  solely  on  entries  made  by 
them,^  the  acts  of  a  surveyor,'  account  books,  ^ 
minutes  of  testimony®  and  receipts.'  In  like 
manner,  such  memoranda  have  been  used  to 
prove  the  date  of  the  delivery  of  articles,^® 
the  amount  of  produce  delivered,"  entries  by 
a  bank  clerk,"  scandalous  words  presently 
reduced  to  writing,*'  the  facts  as  to  a  gamb- 
ling transaction  which  were  written  down  at 
once,"  memoranda  of  a  town  clerk,  as  to  pen- 
alties for  obstructing  streets  ^^  and  the  mem- 
orandum of  a  witness  who  measured  and 
superintended  the  work  done.** 
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t.  See  sec  878  supra* 

2,  Davis  V.  Field,  56  Vt.  426.     See  «lso  the  cases  dted 

below. 

3,  Costello  V.  CroweU,  133  Mass.  382;  Howard  v.  Mc- 
Donough,  77  N.  Y.  592;  Davis  ▼.  Field,  56  Vt.  426;  Ask- 
len's  Ex.  V.  Hickman,  63  Ala.  494;  35  Am.  Rep.  54. 

4,  Costello  V.  Crowell,  133  Mass.  352. 

5,  Bank  of  Tenn.  v.  Cowan,  7  Humph.  (Tenn.)  70;  Bol- 
lard V.  Wilson,  5  Mart.  N.  S.  (La.)  196. 

6,  Harrison  v.  Middleton,  II  Gratt.  (Va.)  527. 

7,  Chamberlain  v.  Carter,  19  Pick.  188;  Schittler  ▼.  Jones, 
20  Wis.  412,  though  the  books  themselves  might  not  be 
competent.     Flint  v.  Kennedy,  33  Fed.  Rep.  820  and  note. 

8,  Clark  v.  Vorce,  15  Wend.  193;  Halsey  v.  Sinsebaugh, 
15  N.  Y.  485. 

9,  Mangham  v.  Hubbard,  8  Bam.  &  C  14. 

10,  Costello  V.  Crowell,  133  Mass.  352. 

11,  Wernwag  v.  Chicago  Ry.  Co.,  20  Mo.  App.  473* 

12,  Bank  v.  Baraef,  i  Rawle  (Pa.)  152. 

13,  Sandwell  v.  Sand  well,  Camberbadis  445. 

14,  State  V.  Rawles,  2  Nott  &  McC.  (S.  C)  331. 

15,  Corporation  of  Columbia  v.  Harrison,  2  Mill's  Const. 
(S.  C.)  213. 

16,  Cleverly  v.  McCullough,  2  Hill  (S.  C.)  445. 

i  886.  Further  illustrationB  and  decis- 
ions.—  It  is  a  familiar  rule  that  the  attesting 
witness  to  a  deed  or  other  document  need  not 
be  able  to  remeraber  the  circumstances  at- 
tending the  execution  of  the  instrument.  It 
is  enough  if  he  can  testify  that  his  signature 
would  not  have  been  made,  unless  contempo- 
raneous with  the  act,  and  for  the  purpose  of 
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attestation.^     In  a  Massachusetts  case,  a  wit- 
ness was  allowed  to  testify  to  the  delivery  of 
goods,  after  looking  at  entries  made  by  him 
in  the  regtdar  course  of  husiness^  although  he 
had  i>o  recollection  thereof.     The  court  said : 
"It  is  obvious   that  this   species  of  evidence 
must  be   admissible  in    regard  to  numbers, 
dates,  sales  and  deliveries  of  goods,  payments 
and  receipts  of  money,  accounts  and  the  like, 
in  respect  to  which  no  memory  could  be  ex- 
pected  to   be  sufficiently   retentive,   without 
depeiiding  upon  memoranda,  and  even  memo- 
randa  would    not  bring    the   transaction   to 
present  recollection.     In    such   cases,    if  the 
witness,  on  looking  at  the  writing,  is  able  to 
testify  that  he  knows  the   transaction  took 
place,  though  he  has  no  present  memory  of  it, 
his  testimony  is  admissible. "  *     Although  the 
"rule  illustrated  by  the  cases  above  referred  to 
is  no  doubt  the   prevailing  rule,  it  has  some- 
times been  held  by  high  authority  that  a  wit- 
ness cannot  be  allowed  to  testify  to  facts  as 
to  which  he  has  no  recollection,  even  though 
he  is  willing  to  assert  that  the  memorandum 
is  correct.'     Although  there  may  be  peculiar 
reasons  for   allowing   a   witness   to  refer  to 
memoranda  including  many  details,  as  where 
there  are  many  items,  dates  or  names  which 
are  readily  forgotten,  the  rule  is  by  no  m^ans 
confined  to  memoranda  of  this  character,  or 
to  memoranda  made  in  the   regular  course  qf 
business.^    In  those  cases  where  the  memor 
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randum  awakens  no  independent  recollection, 
the  memorandum  itself  must  be  produced  in 
court,  80  that  the  witness  may  be  properly 
cross-examined  concerning  it.* 

1,  Mangham  v.  Hubbard,  8  Barn.  &  C  I4;  Barling  ▼. 
Paterson,  9  Car.  &  P.  570;  Hemphill  v.  Dixon,  i  Hemp. 
(U.  S.)  235;  Alvord  V.  Collin,  20  Pick.  418;  New  Haven 
Bank  V.  Mitchell,  15  Conn.  206;  Hall  v.  Luther,  13  Wend. 
491;  Bennett  v.  Fulmer,  49  Pa.  St.  155. 

2,  Dugan  V.  Mahouy,  1 1  Allen  572,  where  the  court  had 
rejected  the  entries  as  incompetent  as  independent  evidence. 
Very  many  illustrations  and  an  able  discussion  will  be 
found  in  2  Cowen  &  Hill's  Notes  to  Phill.  Ev.,  note  377. 

3,  Doe  V.  Perkins,  3  T.  R.  749;  Erie  Preserving  Co.  v. 
Miller,  52  Conn.  444;  52  Am.  Rep.  607;  Watts  v.  Sawyer, 
55  N.  H.  38;  Harrison  v.  Middleton,  11  Gratt  (Va.)  527; 
Juniata  Bank  v.  Brown,  5  Serg.  &  K.  (Pa.)  226,  232;  Law- 
rence v.  Barker,  $  Wend.  301,  overruled  in  Halsey  v. 
Sinsebaugh,  15  N.  Y.  485;  Redden  v.  Spruance,  4  Har. 
(Del.)  217;  Key  v.  Lynn,  4  Litt.  (Ky.)  338;  Vaslbinder  v. 
Metcalf,  3  Ala.  100;  Huckins  v.  People's  Ins.  Ca,  31  N.  H. 
238;  Clark  V.  State,  4  Ind.  156. 

4,  State  V.  Rawles,  2  Nott  &  McC.  (S.  C)  33 1;  SandwcU 
V.  Sand  well,  Camberbachs  445;  Clark  v.  Voyce,  15  Wend. 
195;  Halsey  v.  Sinsebaugh,  15  N.  Y.  485. 

5,  I  Greenl.  Ev.  sec.  437;  I  Whart  £▼.  sec.  518. 

3  886.  Other  modes  of  refreshingr 
memory — Use  of  memoranda  as  evi- 
dence.— The  memory  of  witnesses  may  be 
refreshed  by  other  modes  than  the  use  of 
memoranda  in  writing.  While  a  party  can- 
not, as  a  rule,  cross-examine  his  own  witness, 
if  a  witness  has  given  an  ambiguous  or  in- 
definite answer,  or  if  his  memory  is  at  fault. 
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the  court,  in  the  exercise  of  a  proper  discre- 
tion, may  allow  verbal  inquiry  as  to  statements 
or  circumstances  which  may  tend  to  enable 
the  witness  to  recollect  more  clearly  the  fact 
sought  to  be  proved.*  The  question  sometimes 
arises  whether  memoranda^  used  to  refresh  the 
memory,  are  themselves  to  be  admitted  in  evi- 
dence. Of  course,  the  memoranda  under  dis- 
cussion in  this  chapter  must  not  be  confused 
with  such  writings  as  books  of  account  which, 
on  grounds  elsewhere  discussed,  are  com- 
petent as  evidence,  when  properly  verified.' 
When  the  toitnessy  after  examining  the  memor- 
andum, finds  his  memory  so  refreshed  that 
he  can  testify  from  recollection^  independently 
of  the  memorandum,  there  is  no  reason  or 
necessity  for  the  introduction  of  the  paper 
or  writing  itself;  and  it  is  not  admissible.' 
In  such  case,  the  jury  have  no  knowledge  of  the 
contents  of  the  paper,  unless  opposing  coun- 
sel call  for  such  contents  on  cross-examina- 
tion.* Although  it  is  clear  that  the  docu- 
ment is  not  admissible  as  evidence  when  it 
so  recalls  the  facts  to  the  mind  of  the  witness 
that  he  remembers  them  and  can  testify  from 
his  actual  recollection,  it  has  frequently  been 
held  that  another  rule  prevails  when  the  witness, 
after  examining  the  memorandum,  cannot 
testify  to  an  existing  knowledge  of  the  fact,  in- 
dependently of  the  memorandum,  but  can  tes- 
tify thai,  at  or  about  the  time  the  writing 
was  made,  he  knew  of  its  contents  and  of  their 
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truth  or  accuracy.  In  such  cases,  both  the 
testimony  of  the  witness  and  the  contents  of 
the  memoranda  are  held  admissible.  "The 
two  are  the  equivalent  of  a  present  positive 
statement  of  the  witness,  affirming  the  truth 
of  the  contents  of  the  memorandum."*  But 
where  the  witness  testifies  fully  as  to  all  the 
matters  in  the  memorandum,  its  rejection  is 
not  error.' 

1,  O'Hagen  v.  Dillon,  76  N.  Y.  170;  Stanley  v.  Stanley, 
1 12  Ind.  143,  where  reference  was  made  to  testimony  taken 
on  a  former  trial;  State  v.  Cummins,  76  Iowa  133;  Battishill 
V.  Humphrey,  64  Mich.  514.  But  hearsay  evidence,  such 
as  conversations  between  a  party  and  her  attorney,  cannot 
be  used  to  refresh  the  memory  of  a  witness,  Kadley  v. 
Seider,  99  Mich.  431.     See  sec.  818  supra* 

2,  See  sec.  582  supra, 

3,  Flood  V.  Mitchell,  68  N.  Y.  507;  Acklen's  Ex.  v.  Hick- 
man, 63  Ala.  494;  35  Am.  Rep.  54;  Russell  v.  Hudson 
River  Co.,  17  N.  Y.  134;  Marcly  v.  Shultz,  29  N.  Y.  346; 
Brown  v.  Jones,  46  Barb.  (N.  Y.)  400;  Meacham  v.  Pell,  31 
Barb.  (N.  Y.)  65;  Com.  v.  Jeffs,  132  Mass.  5;  Field  v. 
Thompson,  119  Mass.  151 ;  Caldwell  v.  Bo  wen,  80  Mich. 
382.  But,  after  having  sworn  positively,  a  witness  cannot 
refer  to  a  memorandum  for  the  purpose  of  corroborating 
his  testimony,  Sacket  v.  Spencer,  29  Barb.  (N.  Y.)  80. 

4,  Acklen*s  Ex.  v.  Hickman,  63  Ala.  494;  35  Am.  Rep* 
54.  But  see.  Com.  v.  Jefls,  132  Mass.  5,  where  the  court 
refused  the  request  of  opposing  counsel  to  have  a  paper 
read,  after  a  witness  had  refreshed  his  memory  from  it. 

5,  Acklen*s  Ex.  v.  Hickman,  63  Ala.  494;  35  Am.  Rep. 
54;  Jacques  v.  Horton,  76  Ala.  238;  Watson  v.  Walker,  23 
^.  H.  471;  Webster  v.  Clark,  30  N.  H.  245;  Tutde  v. 
Robinson,  33  N.  H.  104;  Howard  v.  McDonough,  77  N.  Y. 

t92;  Hoffaian  v.  Chicago,  St.  P.,  M.  &  O.    Rv.   Ca,    40 
linn.  60;  Kunder  v.  Smith,  45  lU.  App.  368;  Raux  v. 
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Brand,  90  N.   Y.   309;   National  Bank  v.    Madden,    114 
N.  Y.  280. 

6,  Butler  v.  Chicago,  B.  &.  Q.  Ry.  Co.,  87  Iowa  206. 

^887.  Witnesses  not  compelled  to 
criminate  themselves. —  It  was  a  favorite 
maxim  of  the  common  law  that  do  man  should 
be  compelled  to  criminate  himself,  nemo  tene- 
tur  seipsum  accusare,^  This  rule  was  estab- 
lished both  on  grounds  of  public  policy  and 
of  humanity,  "  of  policy,  because  it  would 
place  the  witness  under  the  strongest  tempta- 
tion to  commit  the  crime  of  perjury,  and  of 
humanity,  because  it  would  be  to  extort  a 
confession  of  truth  by  a  kirjd  of  duress,  every 
species  and  degree  of  which  the  law  abhors. "  ^ 
The  maxim  had  its  origin  in  a  protest  against 
the  inquisitorial  methods  of  interrogating  ac- 
cused persons  which  long  obtained  in  the  con- 
tinental system,  and  which  prevailed  in  the 
early  history  of  the  common  law.  The  change 
in  the  English  criminal  procedure  was  founded 
upon  no  statute,  but  upon  general  acqui- 
escence of  the  courts  in  a  popular  demand; 
and  the  maxim,  which  was  a  mere  rule  of  evi- 
dence in  England,  has  assumed  the  form  of 
constitutional  enactments  in  this  country  which 
have  long  been  regarded  as  safeguards  of 
civil  liberty  and  as  sacred  and  important  as 
the  privileges  of  the  writ  of  habeas  corpus  or 
any  of  the  other  fundamental  guaranties  for 
the  protection  of  personal  rights.*  It  illus- 
trates the  application    of   this   rule  that,    in 
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times  of  less  religious  toleration  than  the 
present,  witnesses  were  excused  from  answer- 
ing whether  they  were  protestants  or  papists/ 
So  they  have  been  held  privileged  from  dis- 
closing an  attempt  to  improperly  influence  a 
juror;*  and  the  privilege  has  been  claimed 
and  allowed  when  the  answer  might  tend  to 
show  the  witness  guilty  of  arson,*  misprision 
of  treason/  conspiracy,'  illegal  voting,'  com- 
pounding a  felonj?^,"  larceny,"  former  acts  of 
unchastity  on  the  part  of  a  female  witness," 
usury,  when  indictable,"  keeping  a  gaming 
house,'*  libel,*'*  adultery*'  and  fraudulent  dis- 
position of  property  under  an  insolvency  act." 
Where  a  witness  testified  that  she  had  lived 
in  a  certain  house,  she  was  not  obliged  to  an- 
swer an  inquiry  as  to  the  character  of  the 
house,  where  it  sufficiently  appeared  that  the 
answer  would  tend  to  criminate  her." 

1,  Wing.  Max.  486;  Lofil.  Max.  361.  See  also  note,  38 
Am.  St.  Rep.  897;  21  Am.  Dec.  55-62;  4  L.  R.  A.  766;  11 
L.  R.  A.  591.  For  a  general  discussion  of  the  privilege  of 
a  witness  as  to  criminating  questions,  see  articles,  4  Crim. 
L.  Mag.  323;  15  Cent.  L.  Jour.  305,  343,  364,  401;  i  Am.  L. 
Reg.  (N.  S.)  534;  31  Alb.  L.  Jour.  144,  403;  2  Crim.  L. 
Mag.  645;  32  Cent.  L.  Jour.  389.  For  the  rule  in  the 
federal  courts,  see  article,  5  Harv.  L.  Rev.  24. 

2,  Stark.  £v.  41. 

3,  People  V.  Forbes,  143  N.  Y.  219;  Brown  v.  Walker, 
161  U.  S.  591. 

4,  R.  V.  Foeind,  13  How.  St.  Tr.  16, 18;  R.  v.  Lord  G. 
Gordon,  21  How.  St.  Tr.  650;  2  Doug.  592. 

5,  Grannis  v.  Branden,  5  Day  (Conn.)  260;  5  Am.  Dec. 
«43. 
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6,  Rex  V.  Pegler,  5  Car.  &  P.  521. 

7,  Burr  Trial,  i  Rob.  (N.  Y.)  207. 

8,  People  V.  Mather,  4  Wend  236;  21  Am.  Dec  122. 

9,  State  V.  Olin,  23  Wis.  309. 

10,  Pleasant  v.  Slate,  15  Ark.  624;  Hayes  v.  Caldwell,  10 
111.  23. 

11,  Howell  V.  Com.,  5  Gratt.  (Va.)  664. 

12,  Reed  v.  Williams,  5  Sneed  (Tenn.)  580;  73  Am.  Dec. 
157;  Clifton  V.  Granger,  86  Iowa  573. 

13,  Rank  of  Salina  v.  Henry,  2  Den.  (N.  Y.)  155;  Henry 
V.  Bank  of  Salina,  3  Den.  (N.  Y.)  593;  Fellows  v.  Wilson, 
31  Barb.  (N.  Y.)  162. 

14,  Fisher  v.  Ronalds,  16  Eng.  L.  &  Eq.  417. 

15,  Matter  of  Toppam,  9  How.  Pr.  (N.  Y.)  394. 

16,  Smith  V.  Smith,  116  N.  C.  386,  in  a  divorce  case. 

17,  E%  parti  Clarke,  103  Cal.  352. 

18,  Com.  V.  Trider,  143  Mass.  180. 

\  888.  Matters  tending  to  criminate 
privileged. —  Since  it  is  well  settled  that, 
if  testimony  is  freely  given  by  a  witness,  it 
may  afterwards  be  used  against  him  in 
another  trial,  it  is  obvious  that  the  only 
safety  of  a  witness  lies  in  declining  to  dis- 
close those  facts  which  would  either  criminate 
or  tend  to  criminate  him.  ^  He  may  not  only 
refuse  to  answer  as  to  the  crime  itself,  but 
as  to  any  circumstance,  or  any  link  in  the 
chain  of  proof  from  which  the  crime  may 
be  inferred.  Said  Lord  Tenterden :  "  You  can- 
not only  not  compel  a  witness  to  answer 
that   which   will    criminate    him,     but    thai 
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which  tends  to  criminate  him;  and  the  rea- 
son is  this  that  the  party  would  go  from 
one  question  to  another  and  though  no  ques- 
tion might  be  asked,  the  answer  of  which 
would  directly  criminate  the  witness,  yet 
they  would  get  enough  from  him  whereon  to 
found  a  charge  against  him."'  It  is  not  the 
rule,  however,  that  the  privilege  must  always 
be  extended  to  the  witness,  if  asked.  While 
the  court  should  be  extremely  careful  to  pro- 
tect the  witness  in  this  right,  yet  the  danger 
must  be  something  more  than  a  merdy  fanci- 
ful or  imaginary  danger.  It  must  be  real, 
with  reference  to  the  probable  operation  of 
law  in  the  ordinary  course  of  things,  and  not 
merely  speculative,  having  reference  to  some 
remote  and  unlucky  contingency.'  The  court 
must  see,  from  the  circumstances  of  the  case 
and  the  nature  of  the  evidence  which  the 
witness  is  called  to  give,  that  there  is  reason- 
able ground  to  apprehend  danger  to  the  wit- 
ness from  his  being  compelled  to  answer,  and 
that  it  would  naturally  subject  him  to  ac- 
tual punishment.* 

I,  United  States  v.  Moses,  i  Cranch  C.  C.  170;  People  ▼. 
Forbes,  143  N.  Y.  219;  People  v.  Mather,  4  Wend.  229;  21 
Am.  Dec.  122;  Minter  v.  People,  139  111.  363;  i  Burr's  Trial 
245;  Ex  p'-rte  Cohen,  104 Cal.  524;  Com.  v.  Kimball,  24  Pick 
359J  35  ^'^'  ^^^*  3^^»  Simmons  v.  Holster,  13  Minn.  249; 
Warner  v.  Lucas,  10  Ohio  336. 

2,  Rex  V.  Slaney,  5  Car.  &  P.  213;  Eaton  v.  Farmer,  46 
N.  H.  200;  I  Bull's  irial  244;  Prinlz  v.  Chemey,  11  Iowa 
469;  GreenL  £v.  sec.  451;  Best  £v.  sees.  126,  127. 
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3,  Reg.  V.  Boyes,  i  Best  &  Smith  329;  State  v.  Thaden,  43 
Minn.  253;  Stevens  v.  Slate,  50  Kan,  712. 

4,  £x  parte  Cohen,  104  Cal.  524. 

2  889.  Statements  of  witness  claiming 
privUege  not  conclusive. —  Although  there 
has  been  some  conflict  of  opinion  on  this  sub- 
ject, and  although  it  has  sometimes  been 
held  by  very  high  authority  that  the  state- 
ment of  the  witness  is  conclusive,*  yet  it 
would  seem  to  be  the  better  rule  that  the 
court  18  not  bound  by  the  sworn  statement  of 
the  icitness  that,  in  his  belief,  the  answer 
would  tend  to  criminate  him.'  If  the  rule 
were  otherwise,  it  would  be  tn  the  power  of 
every  witness  to  deprive  parties  of  the  benefit 
of  his  testimony  by  a  mere  pretence  that  his 
answers  to  questions  would  have  a  tendency 
to  implicate  him  in  some  crime  or  misdemeanor 
or  would  expose  him  to  a  penalty  or  forfeiture. 
While  it  is  the  duty  of  the  court  to  protect 
the  witness  in  the  exercise  of  his  privilege, 
it  is  also  the  duty  of  the  court  to  see  that  he 
does  not,  under  the  pretence  of  defending 
himself,  screen  others  from  justice.'  Though 
the  witness  will  be  compelled  to  answer  when 
it  appears  co  the  court  that  such  answer  will 
not  interfere  with  the  privilege,  yet  the  court 
should  be  satisfied  of  this  fact  and  also  that 
the  witness  is  mistaken  or  acting  in  bad 
faith,  when  the  claim  of  privilege  is  made;^ 
and  when  the  fact  of  such  dancrer  is  once  made 
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to  appear,  considerable  latitude  should  be  al- 
lowed to  the  witness  in  judging  for  himself 
of  the  effect  of  any  particular  question,  for  it 
is  obvious  that  a  question,  though  at  first 
sight  apparently  innocent,  may,  by  affording 
a  link  in  a  chain  of  evidence,  become  the 
means  of  bringing  home  an  offense  to  the 
party  answering.*  But,  where  it  is  not  mani- 
fest that  the  answer  called  for  cannot  so 
incriminate  as  to  preclude  all  reasonable  doubt 
or  fair  argument,  the  privilege  should  be 
recognized  and  protected.*  The  witness  will 
not  be  required  to  explain  in  what  manner  the 
answer  would  criminate  him,  as  this  would 
defeat  the  object  of  the  rule; ^  and,  on  direct 
examination^  the  witness  may  claim  the  priv- 
ilege, if  this  would  open  the  way  to  exposure 
on  proper  cross-examination.' 

1,  Warner  v.  Lucas,  lo  Ohio  336;  Fisher  v.  Ronalds,  17 
Jur.  393;  State  v.  Edwards,  2  Nott  &  McC  (S.  C)  13;  10  Am. 
Dec  557;  I  Burr's  Trial  244;  Temple  v.  Com.,  5  Va.  L.  J.  366. 

2,  Richman  v.  State,  2  G.  Greene  (Iowa)  532;  Regina  v. 
Garbett,  i  Den.  Cr.  C.  236;  Sidebottom  v.  Adkins,  3  Jur. 
N.  S.  631;  Reg.  V.  Boyes,  I  Best  &  Smith  31 1;  Com.  v. 
Braynard,  Thach.  Cr.  C.  (Mass.)  146;  Slate  v.  Duffy, 
15  Iowa  425;  Mahanke  v.  Cleland,  76  Iowa  401;  Kirs- 
chuer  v.  State,  9  Wis.  140;  State  v.  Lonsdale,  48  Wis.  348; 
Slate  V.  Thaden,  43  Minn.  253,  where  the  privilege  was 
refused  when  claimed  by  one  whose  name  was  alleged  to  be 
forged,  when  called  to  prove  his  signature;  Phill  Ev.  (loih 
ed.)  488;  Steph.  Ev.  art.  120.  See  article,  22  Am.  L.  Keg. 
a  I. 

3,  3  PhilL  Ev.  (loth  ed.)  488. 

4,  Chamberlain  v.  Willson,  12  Vt.  491;  36  Am.  Dec.  356; 
Janvrin  ▼.  Scammon,  29  N.  H.  280;  i  Burr's  Trial,  244. 
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5,  R.  V.  Boyes,  30  L.  J.  (Q.  B.)  301,  303,  304;  StCTcns  ▼. 
State,  50  Kan.  712;  People  v.  Forbes,  143  N.  Y.  219;  Jan- 
vrin  y.  Scammon,  29  N.  H.  280. 

6,  See  cases  last  cited. 

7,  People  V.  Mather,  4  Wend.  229;  21  Am.  Dec  122; 
I  Barr's  Trial  245;  Southard  v.  Rexford,  6  Cow.  254. 

8,  Printz  v.  Cheeney,  1 1  Iowa  469. 

i  890.    Privilege  extends  to  acts  as 
well  as  words  —  When  to  be  claimed.  — 

The  privilege  extends  to  the  acts  as  well  as 
the  words  of  the  witness,  and  it  has  frequently 
been  held  that  a  witness  cannot  be  compelled 
to  allow  an  inspection  of  parts  of  his  person, 
when  it  would  tend  to  criminate  him.^  Of 
course,  when  a  party  is  required  to  submit 
his  person  for  inspection  in  a  civil  case,  as  in 
an  action  for  personal  injury,*  or  in  actions 
for  divorce  on  the  grounds  of  impotency,'  the 
right  to  such  inspection  rests  on  different 
grounds,  and  is  not  repugnant  to  the  rule 
under  discussion.  It  is  the  rule  which  pre- 
vails in  England  that  the  witness  may  claim 
the  privilege  at  any  time,  even  after  he  has 
voluntarily  given  some  testimony  on  the  sub- 
ject.* But  it  is  generally  held  in  this  coun- 
try that  it  is  too  late  for  the  witness  to  claim 
his  privilege  after  /u  has,  without  objection, 
given  testimony  concerning  the  matter  tending 
to  criminate  him;^  and  that,  if  he  states  a 
particular  fact  in  favor  of  the  party  calling 
him,  he  is  bound,  on  cross-examination,  to 
state  the   circumstances  relating  to  the  fact, 
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though,  in   so  doing,  he  may  expose  himself 
to  a  criminal  charge.*    In  the  cases,  however, 
where  this  rule  has  been  applied,  it  has  gen- 
erally   appeared    that  the  witness  had   been 
cautioned,  or  otherwise  had  knowledge  of  his 
rights,  and,  if  the  court  is  satisfied  that  the  wit- 
ness has  answered  certain  questions  tending  to 
criminate  himself  in  ignorance  of  his  rights  or 
under  a  misappreliensionj  the  privilege  should 
still    be  recognized.^     We  have  already  seen 
that,  where  a  witness  answers  questions  on 
direct  examination  without  claiming  his  priv- 
ilege,   he  must  submit  to  a  proper  cross-ex- 
amination, although   such  cross-examination 
may  tend  to  criminate  him.'     This  rule  ap- 
plies with  peculiar  force  when  the  witness  is 
a  party  defendant  in  a  criminal  case.    The  ob- 
ject of  the  statutes    allowing   witnesses    to 
testify  in  their  own  behalf  is  to  promote  the 
discovery  of  the  truth,  so  far  as  can  be  done 
without  injuring  the  rights  of  the  witness  or 
parties.     While  the   accused  cannot  be  com- 
pelled to  testify,  if  he  becomes  a  witness,  he 
takes  the  hazard  of  the  situation ;  he  subjects 
himself  to  the  same  rules  of  cross-examination 
as  other  witnesses,  and  renders  himself  liable 
to  be  cross-examined  upon  all  questions  per- 
tinent   to    his    direct  examination;*  and   in 
some  states,  it  is  held,  in  such  case,  that  he 
may   be    cross-examined    upon    all  questions 
relevant  to  the  issue.  ,0 
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1,  Blackwell  v.  State,  67  Ga.  76;  44  Am.  Rep.  717;  3 
Crim.  Law  Mag.  394,  where  it  was  held  that  the  prisoner 
could  not  be  required  to  exhibit  his  leg  to  the  jury;  Day  v. 
State,  63  Ga.  669,  where  the  same  was  held  as  to  compelling 
the  prisoner  to  put  his  foot  in  a  shoe  track;  Stokes  v.  State, 
5  Baxt.  (Tenn.)  619;  30  Am.  Rep*  72;  State  v.  Jacobs,  5 
Jones  (N.  C.)  259;  People  v.  McCoy,  45  How.  Pr.  (N.  Y.) 
2l6;Pritzv.  Sta.ie  ex  rei.  Holden,  33  Ind.  187.  But  see, 
Williams  v.  State,  98  Ala.  52,  where  it  was  held  no .  error  to 
require  a  witness  to  present  herself  to  the  jury,  that  they 
might  better  judge  ot  her  age;  State  v.  Ah  Chuey,  14  Nev. 
79;  33  Am.  Rep.  530;  State  v.  Graham,  74  N.  C.  646;  21 
Am.  Rep.  493,  where  it  was  held  no  error  for  the  officers,  on 
arresting  the  prisoner,  to  compel  him  to  place  his  foot  in 
shoe  tracks;  Walker  v.  State,  7  Tex.  App.  245.  See  arti- 
cles, 15  Cent.  L.  Jour.  2,  207.     See  sec.  402  supra, 

2,  Schroeder  v.  Chicago  Ry.  Co.,  47  Iowa  375.  See  sec. 
398  supra. 

3,  Devenbagh  v.  Devenbagh,  5  Paige  (N.  Y.)  554;  28 
Am.  Dec.  443. 

4,  R.  V.  Garbett,  2  Car.  &  K.  474;  R.  v.  Inhabitants  of 
Cliviger,  2  T.  R.  268. 

5,  C-m.  V.  Pratt,  126  Mass.  462;  Com.  v.  Price,  10  Gray 
472;  71  Am.  Dec.  668;  State  v.  Allen,  107  N.  C.  805.  In 
Iowa,  it  was  held  that  when  one  of  two  defendants  had  tes- 
tified before  the  grand  jury,  it  was  too  late  to  claim  the 
privilege  on  the  trial.  State  v.  Van  Winkle,  80  Iowa  15; 
The  Boston  Marine  Ins.  Co.  v.  Slocovitch,  55  N.  Y.  S.  452; 
People  V.  Teague,  106  N.  C.  576;  State  v.  Peflfers,  80  Iowa 
580;  Com.  V.  Gould,  158  Mass.  499. 

6,  Foster  V.  Pierce,  11  Cush.  437;  59  Am.  Dec.  152;  State 
V.  K — ,  4  N.  H.  562;  Dixon  v.  Vale,  i  Car.  &  P.  278;  East 
V.  Chapman,  2  Car.  &  P.  570;  Brown  v.  Brown,  5  Mass. 
320;  Chamberlain  v.  Willson,  12  Vt.  491;  36  Am.  Dec  356; 
Stale  V.  Treshour,  i  Ky.  L.  Rep.  224.  But  where  it  is 
sought  in  the  cross-examination  to  enter  upon  the  investi- 
gation of  entirely  separate  transactions,  the  privilege  may  be 
claimed  on  such  cross-examination,   Lombard  v.  Mayberry, 


<891  PBiyiLSGS  OF  WITNXSSXB.  1956 

24  Neb.  674;  8  Am.  St.  Rep.  234;  People  v.  Meyer,  75  Cal. 
383. 

7,  Mayo  y.  Mayo,  119  Mass.  29a 

8,  See  sec.  844  sufta, 

9,  People  ▼.  Casey,  72  N.  Y.  393;  Com.  ▼.  Nichols,  114 
Mass.  285;  19  Am.  Rep.  346;  Com.  v.  Smith,  163  Mass. 
411;  People  ▼.  Brown,  72  N.  Y.  571;  28  Am.  Rep.  183; 
Spies  y.  People,  122  111.  235;  State  y.  Wells,  54  Kan.  161; 
Este  y.  Wilshire,  44  Ohio  St.  636;  People  y.  O'Brien,  66 
Cal.  602,  where  it  wac  held  a  violation  of  the  constitutional 
provision  to  compel  a  defendant  in  a  criminal  action  to  tes- 
tify, on  cross-examination,  as  to  matters  not  referred  to  in 
the  examination-in-chief.     See  sec.  844  supra. 

10,  Com.  v.  Lannon,  13  Allen  563;  Com.  v.  Mullen, 
97  Mass.  545;  Com.  v.  Tolliver,  119  Mass.  312;  Mc- 
€»arry  v.  People,  2  Lans.  (N.  Y.)  227;  People  v.  Brown,  72 
N.  Y.  571;  28  Am.  Rep.  183;  People  v.  Tice,  131  N.  Y. 
651.     See  sees.  844,  845  supra, 

i  891.  No  privilege,  if  testimony  can- 
not be  used  to  convict  tJie  witness. — The 

reason  for  the  privilege  ceases  when  the  tes- 
timony called  for  could  not  under  any  circum- 
stances be  used  against  the  witness;  for  ex- 
ample, he  must  answer,  if  the  offense  is 
barred  by  the  statute  of  limitations,^  or  if  he 
has  been  acquitted,'  or  if,  by  reason  of  a 
statute,  his  answer  or  the  information  de- 
rived therefrom  cannot  be  used  against  him 
in  any  criminal  proceeding  for  such  offense.' 
But  the  view  has  received  judicial  sanction 
that  a  witness  should  not  be  compelled  to 
answer,  when  such  answer  might  submit  him 
to  the  ignominy  and  expense  of  a  prosecution, 
although  the  statute  of  limitations  might  be 
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a  defense,  if  pleaded.  But  the  mere^oe^  that 
the  prosecuting  officer  states  in  open  court  that 
he  toUl  not  prosecute  the  accused  nor  file  any 
information  against  him  does  not  change  the 
rule.^  In  England,  there  are  many  statutes 
taking  away  the  privilege  in  particular  cases, 
providing  that,  in  such  cases,  no  conviction 
shall  be  allowed  upon  any  testimony  given 
under  compulsion  which  might  otherwise  be 
used  to  criminate  the  witness.*  Such  statutes 
are  less  common  in  this  country,  but,  in  some 
states,  they  have  been  enacted  for  the  pur- 
pose of  more  effectually  punishing  offenders 
in  certain  classes  of  offenses,  such  as  keeping 
houses  of  ill  fame,  gaming,  bribery,  liquor 
Belling  and  the  like.*  Of  course,  the  consti- 
tutional provisions  which  forbid  that  any 
person  shall  be  compelled  to  criminate  him- 
self must  be  observed,  and,  when  they  are 
observed,  such  statutes  are  held  constitu- 
tionaU 

1,  Calhoun  v.  Thompson,  56  Ala.  166;  28  Am.  Rep.  754; 
Weldon  v.  Burch,  12  111.  374;  United  States  v.  Smith,  4  Day 
(Conn.)  121;  Childs  v.  Merrill,  66  Vt.  302;  Floyd  v.  State, 
7  Tex.  215;  Roberts  v.  Allatt,  Moody  &  M.  192;  McFadden 
V.  Reynolds,  (Pa.)  II  At.  Rep.  638;  Manchester  &  L.  Ry. 
Co.  V.  Concord  Ry.  Co.,  66  N.  H.  100.  Close  v.  Olney,  i 
Den.  319.  In  Southern  Ry.  Co.  v.  Russell,  91  Ga.  808,  it  was 
held  otherwise,  unless  it  shall  affirmatively  appear  that  no 
prosecution,  commenced  in  time,  was  then  pending, 

2,  Lothiop  ▼.  Roberts,  16  Col.  250. 

3,  United  Stotcs  v.  McCarthy,  18  Fed.  Rep.  87;  LaFon- 
taine  v.  Southern  Underwriters  Assn.,  83  N.  C.  132;  State 
V.  Nowell,  58  N.  H.  314;  People  v.  Sharp,  107  N.  Y.  427,  a 

164 
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celebrated  case;  State  v.  Quarles,  13  Ark.  307;  Kneeland 
V.  State,  62  Ga.  395;  Wilkins  v.  Malone,  14  Ind.  153;  £« 
parte  Buskett,  106  Mo.  602;  United  States  v.  Smith,  47  Fed. 
Rep.  501;  Ex  parti  Cohen,  104  Cal.  524;  Mlnter  v.  People, 
139  lU.  363.     See  the  next  section. 

4,  MuUer  v.  State,  11  Lea  (Tenn.)  xS. 

5,  Tayl.  Ev.  sees.  1455  et  seq.  See  article  from  Irish 
Law  Times,  reprinted  in  15  Cent.  L.  Jour,  366. 

6,  Stote  V.  Nowell,  58  N.  H.  314;  United  Sutes  ▼. 
McCarthy,  18  Fed.  Rep.  87;  Kneeland  v.  State,  62  Ga.  395; 
Kendrick  v.  Com.,  78  Va.  490;  State  v.  Warner,  13  Lea 
(Tenn.)  52. 

7,  People  V.  Kelly,  24  N.  Y.  74;  State  v.  Enochs,  69  Ind. 
314;  People  V.  Sharp,  107  N.  Y.  427,  as  to  a  proceeding  be- 
fore a  legislative  committee.  See  article,  32  Cent  L.  Jouc. 
386. 

\  892.  Same,  continued.  —  Statutes  of 
this  character  mvM  secure  the  witness  from  fut- 
ure liability  and  exposure  that  will  be  preju- 
dicial in  any  proceeding  against  him,  as  fully 
and  extensively  as  he  would  be  secured  by 
availing  himself  of  the  constitutional  privilege ; 
and,  if  the  privilege  is  taken  away,  it  must 
be  by  clear  and  unequivocal  enactment.*  Td 
New  York,  it  was  held  that  the  fact  that  the 
information,  thus  elicited,  may  facilitate  the 
discovery  of  other  evidence  by  which  the  wit- 
ness may  be  subsequently  convicted  is  an  in- 
cidental consequence,  against  which  the  con- 
stitution does  not  guard  him.'  But  in  a  cel- 
ebrated and  comparatively  recent  case  in  the 
supreme  court  of  the  United  States,  a  Yerj 
different    view    was    maintained.      The   case 
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arose  out  of  an  .attempt  to  enforce  the  pro- 
visions of  the  inter-state  commerce  act,  and 
construes    the  provision   in  the  fifth   amend- 
ment of  the  constitution  of  the  United  States 
which  declares  that  "no  person    .     .     .     shall 
be  compelled,  in  any  criminal  case,  to  be  a  wit- 
ness against  himself, "  and  also  section  860  of 
the  United  States  revised  statutes  which  pro- 
vides that  "no  pleading  of  a  party,  nor  any 
discovery  or  evidence  obtained  from  a  party 
or  witness  by  means  of  a  judicial  proceeding 
in  this  or  any  foreign  country  shall  be  given 
in, evidence,  or  in  any  manner  used  against 
him  or  his  property  or  estate,  in   any  court 
of    the  United   States,  in  any  criminal  pro- 
ceeding, or   for  the  enforcement  of  any  pen- 
alty or  forfeiture:  Provided,  that  this  section 
shall   not  exempt  any  party  or  witness  from 
prosecution  and  punishment  for  perjury  com- 
mitted in  discovering  or  testifying  as  afore- 
said. **     A  witness   refused   to   answer   ques- 
tions before  a  grand  jury,  on  the  ground  that 
his  answers,  might    tend  to   criminate  him. 
After  elaborate  discussion  and  after  a  review 
of    the    principal    cases   on   the  subject,    the 
court  held   that    the  proceeding   before   the 
grand    jury   was    a  criminal   case;  that  the 
meaning  of    the  constitutional   provision   is 
not  merely  that  a  person   shall  not  be  com- 
pelled to   be  a  witness  against  himself  in  a 
criminal  prosecution  against  himself,  but  its 
object  is  to  insure  that  a  person  shall  not  be 
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compelled,  when  acting  as  a  witness  in  any 
investigation,  to  give  testimony  which  may 
tend  to  show  that  he  himself  has  committed  a 
crime;  that  the  constitutional  provisions  of 
the  several  states  and  of  the  United  States 
should  have  a  liberal  construction,  and  that, 
although  differently  worded,  they  should  have, 
as  far  as  possible,  the  same  interpretation; 
that  legislation  cannot  detract  from  the  priv- 
ilege afforded  by  the  constitution,  and  that 
no  statute  which  leaves  the  party  or  witness 
subject  to  prosecution,  after  he  answers  the 
criminating  question  put  to  him,  can  have  the 
effect  of  supplanting  the  privilege  conferred 
by  the  constitution  of  the  United  States;  and 
that  a  statutory  enactment,  to  be  valid,  must 
afford  absolute  immunity  against  future  pros- 
eciUion  for  the  offense  to  which  the  questioti 
relates,^  But  in  1893,  congress  passed  an 
act  providing  among  other  things:  "That  no 
person  shall  be  excused  from  testifying  or 
from  producing  documents  before  the  inter- 
state commerce  commission  or  in  any  pro- 
ceeding, criminal  or  otherwise,  based  upon 
any  legal  violation  of  the  act  to  regulate  com- 
merce, on  the  ground  that  the  testimony  re- 
quired of  him  may  criminate  him.  But  no 
person  shall  be  prosecuted  on  account  of  any 
transaction,  matter  or  thing  concerning  which 
he  may  testify  or  produce  evidence.  **  After 
the  passage  of  this  act,  a  witness  refused  to 
testify  before   a  grand  jury,  iresting   on  hiB 
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alleged  privilege  of  silence,  and  was  commit- 
ted for  contempt.  In  a  proceeding  on  a  writ 
of  habeas  corpus,  the  supreme  court  of  the 
United  States  construed  the  act  in  question 
as  an  act  of  general  amnesty,  within  the  power 
of  Congress  to  enact,  and  which  afforded  im- 
munity to  the  witness.  It  was  also  held  that 
the  act  was  in  no  way  limited  to  prosecutions 
in  the  federal  courts ,  that  a  person  who  com- 
mits a  criminal  act  is  bound  to  contemplate 
the  consequences  of  exposure  to  his  good 
name  and  reputation  and  the  odium  and  dis- 
grace which  may  follow,  and  that  the  fact 
that  his  testimony  may  bring  him  into  dis- 
repute, without  incriminating  him,  does  not 
entitle  him  to  the  privilege  of  silence,  and 
hence  that  there  is  9io  privilege  under  a  stat- 
ute which  operates  as  a  pardon.^ 

1,  Counsel  man  v.  Hitchcock,  142  U.  S.  547;  Emery's 
Case,  107  Mass.  172;  9  Am.  Rep.  22;  Horstman  v.  Kauf- 
man, 97  Pa.  St.  147;  39  Am.  Rep.  802;  Orme  ▼.  CrocWford, 
13  Price  376;  United  States  v.  James,  60  Fed.  Rep.  257. 

2,  People  V.  Kelly,  24  N.  Y.  74;  People  v.  Sharp,  107 
N.  Y.  319. 

3,  Counselman  v.  Hitchcock,  142  U.  S.  547,  approving 
Emerjr^s  Case,  107  Mass.  172,  above  cited,  and  disapproving 
People  V.  Kelly,  24  N.  Y.  74.  As  to  the  power  of  congres- 
sional and  legislative  committees  to  punish  for  contempt, 
see,  Kilboum  v.  Thompson,  103  U.  S.  168;  People  ex  rel, 
McDonald  v.  Keeler,  99  N.  Y.  463. 

4y  Brown  ▼•  Walker,  161  U.  S.  591. 

?  893.  Privflege— How  claimed— How 
waived. —  We  have   already   seen   that   the 
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witness  may  waive  the  priYUege  by '/aUmg 
to,  mc^ke  timdf/ objection.^  For  still  stronger 
reasons,  the  privilege  is  waived,  if  no  objec- 
tion whatever  is  made. ^  The  jmvilege  is  that 
of  the  witness;  the  objection  must  be  taken 
by  him,  on  his  oath,^  after  the  question  has 
been  asked  ;^  and  it  cannot  be  raised  by  a 
party  to  the  suit  or  by  an  attorney.*  Nor 
should  the  court  interfere,  but  should  leave 
the  matter  with  the  witness  to  avail  himself 
of  his  privilege  or  not,  as  he  sees  fit.*  But 
it  is  the  duty  and  usual  practice  of  the  judge 
to  apprise  the  witness  of  his  right;  ^  and,  if  a 
witness  makfes  the  claim  of  privilege  and  it 
is  improperly  disallowed  by  the  court,  it  is 
error  to  which  a  party  may  except^  since  it 
is  a  violation  of  the  rules  of  evidence.'  But 
where  the  judge  declined  to  inform  the  wit- 
ness as  to  his  privilege,  on  the  mere  demand 
of  the  party ^  it  has  been  held  no  error.'  If 
a  witness  is  compelled  to  answer,  when  he  is 
entitled  to  his  privilege,  and  after  the  ques- 
tion has  been  properly  raised,  hi&  answer  can- 
not be  used  against  him,  in  a  subsequent  crifn- 
inal  action;  such  statements  are  regarded  as 
given  under  compulsion  an<J  duress.^^ 

'  ;i,  See  sec.  890  supra.     See  note,  21  Am.  Dec.  6u 

2,  State  V.  Allen,  107  N.  C  805. 

3,  Kraus  v.  Sentinel  Co.,  62  Wis.  660;  Sari  Antonio  Ry. 
Co.  V.  M  uth,  7  1  ex.  Civ.  App.  443;  Lathrop  ▼•  RobertPy  16 
Col.  250. 
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:   4,  .Boyle  ▼.  Wiseman,  lo  Exch;  647;  E»  parte  Richmond 
Slice,  70  Cal.  51,  mere  general  objection  not  enough* 

.  )  5,.  R.  y.  .Kinglake,  1 1  Cox  499;  Ingalls  ▼.  St|it^.  ip  Cent^  L. 
Jpur.  317;  Clarke  v.  Reese,  35  Col,  89;  Statev.  Wentworth, 
65  Me.  234;  20  Am.  Rep.  6^$;  Morgan  v.  .Halberstadt,  60 
Fed.  Rep.  592;  Ward  v.  People,  6  Hill  (N:  Y.)  144;  Pickarti 
V.  Collins,  23  Barb.  (N..Y.)  444;  Comi  v.  Shaw,  4  Cush.  594; 
Slate  v;  Van  Winkle,  80  Iowa  15;  Pay  v/  State,  27  Tex. 
App.  143.  Courts  have  refused  to  hear  an  argument  of 
counsel  on  the  question,  Doe^^  dem,  RowclifFe  v.  Egrstmront, 
2  Moody  &  Rob.  386.  But,  of  course^,  if  the  questioii^  is 
also  irrelevant,  counsel  may  ms^ke  th^  objection,  Sharon  v. 
Sharon,  79  Cal.  633.  In  Clifion  v.  pninger,  86  Iowa  573, 
the  privilege  was.  Claimed  by  the  pdamtiff,  through  her 
counseL  .    '■ 

6,  Williams  v.  Dickenson,  28  Fla.  90;  Com.  v.  Bell,  145 
Pa.  St.  374,  bribery  in  congressional  convention.  '     v 

7,  Southard  v.  Rexford,  6  Cow.  (N.  Y.)  254. 

8,  Com.  V.  Kimball,  24  Pick.  366. 

9,  Cora.  V.  Shaw,  4  Cush.  594;  Attorney-General  v.  Rid- 
loff,  10  Exch.  88;  Taylor  v.  State,  83  Ga.  647.. 

10,  Reg.  V.  Garbett,  i  Den.  Cn  C.  236;  Horstman  v. 
Kaufman,  97  Pa.  St.  147;  39  Am,  Rep.  8o2>j'  State  v.  Bai- 
ley, 54  Iowa  414.  But  in  Massachusetts,  the  refusal  of  a 
witness  to  answer  was  held  competent  against  him  in  a  civU 
action,  Andrews  v<  Frye,  104  M'ass.  234.   ' 

r894.  Effect  of  claiming  privilege— 
.Inferen.ceS.r-T.lt  has  frequeutly  been  held 
that,  in  order  to  make  the  privilege  of  any 
value,  no  unfavorable  inferefUie  ^lotdd  be  drawn 
Jrom  the  refusal  of  a  loitnesjs  to  aaswqr  a 
question  because  it  may  tend  to  criminate 
him,  and  th'&t  it  is  not  a  proper  subject  of 
-comment  by  counsel  before  the  jury.*  In 
sustaining  the  view  that  no  unfavorable  in- 
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fereiice  should  be  drawn,  it  is  urged  that  a 
perfectly  hoQorable  man  might  with  honest 
indignation  repudiate  a  question  which  be  re- 
gards as  insulting,  and  that  it  would  be 
unfair  to  impute  to  him  dishonorable  mo- 
tives.' On  the  other  hand,  the  soundness  of 
this  view  has  been  questioned;  and  it  has 
been  said  ttiat,  "  generally  speaking,  an  hon- 
est witness  will  be.  eager  to  rescue  his  char, 
acter  from  suspicion  and  will  at  once  deny 
the  imputation,  rather  than  rely  on  his  legal 
rights  and  refuse  to  answer  the  offensive  in- 
terrogatory." '  But  whatever  may  be  the 
view  of  judges  and  jurists  on  this  question, 
it  admits  of  no  doubt  that  juries  will  act  and 
do  act  to  some  extent  upon  the  evidence  fur- 
nished by  their  own  senses,  and  that,  almost 
inevitably,  they  will  draw  an  unfavorable  in- 
ference from  the  conduct  of  the  witness  who 
declines  to  answer  lest  he  may  criminate 
himself. 

1,  People  V.  Maunausauy  60  Mich.  15;  Phelin  ▼.  Ken- 
derdine,  20  Pa.  St.  354;  Pinkard  v.  State,  30  Ga.  757;  Came 
V.  Litchfield^  2  Mich.  340;  Millinan  v.  Tucker,  Peake  222; 
Rose  V.  Blakemore,  I  Ryan  &  M.  384;  R.  v.  Watson,  2 
Stark.  158;  Lloyd  v.  Passingham,  16  Vet.  64;  2  PhilL 
£v.  417. 

2,  R.  V.  Watson,  2  Stark.  153. 

3,  TayL  Ev.  sec  1467. 

I  896.  Same  —  Penalties  and  forfeit 

uree. — Under  provisions  contained  in  most  of 
our  constitutions  that  no  one  shall  be  com- 
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pelted  to  testify  to  his  own  criminality^  it  is 
held  that  the  privilege  not  only  protecU  4$^ 
fendant$  in  criminal  proceedings  against 
themselves,  bta  vninesaes  in  the  trial  of  issues 
between  others.^  The  same  general  maxim 
or  principle  which  protects  the  witness  from 
self-crimination  forbids  that  he  should  be 
compelled  by  his  testimony  to  expose  himself 
to  a  forfeiture  or  the  payment  of  a  penalty. 
In  a  leading  case  in  the  supreme  court  of  the 
United  States,  the  court  construed  the  stat- 
ute which  authorized  the  federal  courts,  in 
revenue  cases,  and  on  motion  of  the  govern- 
ment attorney,  to  require  the  defendant  or 
claimant  to  produce  his  private  books,  in- 
voices and  papers  in  court,  the  penalty  for 
refusal  being  that  the  allegations  of  the 
government  should  be  taken  as  confessed. 
This  statute  was  held  to  be  unconstitutional, 
as  applied  to  suits  for  penalties  or  to  estab- 
lish a  forfeiture  of  the  party's  goods,  as  being 
repugnant  to  the  fourth  and  fifth  amendments 
of  the  constitution;  and  it  was  held  that  an 
order  of  the  court,  made  under  this  statute, 
requiring  the  claimants  of  the  goods  to  pro- 
duce an  invoice  for  the  inspection  of  the  gov- 
ernment attorney,  was  an  unconstitutional 
exercise  of  authority;  that  a  proceeding  to 
forfeit  a  person's  goods  for  an  offense 
against  the  laws,  through  civil  information, 
is  a  criminal  case  within  the  meaning  of  the 
fifth  amendment  to  the  constitution.     In  dis- 
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cussing  this  subject,  Mr.  Justice  Bradley 
used  the  following  vig'>rous  lauguage:  "Any 
compulsory  discovery  by  extorting  the  party's 
oath  or  compelling  the  production  of  his 
private  books  and  papers  to  convict  him  of 
crime  or  to  forfeit  his  property  is  contrary 
to  the  principles  of  a  free  government;  it  is 
abhorrent  to  the  instincts  of  an  Englishman; 
it  is  abhorrent  to  the  instincts  of  an  Amer- 
ican. It  may  suit  the  purpose  of  despotic 
power;  but  it  caanot  *abide  the  pure  atmos- 
phere of  political  liberty  and  personal  free- 
dom. " '  It  was  long  considered  doubtful 
whether  a  witness  could  be  compelled,  by  his 
answer,  to  furnish  information  which  might 
subject  himself  to  a  civil  action  or  show  that 
he  owed  a  debt. '  This  doubt  was  settled  by  a 
statute  in  the  time  of  George  III;  and  it  is  the 
general  rule  in  this  country  that  a  witness 
is  not  privileged  from  testifying  merely 
because  his  answer  might  expose  him  to 
pecuniary  loss.* 

1,  State  V.  Nowell,  58  N.  H.  314.  Many  of  the  cases  al- 
ready cited  illustrate  the  same  principle. 

2,  Boyd  V.  United  States,  116  U.  S.  616,  631;  Roberts 
V.  Aliatt,  Moody  &  M.  192;  Jackson  v.  Benson,  I  Younge 
&  J.,  32;  Bank  of  Salina  v.  Henry,  2  Den.  155;  Henry 
V.  Bank  of  Salina,  3  Den.  593.     Best  Ev.  sec.  120. 

3,  6  Pari.  Deb.  167-245;  Tayl.  Ev.  sec.  1463. 

4,  Davis  V.  Lipcoln  Nat.  Bank,  4  N.  Y.  S.  3.73;  Lowney 
V.  Perhaih,  20  Me.  240;  Bull  v.  I^veland,  10  Pick.  9; 
Taney  V.  Kemp,  4  Har.  &  J.  (Md.)  348;  7  Am.  Dec  ^73; 
Stevens  V.  Whitcomb,  16  Vt.  121;  Cox  v.  Hill,  3  Ohio  424; 
Alexander  v.'  Knox,  7  Ala.  503. 
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i  896.    Objections  and  exceptions  to 
evidence. — It  is  undoubtedly  the  policy  of 
the  law  to  admit  teatimony  when  offered,  un- 
less some  olear  reason  exists  for  its  exclusion. 
Competency  is  presumed  until  the  contrary  is 
shown.     Since  parties  are  usually  represented 
in  court  by  attorneys  presumed  to  be  vigilant 
in   the  protection  of   their  rights,  it  is  the 
general  practice  of  the  courts  to  receive  evi- 
dence which  is  offered,  unless  it  is  objected  to. 
But  the  trial  judge  is  not  bound  to  wait  for 
objections ;  he  may  exclude  improper  testimony 
of  his  own  m^tion^     As  the  appellate  courts 
are  not  organized  to  hear  causes  de  novo  but 
to  review  the  errors  of  the  inferior  courts,  if 
a  party  would  take  advantage  of  the  admis- 
sion  of  improper  testimony  on  appeal  or  on 
motion  for  new  trial,  it  is  necessary  to  make 
objection  at  the  time  it  is  offered,^    It  is  too 
late  after  evidence  is  submitted  to  the  jury,^ 
or  after  motion  in  arrest  of  judgment.*    On 
the  same  general   principle,  the  court  is  not 
compelled  to  exclude  inadmissible  testimony, 
received  in  response  to  a  question   to   which 
no  objection   was  made;'  and  in   such  case, 
where  the  answer  is  responsive  to  the  ques- 
tion, the  court  may  properly  overrule  a  mo- 
tion  to  strike  out  the  answer.*    It  is  also  a 
familiar  rule  that  m^re  general  objections,  with- 
out the  statement  of  any  specific  ground   of 
objection,  will  not  be  reviewed  in  the  appel- 
late court  or  constitute  ground  for  a   new 
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trial.'  It  is  only  fair  that  the  trial  judge 
should  have  the  opportunity  to  pass  upon  the 
precise  question  involved,  and  that  the  nature 
of  the  objection  should  be  pointed  out;'  and 
also  that  the  opposing  counsel  should  have  the 
opportunity  to  remove  the  objection,  or  sup- 
ply the  defect  by  other  testimony.  •  As  illus- 
trations of  the  rule,  it  has  been  held  that  a 
mere  general  objection  to  secondary  evidence 
does  not  suffice."  When  objection  is  made  to 
the  admission  of  a  record  or  a  document,  it  is 
not  sufficient  to  object  generally  or  that  the 
law  has  not  been  complied  with,  or  that  the 
evidence  is  incompetent,  irrelevant  and  imma- 
terial; but  any  objection  to  the  manner  of 
authentication  or  execution  should  assign  the 
grounds  thereof."  On  the  same  principle,  it 
has  been  held  that  the  objection  that  the  evi- 
dence is  "  illegal  and  incompetent, "  "  or  "  in- 
admissible," "  or  "incompetent"  is  unavail- 
ing. " 

1,  See  section  169  supra, 

2,  Ladd  V.  Smith,  (Ala.)  10  So.  Rep.  836;  Gardner  v. 
Gooch,  48  Me.  487.  See  esses  dted  belo>w.  As  to  deposi- 
tions, see  sees.  691  et  seq,  supra, 

3,  King  V.  State,  21  Ga.  220;  Laurent  v.  Vaughn,  30  Vt.  90. 

4,  Thomson  v.  Wilson,  26  Iowa  120;  Perrott  ▼.  Shearer, 
17  Mich.  48. 

5,  Vermillion  Well  Co.  v.  Vermillion,  (S.  Dak  )  61  N.W. 
Rep.  802;  Omaha  vSo.  Ry.  Co.  v.  Beeson,  36  Neb.  361 ; 
Washington  v.  State,  (Ala.)  17  So.  Rep.  546;  Perkins  ▼. 
Brainard  Quarry  Co.,  32  N.  Y.  S.  230;  Cleveland^  C,  C  & 
I,  Ry.  Ca  V.  Wynant,  134  Ind.  681. 
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6,  Ellinger  v.  Rawlings,  I2  Ind.  App.  336;  Lake  Shore  & 
M.  S.  Ry.  Co.  V.  Mcintosh,  140  Ind.  261. 

7,  O'Hagen  v.  Qinesmith,  24  Iowa  249;  White  v.  Chad- 
bourne,  41  Me.  149;  Stone  v.  Hunt,  114  Mo.  66;  Abbott  v. 
ChafTee,  83  Mich.  256;  Howard  v.  Howard,  52  Kan.  470; 
Galbreath  v.  Doe,  8  Blackf.  (Ind.)  366;  Rhea  v.  Crunk,  12 
Ind.  App.  23;  Hutchinson  v.  Whitman,  95  Mich.  592,  wl  ere 
it  was  held  insufficient  objection  to  say:  "  I  object."  As  to 
depositions,  see  sec.  692  supra, 

8,  United  States  v.  McMasters,  4  Wall.  680;  Brown  v. 
Weigh tman,  62  Mich.  557;  i  Thomp.  Trials  sec.  693. 

9,  King  ▼.  Nichols  &  S.  Co.,  53  Minn.  453;  Motley  ▼. 
Head,  43  Vt  636;  Rush  v.  French,  i  Ariz.  99. 

10,  Liebenthal  v.  Price,  8  Wash.  206;  Toplitz  v.  Hedden, 
146  U.  S.  252;  Woodward  v.  Shaw,  18  Me.  304;  Concord  v. 
Mclntire,  6  N.  H.  527;  Kenosha  Stove  Co.  v.  Shedd,  82 
Iowa  540.  , 

11,  Stanley  v.  Holliday,  13  Ind.  464;  Crawford  v.  Wither- 
bee,  77  Wis.  419;  State  v.  Gates,  20  Mo.  400;  New  Orleans, 
J.  &  G.  Ry.  Co.  V.  Moye,  39  Miss.  374;  Voss  v.  State,  9 
Ind.  App.  294. 

12,  Clark  ▼.  Conway,  23  Miss.  438;  Steiner  ▼.  Tranum, 
98  Ala.  315. 

13,  Leet  V.  Wilson,  24  CaL  398;  Fowler  ▼.  Wallace,  131 
Ind.  347. 

14,  Pennsylvania  Co.  v.  Horton,  132  Ind.  189;  Jones  v. 
Angell,  95  Ind.  376;  Kemochen  v.  New  York  EL  Ry.  Co., 
128  iN.  Y,  559. 

1897.  Same,  continued. — Following  the 
rule  stated  in  the  last  section,  the  objection 
that  evidence  is  "  irrelevant,  incompetent  and 
immaterial "  does  not  sufl&ce,  if  the  tcsiimony 
is  admissible  for  any  purpose.^  Nor  does  the 
objection  that  evidence  is  irrelevant  or  im- 
material or  improper  avail  as  an  objection  to 

165 
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the  competency  of  the  witness,*  or  the  admis- 
sibility of  records,'  or  that  the  testimony 
would  contradict  or  vary  a  written  contract.* 
It  has  frequently  been  held  that  objections  to 
evidence  as  incompetent,  irrelevant  or  imma- 
terial may  be  disregarded  as  too  general,  un- 
less a  sufficient  reason  for  its  exclusion 
appears  from  the  evidence  offered  itself.*  But 
where  the  proposed  evidence  is  not  competent 
for  any  purpose,  such  an  objection  is  suffi- 
cient.* It  has  sometimes  been  held  that,  where 
a  question  is  plainly  irrelevant,  a  mere  general 
objection  is  sufficient.^  Where  evidence  is 
objected  to  as  inadmissible  for  certain  speci- 
fied reasons,  the  objection  will  be  deemed 
limited  to  the  grounds  specified^  But  in  the 
absence  of  an  understanding  between  counsel 
and  the  court,  that  evidence  is  to  be  limited 
to  particular  matter,  the  court  may  consider  it 
for  any  purpose  for  which  it  is  competent  and 
relevant.  •  It  is  a  fapailiar  rule  that  a  mere 
general  objection  to  testimony  as  a  whole  does 
not  avail  when  part  of  the  testimony  is  admis- 
sihle,^^  But  when  there  has  been  a  sufficient 
and  specific  objection  to  testimony^  it  is  not 
necessary  to  repeal  the  objection  whenever  tes- 
timony of  the  same  class  is  offered. "  The  rule 
that  the  objection  should  be  specific  has  no 
application,  however,  where  a  general  objection 
Is  sustained;  in  that  case,  the  party  against 
whom  the  ruling  was  made  cannot  urge  that 
the  objection  was  too  general."    And  when  the 
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offer  of  testimony  includes  that  which  is  ad- 
missible with  that  which  is  not,  and  the  com- 
petent  and  incompetent  are  blended  together,  it 
is  not  the  duty  of  the  court  to  separate  the 
legal  from  the  illegal,  but  the  whole  may  be 
rejected  when  objection  is  made.*'  Error 
cannot  be  assigned  on  a  ruling  rejecting  an 
offer  of  teetimony,  unless  it  appears  that  the 
offer  was  made  in  good  faith.  If  the  trial 
judge  has  doubts  about  the  good  faith  of  an 
offer  of  testimony,  he  may  insist  upon  the 
production  of  the  witness  and  upon  some  at- 
tempt to  make  the  proof  before  he  rejects  the 
offer;  but  if  he  does  reject  it,  and  allows  a 
bill  of  exceptions  which  shows  that  the  offer 
was  actually  made  and  refused,  and  there  is 
nothing  else  in  the  record  to  indicate  bad 
faith,  an  appellate  court  must  assume  that 
the  proof  could  have  been  made,  and  govern 
itself  accordingly." 

1,  Rush  V.  French,  i  Ariz.  99;  Alcorn  v.  Chicago  &  A.  Ry. 
Co,  108  Mo.  81;  Voorman  v.  Voight,  46  Cal.  397;  Lake 
Erie  &  W»  Ry.  Co.  v.  Parker,  94  Ind.  91 ;  Schlereth  v.  Mis* 
souri  Pac  Ry.  Co.,  115  Mo.  87,  expert  evidence. 

2,  Cornell  v.  Barnes,  26  Wis.  473;  Chicago,  K.  &  N.  Ry, 
Co.  V.  Behney,  48  Kan.  47;  Carter  v.  New  York  El.  Ry.  Co., 
134  N.  Y.  168. 

3,  Voss  ▼.  State,  9  Ind.  App.  294. 

4,  Union  Cash  Reg.  Co.  v.  John,  49  Minn.  481. 

5,  McClosky  V.  Davis,  8  Ind.  App.  190;  Glenville  ▼.  St, 
Louis  Ry.  Co.,  51  Miss.  629. 

6,  Lowenstein  v.  McCadden,  92  Tenn.  614* 

7,  Bates  y.  Morris,  loi  Ala.  282. 
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8,  Triggs  V.  Jones,  46  Minn.  277;  Bailey  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  3  S.  Dak.  531;  Evansville  Ry.  Co.  v.  Swift, 
128  Ind.  34;  Giles  v.  Vandiver,  91  Ga.  192.  See  sees.  710, 
711  supra, 

9,  Sears  v.  Starbird,  78  Cal.  225. 

10,  Beebe  v.  Bull,  12  Wend.  504;  Mock  ▼.  City  of  Mun- 
cie,  9  Ind.  App.  536;  Grimm  v.  Dundee,  L.  &  I.  Co.,  55 
Mo.  App.  457;  Curr  v.  Hundley,  3  Col.  App.  54;  Brown  v. 
Point  Pleasant,  36  W.  Va.  290;  Wilson  v.  Equitable  Gas 
Co.,  152  Pa.  St.  566.     See  sees.  710,  711  supra, 

1 1,  Whitney  v.  Traynor,  74  Wis.  289;  Gilpin  v.  Gilpin,  12 
CoL  504;  Sharon  v.  Sharon,  79  CaL  633. 

12,  Hurlbut  V.  Hall,  39  Neb.  889. 

13,  Clark  V.  Ryan,  95  Ala.  406;  First  Nat.  Bank  v.  North 
2  S.  Dak.  480. 

14,  Scotland  Co.  v.  Hill,  112  U.  S.  183,  186. 

\  898.  Withdrawing  and  striking  out 
evidence. — It  sometimes  happens  that  an- 
swers are  made  which  are  not  responsive  to 
questions,  unobjectionable  in  themselves,  or 
that  improper  testimony  is  volunteered  to  which 
there  is  no  opportunity  to  object  in  advance. 
In  such  cases,  the  proper  remedy  is  to  move 
promptly  to  strike  out  the  objectionable  testi- 
mony. *  It  is  a  matter  of  rights  on  proper  mo- 
tion, to  have  testimony  stricken  out  which  is 
irresponsive  and  prejudicial;  and  the  error 
of  the  court  in  this  respect  is  subject  to  re- 
view by  the  appellate  court.'  If  no  such  mo- 
tion is  made,  the  reception  of  such  testimony 
is  not  error ;  *  and  if  the  motion  to  strike  out 
is  not  promptly  made,  the  right  is  waived.* 
The  rule  is  the  same  as  to  improper  testimony 
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given  in  response  to  a  question  by  the  party 
injured  thereby/  But  a  party  has  no  right 
to  move  to  strike  out  testimony  merely  be- 
cause it  is  unfavorable  to  him/  and  it  is  not 
suflBcient  in  such  cases  to  merely  object  to 
the  evidence  after  it  is  received.^  Nor  is 
the  motion  to  strike  out  testimony  available 
where  the  party  against  whom  it  is  offered 
makes  no  objection  to  qvestions  which  clearly 
call  for  improper  evidence.  One  who  has  thus 
taken  his  chances  of  advantage  has  not,  when 
he  finds  the  testimony  prejudicial,  the  legal 
right  to  exclude  it.'  Where  evidence  has 
been  properly  received,  and  its  effect  has  been 
destroyed  by  other  evidence,  or  its  inadmissi- 
bility becomes  apparent  afterward^  the  party 
against  whom  it  has  been  received  has  no  ab- 
solute right  to  have  it  stricken  out,  but 
should  request  the  court  to  charge  the  jury  to 
disregard  such  evidence.*  But  it  is  within 
the  discretion  of  the  court  in  such  case  to 
strike  out  the  testimony.'^  A  motion  to  strike 
out  testimony  should  specify  the  objection^  as 
well  as  the  portion  of  the  evidence  objected 
to;  and  a  motion  to  strike  out  all  of  certain 
evidence  should  not  be  sustained,  if  a  part  of 
the  evidence  is  relevant  and  competent. "  The 
weight  of  authority  sustains  the  proposition 
that  the  error  of  receiving  irrelevant  and  in- 
competent  testimony  is  cured,  if  the  testimony 
is  afterwards  stricken  out  by  order  of  the 
court,  or  if  the  jury  are  plainly  instructed  to 
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disf^gdrd  11  this  fule  id  based  upon  ite 
gtcnind  that  it  will  not  be  presumed  that 
juries  are  too  ignorant  to  doioprebend  at  too 
unmindful  of  their  duties  to  fail  to  respect 
instructions  as  to  matters  which  are  pectil- 
iarly  within  their  province  td  determine. 
Thd  appellate  court  will  rather  presume  that 
jufifs  are  influenced  in  their  verdict  only  by 
legal  evidence.*^  But  some  of  the  cases  cited 
upon  this  proposition  are  based  upon  the 
ground  that  the  evidence  stricken  out  or  with- 
drawn from  the  consideration  of  the  jury  had 
evidently  not  influenced  the  verdict;  and 
there  is  high  authority  for  the  view  that  the 
error  is  not  cured,  if  it  is  impossible  to  say 
that  the  improper  testimony  did  not  influence 
the  jury,  notwithstanding  the  action  of  the 
court.  The  general  rule  to  be  gathered  from 
the  cases  may  be  state  as  follows:  "If,  in 
any  case,  there  is  good  reason  to  believe  that 
injury  has  been  done  to  the  adverse  party  by 
the  introduction  of  such  evidence,  notwith- 
standing the  caution  and  instructions  of  the 
court,  that  will  furnish  a  sufiBcient  cause  for 
sending  the  case  to  another  trial.  But,  un- 
less there  is  good  ground  for  suspicion,  it 
must  be  presumed  that  the  instructions  of  the 
court  were  not  disregarded. "  " 

1,  Crould  V.  Day,  94  U.  S.  405;  Holmes  v.  Roper,  141 
K.  Y.  64;  Wendt  V.  Chica^,  St.  P.,  M.  &  O.  Ry.  Co.,  4 
S.  Dak.  476.     See  sec.  710  ndpra, 

2,  See  cases  cited  below. 
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3,  Corcoran  ▼.  Citj  of  Detroit,  95  Mieh.  84;  Link  v. 
She^oiii,  136N.  Y«  I;  National  Syrup  Co.  v.  Cftrlson,  I55 
111.  210;  Payntf  f.  Dictts,  88  Iowa  4^3;  Kansas  Fire  Ins. 
Co.  ▼.  Hawley,  46  Kan.  746;  Bailey  v.  Bailey,  (Iowa)  63 
N.  W.  Rep.  341;  Chicago,  P.  &  St.  L.  Ry.  Co.  v*  Blume, 
137  111.  448;  Lewars  v.  Weaver,  121  Pa.  St.  268;  Chicago, 
St.  L.  &  P.  Ry.  Co.  ▼.  Champion,  9  Ind.  App.  510.  See 
sec.  896  supra, 

4,  Hatflerly  t.  Ellidt,  39  Neb.  20 1;  Tebo  v.  Atigtista,  90 
Wis.  405;  Chicago,  St.  L.  &  P.  Ry.  Co.  ▼.  Champion,  9 
Ind.  App.  510. 

5,  Birmingham  L.  Co.  ▼.  Brinson,  94  Ga.  517. 

6,  East  Tenn.,  V.  &  G.  Ry.  Co.  ▼.  Turvaville,  97  Ala.  122. 

7,  Link  Y.  Sheldon,  136  N.  Y.  I;  Holmes  v.  Roper,  141 
N,  Y.  64;  Kansas  City,  M.  &  B.  Ry.  Co.  v.  Phillips,  98 
Ala.  1^9;  Ft.  Worth  &  R.  G.  Ry.  Ca  v.  Andrews,  7  Tex. 
Civ.  App.  32 1;  Falvey  v.  Jackson,  132  Ind.  176;  Overley 
V.  Chesapeake  &  O.  Ry.  Co.,  37  W.  Va.  524. 

8,  Levin  v.  Russell,  42  N.  Y.  251;  Cleveland,  C,  C  &  1. 
Ry.  Co.  ▼.  Wynant,  134  Ind.  681;  Wheelock  v.  Godfrey,  loo 
Cal.  578;  Haines  v.  Saviers,  93  Mich.  440;  W^ay  v.  Johnson, 
5  S.  Dak.  237;  Wiggins  v.  Guthrie,  10 1  N.  C.  661;  Hick- 
man V.  Green,  123  Mo.  165;  State  y.  Hope,  100  Mo.  347; 
Ellinger  v.  Rawlings,  12  Ind.  App.  336. 

9,  Gawtry  v.  Doane,  51  N.  Y.  84;  Marks  t.  King^  64 
N.  Y.  628;  Plainer  v.  Plainer,  78  N.  Y.  90;  Gilmore  v. 
Pittsburg  Ry.  Co.,  104  Pa.  St.  275.  So  where  immaterial 
testimony  has  been  admitted  on  the  promise  of  the  attorney 
that  it  would  be  shown  to  be  material,  Forsyth  v.  Ganson, 
5  Wend.  558;  Blackburn  v.  Beall,  21  Md.  208. 

10,  Pontius  V.  People,  82  N.  Y.  339;  Platner  ▼.  Phitner, 
78  N.  Y.  90. 

11,  McGufl^  ▼.  McCIain,  130  Ind.  327;  Chicago^  St.  L 
&  P.  Ry.  Co.  V.  Champion,  9  Ind.  App.  510;  Birmingham 
L.  Co.  V.  Brinson,  94  Ga.  517;  McCabe  v.  Brayton,  38  N.  Y. 
196;  Davis  V.  Hopkins,  Is  Col.   153;  Spaulding  v.  Hallen^ 
beck,  35  N.  Y.  204;  Roberts  v.  Bnrgess,  85  Ala.  192 
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12,  Waterman  v.  Chicago  &  A.  Ry.  Co.,  82  Wis.  613; 
Holmes  v.  Moffat,  120  N.  Y.  159;  Gall  v.  Gall,  114N.  Y. 
ioq;  Busch  v.  Fisher,  89  Mich.  192;  Pemisyivania  Co.  v. 
Roy,  102  U.  S.  451;  Alabama  G.  S.  Ry.  Ca  v.  Frazier,  93 
Ala.  45;  Blizzard  v.  Applegate,  77  Ind.  527;  Sullens  v. 
Chicago,  R.  I  &  P.  Ry.  Co.,  74  Iowa  659;  Union  Water 
Co.  V.  Crary,  25  CaL  504.  See  also,  Ilogendobler  v.  Lyon, 
12  Kan.  276. 

13,  Deerfield  v.  Northwood,  10  N.  H.  269,  271;  The  G. 
C.  &  S.  F.  Ry.  Co.  V.  Levy,  59  Tex.  542;  Specht  v.  Howard, 
16  WalL  564;  Smith  v.  Whitman,  6  Allen  562;  Taylor  v. 
Adams,  58  Mich.  187.  See  also,  Richards  y.  Noyes,  44 
Wis.  639. 

2889.  Effect  of  improper  admission 
and  exclusion  of  evidence. — The  question 
constantly  arises  in  the  courts  whether  a  new 
trial  should  be  granted  on  the  ground  of  the 
improper  admission  or  exclusion  of  evidence. 
It  is  obviously  impossible  to  lay  down  any 
rule  on  this  subject  which  will  not,  in  indi- 
vidual cases,  cause  hardship  to  the  litigant. 
On  the  one  hand,  it  would  be  clearly  unjust 
to  establish  the  rule  that  a  new  trial  should 
be  granted  in  every  case  where  errors  have 
intervened,  without  any  regard  to  their  effect 
upon  the  jnry.  On  the  other  hand,  since  it 
is  often  difficult  and  sometimes  impossible  for 
the  appellate  court  to  determine  the  effect 
which  improper  testimony  may  have  had  upon 
the  minds  of  the  jury,  there  are  serious  ob- 
jections to  a  practice  which  permits  specula- 
tion on  that  subject.  A  very  conservative 
rule  was  thus  stated  on  this  subject  by  a  great 
judge:   "Where  evidence  has  been  improperly 
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received  or  rejected,  and  the  verdict  is  found 
against  the  party  taking  the  exception,  and 
a  motion  for  a  new  trial  is  made  on  that 
ground,  such  motion   will  not  be  granted,  if 
the  court  can  see  plainly  from  the  whole  evi- 
dence that,  independently  of  the  evidence  re- 
ceived or  rejected,  the  evidence  in  support  of 
the  verdict  so  decidedly  preponderates  that  a 
verdict  the  other  way  would  be  set  aside  as 
against  evidence. "  *    Another   learned  judge 
somewhat  more  broadly  stated  the  rule  which 
has  received  wide  support:  "I  think  the  cor- 
rect rule  in  regard  to  the  granting  or  refus- 
ing of  a  new  trial  for  the  admission  of  irrele- 
vant or  improper  evidence  is  this:  where  the 
exceptionable  evidence  is  of  little  weight  com- 
pared  with   the  rest  of   the  proof,  and   the 
latter    clearly    justifies    the    finding   of    the 
jury,  a  new  trial  will  not  be  granted;  but  it 
must  in  all  cases   appear  very  satisfactorily 
that  the  verdict  must  and  ought  to  have  been 
the  same,  whether  the  questionable  evidence 
was  admitted   or  not."*     Upon  this  general 
principle,    it   is  a    very  familiar  practice  to 
deny   a  new  trial  where  the  court  is  of  the 
opinion  that  the  error  in  receiving  or  excluding 
evidence  was  not  prejudicial;  •  and  it  will  be 
inferred  that  there  is  no  prejudice  from  the 
improper  admission  of   evidence  where  other 
and  competent  evidence  to  the  same  effect  is 
uncontradicted  or  overwhelming,*  or  is  suffi- 
cient to  sustain  the  decree,*^  or  when  the  same 
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facts  are  proved  by  the  objecting  party,'  or 
where  it  is  evident  that  the  result  would  have 
been  the  same,  even  if  the  error  excepted  to 
had  not  been  committed.^  It  is  also  held  that 
the  erroneous  reception  of  cumtdative  evidence 
is  harmless  where  the  facts,  thus  proven,  are 
otherwise  legally  shown.* 

1,  Thorndike  v.  City  of  Boston,  i  Met.  242,  249. 

2,  Smith  V.  Russ,  22  Wis.  439;  Winkley  ▼.  Foye,  33 
N.  H.  171;  66  Am.  Dec  715  and  note. 

3,  Montross  v.  Eddy,  94  Mich.  100 ;  Miller  v.  James,  86 
Iowa  242;  Dimmick  V.  Milwaukee  Ry.  Co.,  18  Wis.  47 1; 
Kosenbmm  v.  Russell,  35  Neb.  513;  Chicago  &  G.  W.  Ry. 
Co.  V.  Wedel,  144  111.  9;  Hornbuckle  v,  Stafford,  III  U.  S. 
389;  Wing  V.  Chesterfield,  116  Mass.  353;  State  v.  Wood- 
ruff, 47  Kan.  151;  27  Am.  St.  Rep.  285;  Oahill  v.  Murphy^ 
94  Cal.  29;  28  Am.  St.  Rep.  88;  Woods  v.  Gaar,  99  Mich. 
301 ;  Consaul  v.  Sheldon,  35  Neb.  247,  where  the  fact  was 
admitted  by  the  pleadings. 

4,  Reed  v.  City  of  Madison,  85  Wis.  667;  Phoenix  Ins.  Co. 
V.  Pickel,  3  Ind.  App.  332;  LaDuke  ▼.  Exeter,  97  Mich. 
450;  37  Am.  St.  Rep.  357. 

5,  McKay  v.  Riley,  135  111.  586. 

6,  Doll  V.  People,  145  111.  253. 

7,  Terry  v.  Beatrice  Starch  Co.,  43  Neb.  866;  Frisk  v. 
Reigelman,  75  V\  is.  499;  City  of  Dallas  v.  Miller,  7  Tex. 
App.  Civ.  503,  and  cases  above  cited. 

8,  Chase  v.  Caryl,  (N.  J.  L.)  31  At.  Rep.  1024;  McLen- 
don  V.  Frost,  57  Ga.  448.     See  sees.  7  supra^  902  tn/ra, 

1 900  Same,  continued.  —  If  irrelevant 
or  incompetent  evidence  is  received  which  ha$ 
a  tendency  to  prejudice  the  minds  of  the  jury 
or  to   mislead  them,   a  new  trial  should  be 
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granted;*  and  the  rule  has  sometimes  been 
declared  that  a  new  trial  will  be  granted,  un- 
less it  can  be  seen  that  such  evidence  could 
have  had  no  influence  upon  the  jury.^  The 
following  test  was  given  by  the  court  of  ap- 
peals of  New  York:  "When  the  evidence 
on  each  side  is  so  nearly  balanced  that  a  de- 
termination either  way  would  not  be  reversed 
ut)on  appeal,  it  cannot  be  said  that  the  los- 
ing party  is  not  prejudiced  by  material  evi- 
dence testified  to  by  an  incompetent  witness 
against  his  objection.""  And  so  long  as  the 
chances  are  equal  that  it  may  have  had  some 
effefct  one  way  or  the  other,  the  party  ex- 
cepting is  entitled  to  the  benefit  of  the  prin- 
ciple that  irrelevant  testimony  should  be 
shut  out  from  the  jury.*  In  equity  caseSj  it 
will  be  presumed  thai  the  trial  judge  disre- 
garded incompetent  or  irrelevant  testimony; 
and  errors  in  the  admission  of  such  evidence 
do  not  afford  ground  for  reversal  where  there 
is  sufficient  testimony  to  support  the  decree.* 
The  fact  that  incompetent  testimony  has  been 
received  is  not  sufficient  ground  for  revers- 
ing the  judgment  where  the  case  is  tried  with- 
out a  jury.  In  such  case,  the  appellate  court 
will  give  no  weight  to  such  testimony  Id  the 
determination  of  the  appeal,  and  will  not  re- 
verse the  judgment  on  that  account.* 


I,  Rooncy  v.  Milwaukee  Chair  Co.,  65  Wis.  397; 
ter  V.  Centei',  41  N.  H.   405;  Com.   v.  Bos  worth,  28   Pick. 
397;  Francis  v.  Butler  M.  Ins.  Co.,  4  R.  I.  159, 
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2,  Santillan  v.  Moses,  I  Cal.  92;  Owen  v.  Jones,  14  Ark. 
502;  Foye  V.  Leighton,  24  N.  H.  29;  Ames  v.  Potter,  7 
R.  I.  265;  Field  v.  Avery,  17  Wis.  672;  Harrison  v.  Baker, 
15  Neb.  43;  Hutchins  v.  Kutchins,  98  N.  Y.  56. 

3,  In  re  Eysaman's  Will,  113  N.  Y.  62. 

4,  Farmers*  Bank  v.  Whinfield,  24  Wend.  419;  Hoberg 
y.  State,  3  Minn.  262. 

5,  Kleinmann  y  Gieselmann,  114  Mo.  437;  35  Am.  St. 
Rep.  761;  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Buckstaff,  38 
Neb.  146;  41  Am.  St.  Rep.  724;  Ritter  v.  Schenk,  loi  IlL 

387. 

6,  Frisk  v.  Reigelman,  75  Wis.  499. 

2901.  Weight  of  evidence — Positive 
and  negative. —  In  other  parts  of  this  work 
frequent  allusion  has  been  made  to  the  weight 
of  the  various  kinds  of  evidence  which  have 
been  there  discussed.  At  this  point  it  is 
only  necessary  to  briefly  call  attention  to  one 
or  two  branches  of  the  subject  not  elsewhere 
referred  to.  It  is  a  general  rule  of  evidence 
that  affirmative  testimony  is  stronger  than  neg- 
ative; in  other  words,  that  "  the  testimony  of  a 
credible  witness,  that  he  saw  or  heard  a  par- 
ticular thing  at  a  particular  time  and  place 
is  more  reliable  than  that  of  an  equally  cred- 
ible witness  who,  with  the  same  opportimities, 
testifies  that  he  did  not  hear  or  see  the  same 
thing  at  the  same  time  and  place. "  ^  The 
reason  for  this  rule  is  that  the  witness  who 
testifies  to  a  negative  may  have  forgotten 
what  actually  occurred,  while  it  is  impossible 
to  remember  what  never  existed.'  But,  in  ap- 
plying the  rule,   much  depends  upon  circum- 
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stances,  such  as  the  opportunity  of  witnesses 
for  knowing  and  the  attention  which  they 
have  given  to  the  matter;  and  the  mere  fact 
of  one  witness  testifying  directly  contrary  to 
another  does  not  discredit  either;'  the  atten- 
tion of  the  jury  should  be  directed  to  the  facts 
and  circumstances  of  the  case  to  prevent  the 
unjust  operation  of  the  rule.*  Thus,  the  fact 
that  certain  witnesses  heard  a  whistle  and 
bell  of  an  engine  at  a  crossing  is  not  neces- 
sarily in  conflict  with  the  testimony  of  others 
who  heard  nothing,  for  the  observation  of 
the  fact  by  some  is  entirely  consistent  with 
the  failure  of  others  to  observe.*  Where  two 
witnesses  directly  contradict  each  other,  and 
the  veracity  of  neither  is  impeached,  the  pre- 
sumption of  truth  is  in  favor  of  the  witness 
who  swears  affirmatively.*  So  the  positive 
testimony  of  a  single  witness  is  entitled  to 
more  weight  than  that  of  several  witnesses, 
equally  credible,  who  testify  negatively  or  to 
collateral  circumstances,  merely  persuasive  in 
their  character,  fr6m  which  a  negative  may 
be  inferred.^  But  the  rule  that  positive  tes- 
timony is  of  greater  weight  than  negative 
has  some  important  exceptions,  and  it  should 
never  come  in  conflict  with  the  general  rule 
that  the  weight  of  the  testimony  should  be  left 
to  the  jury;  such  testimony  is  admissible,  and, 
together  with  corroborating  circumstances, 
may  outweigh  positive  testimony.*  As  will 
be   seen  from   the    cases  already    cited,  this 
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question  of  the  weight  to  be  given  to  nega- 
tive testimony  often  arises  in  railroad  and 
other  accident  cases  where  it  is  claimed  that 
signals  were  not  given.  In  such  cases,  the 
question  is  purely  for  the  jury,  and  it  has 
often  been  held  that  negative  evidence  was 
sufficient  to  sustain  a  verdict.'  It  is  familiar 
practice  to  allow  a  witness,  after  he  has  de- 
scribed the  situation,  to  state  that  he  would 
have  heard  a  bell  or  whistle,  if  it  had  sounded.  *• 
The  courts  have  frequently  recognized  a 
qualification  of  the  general  rule  under  dis- 
cussion in  those  cases  where  one  vyitneas  testi- 
fies that  a  J^act  occurred  and  another^  having 
the  same  or  better  means  of  knowledge^  testifies 
positively  that  it  did  not  occur^  each  having 
testified  as  to  his  memory  of  the  matter  in 
difference."  The  same  principle  applies  to 
matters  that  must,  from  the  nature  of  the  case 
be  notorious,  such  as  the  adverse  possession  of 
land."  This  distinction  is  well  drawn  in  an 
Illinois  case  where  certain  witnesses,  equally 
credible,  directly  contradicted  certain  others 
as  to  whether  the  defendant  did  strike  the  blow. 
The  court  said :  "  Their  statement  should  have 
bad  equal  weight  and  consideration.  Their 
testimony  was  as  positive  as  to  the  fact  in  con- 
troversy as  the  testimony  of  the  people's  wit- 
nesses, and,  if  they  had  equal  honesty,  ability 
and  opportunity  of  knowing  what  did  tran- 
spire, and  memory,  their  testimony  would  have 
had  the  same  weight  on  a  mind  seeking  to  as- 


1983  EXAMINATION   OF   WITNESSES.  $901 

certain  the  truth  *****  if  the  wit- 
nesses on  the  part  of  the  defendant  had  simply 
testified  that  they  did  not  see  the  blow  struck, 
this  would,  in  the  legal  sense,  have  been  nega- 
tive evidence,  *  *  *  *  for  it  might  be 
that  they,  although  present,  did  not  see  the 
blow  struck;  but  it  could  not  be  that  any 
one  saw  what  did  not  occur,  or  that  an  act 
was  done  by  one  not  having  the  ability  under 
the  established  state  of  things  to  do  it. "  " 
It  is  beyond  the  scope  of  this  work  to  enter 
upon  any  extended  discussion  of  a  subject, 
often  debated,  and  especially  by  laymen, 
namely,  the  relative  weight  of  direct  and  cir- 
cumstantial  emdence.  In  civil  cases,  it  suffices 
that  the  evidence,  whether  direct  or  circum- 
stantial, creates  a  preponderance  of  the  proof." 
It  has  sometimes  been  attempted  to  establish 
a  rule  to  the  effect  that,  in  criminal  cases, 
the  amount  of  circumstantial  evidence  re- 
quired to  justify  a  verdict  must  be  equal  to 
the  testimony  of  at  least  one  witness  swear- 
ing directly  to  the  existence  of  the  fact 
sought  to  be  proved. "  But  it  is  the  prevail- 
ing rule  that,  to  warrant  convfbtion  for  a 
crime,  whether  upon  direct  or  circumstantial 
evidence,  the  jury  must  be  satisfied  to  a  moral 
certainty  and  beyond  a  reasonable  doubt. "  As 
the  rule  is  sometimes  stated,  the  circum- 
stances proved  must  be  susceptible  of  expla- 
nation upon  no  reasonable  hypothesis  con- 
sistent with  the  innocence   of   the  accused.  ^^ 
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The  attempts  to  prescribe  arbitrary  rules  as 
to  the  weight  of  either  of  these  forms  of  tes- 
timony have  proved  unsatisfactory ;  it  is  mis- 
leading to  declare  that  either  kind  is,  in  a 
legal  sense,  inferior  to  the  other.  Both 
classes  of  testimony  are  indispensable  in  the 
administration  of  justice;  and  their  relative 
value,  depending  upon  the  circumstances  of 
each  case,  must  be  left  to  the  jury." 

1,  I  Whart,  Ev.  sec.  415;  Stark.  Ev.  sec.  867;  Ralph  v. 
Chicago  &  N.  W.  Ry.  Co.,  32  Wis.  177;  Johnson  v.  State, 
14  Ga.  55;  Pool  v.  Devers,  30  Ala.  672;  Auld  v.  Walton, 
13  La.  An.  129;  Coles  v.  Perry,  7  Tex.  109;  Allen  v.  Bond, 
112  Ind.  523. 

2,  Stitt  V.  Huidekopers,  17  Wall.  ^$4. 

3,  Draper  v.  Baker,  61  Wis.  450. 

4,  Fanners'  &  Mech.  Bank  v.  Champlain  Trans.  Co.,  23 
Vt.  186;  56  Am.  Dec.  68. 

5,  Horn  V.  Baltimore  &  Ohio  Ry.  Co.,  54  Fed.  Rep.  301 ; 
Atlanta  &  West  PoinC  Ry.  Co.  v.  Johnson,  66  Ga.  259.  But 
see,  Hoffman  v.  Fitchburg  Ry.  Co.,  22  N.  Y.  S.  463. 

6,  Hepburn  v.  Citizens*  Bank,  2  "La.  An.  1007;  46  Am. 
Dec.  564;  Harris  v.  Bell,  27  Ala.  520;  Stark.  Ev.  516. 

7,  Hinton  v.  Cream  City  Ry.  Co.,  65  Wis.  323;  Pennoyer 
V.  Allen.  56  Wis,  502;  Sanborn  v.  Babcock,  33  Wis.  400; 
3  Greenl.  Ev.  sec.  375. 

8,  Greany  v.  Long  Island  Ky.  Co.,  lOi  N.  Y.  419;  Light- 
house  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  3  S.  Dak.  518; 
Kelly  V.  Schupp,  60  Wis.  76;  Nelson  v.  Iverson,  24  Ala.  9; 
60  Am.  Dec.  442;  Stoddard  v.  Kelly*s  Adm,,  50  Ak.  4^2; 
State  V.  Gates,  20  Mo.  400. 

9,  Pence  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  79  Towa  389; 
Davis  V.  New  York»  N.  H.  &  H.  R.  Ry.  Co.,  159  Mass.  532; 
Greany  v.  Long  Island  Ry.  Co.,  loi  N.  Y.  419;  Eilert  v. 
Green  Bay  &  M.   Ry.  Co.,  48  Wis.  606;  Elkins  v.  Ken- 
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yon,  34  Wis.  93.     See  subject  discussed  in  2  Minn.  L.  Jour. 
221,  245. 

10,  Chicago  &  A.  Ry.  Co.  v.  Dillon,  123  III.  5705  Burn- 
ham  V.  Sherwood,  56  Conn.  229. 

11,  Potts  V.  House,  6  Ga.  324;  50  Am.  Dec.  329;  Innis 
V.  State,  42  Ga.  482;  Denham  v.  Holeman,  26  Ga.  182;  71 
Am.  Dec.  198;  Marshall  Dent.  Manfg.  Co.  v.  Harkenson, 
84  Iowa  117;  Bumham  v.  Sherwood,  56  Conn.  229. 

12,  Denham  v.  Holeman,  26  Ga.  182;  71  Am.  Dec.  198. 

13,  Coughlin  V.  People,  18  111.  266;  68  Am.  Dec.  541 ; 
Kansas  Ciiy,  F.  S.  &  G.  Ry.  Co.  v.  Lane,  33  Kan.  702. 

14,  3  Greenl.  £v.  sec.  29.     See  sec.  193  supra, 

15,  Bixby  V.  Corskaddon,  55  Iowa  533. 

16,  Kaulk  V.  State,  52  Ala.  415;  People  v.  Padella,  42 
Cal.  535;  Beavers  v.  State,  58  Ind.  530;  Law  v.  State,  33 
Tex.  37;  Com.  v.  Webster,  5  Cush.  295;  52  Am.  Dec.  711 
and  noie;  Wills  Circumstantial  Ev.  189;  Burrill  Circum- 
stantial £v.  198.     See  extended  note,  62  Am.  Dec.  179. 

17,  United  States  v.  Martin,  2  McLean  (U.  S.)  256; 
Williams  v.  State,  41  Tex.  209;  People  v.  Dick,  32  Cal. 
213;  United  States  v.  Douglass,  2  Blatch.  (U.  S.)  207. 

18,  See  discussion  in  an  essfty  by  Wills  on  Circumstan- 
tial Evidence,  citing  many  cases;  notes,  52  Am.  Dec.  737;  62 
Am.  Dec.  179-188;  78  Am.  Dec.  252,  on  use  of  circumstan- 
tial evidence  in  proof  of  corpus  delicti.  See  works  by  Best 
and  Burrill;  also  articles,  35  Alb.  L.  Jour.  44;  7  Am.  L.  Reg. 
N.  S.  705.     See  sec.  171  supra, 

i  902.  Number  of  witnesses. — Parties 
are  generally  allowed  to  call  as  many  wit- 
nesses to  establish  the  claim  or  defense  as 
they  may  deem  necessary.  If  the  court  unduly 
limit  or  restrict  this  privilege,  it  is  ground 
for  a  new  trials  It  is  the  familiar  practice, 
however,  for  the  trial  judge  to  exercise  a 
discretion  as  to  the  number  of  witnesses  that 
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may  be  called  to  prove  any  fact  thaJb  is  not 
disputed  or  that  is  merely  collateral  to  the 
main  issue,  or  in  case  expert  or  impeaching 
testimony  is  being  given,*  or  where  the  tes- 
timony is  merely  cumulative.^  But  the  re- 
jection of  testimony,  cumulative  in  its  nature, 
may  be  ground  for  error  when  the  evidence 
proposed  relates  to  the  main  point  in  issue, 
or  where  the  facts  and  circumstances  are  so 
numerous  and  varied  that  a  large  number  of 
witnesses  are  required  to  determine  the  fact 
in  issue/  It  has  become  almost  a  maxim 
that  witnesses  are  not  counted,  but  that 
their  testimony  is  weighed.'  On  this  view,  it 
is  proper  to  instruct  the  jury  that  they  are 
not  necessarily  to  be  controlled  by  the  mere 
numerical  preponderance  of  the  witnesses  on  one 
side  or  the  other,  but  that  they  should  con- 
sider such  preponderance  with  all  the  other 
facts  and  circumstances  conducing  to  belief 
in  the  testimonv  of  the  witnesses  on  either 
band.'  It  is  the  general  rule,  in  civil  issues, 
that  a  claim  or  defense  can  be  established  by 
a  single  witness.''  The  rules  already  given 
apply  in  the  criminal  law^  except  that  in  a 
few  instances  the  common  law,  and  later  the 
constitution  and  statutes,  required  at  least 
two  witnesses  to  prove  the  crime.  This  is 
illustrated  in  the  case  of  treason,^  and  also  in 
the  case  of  perjury,^  but  later  cases  hold  that 
the  jury  may  convict  in  actions  for  perjury 
on  written  and  documentary  evidence; '^  and 
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,pne  witness,  corroborated  by  facts  or  docu- 
ments, may  outweigh  a  large  number.  It  is 
error  to  instruct  the  jury  to  the  effect  that 
the  preponderance  of  the  evidence  in  all  cases 
is  to  be  determined  by  the  number  of  equally 
credible  and  well  informed  witnesses  testify- 
ing on  each  side."  But  this  is  not  in  conflict 
with  an  instruction  that,  other  things  beibg 
equal,  the  greater  number  would  carry  the 
greater  weight."  The  distinction  between 
the  last  two  propositions  is  that  the  same 
number  of  witnesses  may  have  equal  credit 
and  equal  means  of  information,  and  yet  dif- 
fer greatly  in  the  amount  of  evidence  re- 
ported to  the  court  or  jury,  and  that  the 
testimony  of  one  witness  may  be  more  clear, 
ronsistent  and  convincing  than  the  testimony 
of  another. 

1,  Green  v.  Phoenix  Ins.  Co.,  134  111.  310;  Page  v. 
Krekey,  137  N.  Y.  307. 

2,  Green  v.  Phoenix  Ins.  Co.,  134  HI.  310.  See  sec.  814 
su/ra  and  cases  cited. 

3,  See  sec.  814  supra  and  cases  cited,  also  sec  900  supra, 

4,  Green  v.  Phoenix  Ins.  Co.,  134  111.  310.  See  sec.  814 
supra  and  cases  cited. 

5,  Alabama  G.  S.  Ry.  Co.  v.  Frazier,  93  "Ala.  45;  30  Am. 
St.  Rep.  28;  Kinchelow  v.  State,  5  Humph.  (Tenn.)  9; 
Howell  Lumber  Co.  v.  Campbell,  38  Neb.  567;  Union 
Pacific  Ry.  Co.  v.  James,  56  Fed.  Rep.  looi;  Riley  v.  But- 
ler, 36  Ind.  51;  Proctor  v.  Terrill,  8  B.  Mon.  (Ky.)  451. 

6,  Alabama  G.  S.  Ry.  Co.  v.  Frazier,  93  Ala.  45;  30  Am. 
St.  Rep.  28. 

7,  Fot  illustrations  of  exceptional  cases  where  one  witness 
'  has  been  held  insufiicient,  see,  McDaniels  v.  Barnum,  5  Vt. 
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ft79;  Langhran  t.  Keely,  8  Cush.   199;  Wafibrd  v.  States  44 
Tex.  439;  Sanborn  y.  Babcock,  33  Wis.  400. 

8,  U.  S.  Const,  art.  3  sec.  3. 

9,  State  V.  Hayword,  i  Nott  Sc  McC.  (S.  C.)  546;  GreenL 
Ev.  sec.  257;  Underbill  Ev.  sec.  382. 

10,  United  States  y.  Wood,  14  Peters  436. 

11,  Bierbach  v.  Goodvear  Rubber  Co.,  54  Wis.  908;  41 
Am.  Kep.  19;  State  v.  Musick,  71  Mo.  401;  Fitzgerald  v. 
Richardson,  30  Neb.  365;  Chicago  &  A.  Ry.  Co.  v.  Fischer, 
141  111.  614;  Howlett  V.  Dilts,  4  Ind.  App.  23;  Jones  v. 
State,  II  Tex.  168;  62  Am.  Dec.  551;  Goldstrohm  v.  Steiner, 
155  Pa.  St.  28.  But  the  court  should  not  dwell  too  much  on 
this  point,  Leneberg  v.  Brotherton  Iron  Mine  Co.,  75  Mich. 
84.     Contra,  Katzenbachy.  Holt,  43  N.  J.  Eq.  536. 

12,  Spensley  y.  Lancashire  Ins.  Co.,  62  Wis.  443;  Mump- 
ton  y.  The  Dale,  46  Fed.  Rep*  670;  Lillibridge  y.  Barber, 
55  Conn.  366.  See  also,  Jones  y.  State,  13  Tex.  168;  62 
Am.  Dec  550. 

1 903.  Credibility  of  witnesses.—  Un- 

der  other  heads  attention  has  been  called  to 
the  degree  of  credence  to  be  given  to  various 
kinds  of  testimony,  and  in  many  sections, 
under  the  general  subject  of  the  cross-exam- 
ination of  witnesses,  we  have  illustrated  the 
modes  of  testing  the  credibility  of  a  witness. 
It  now  only  remains  to  refer  to  some  of  those 
considerations,  not  elsewhere  mentioned,  which 
affect  the  credibility  of  the  witness  and  which 
may  be  properly  urged  upon  the  jury.  It  is 
a  familiar  rule,  often  referred  to  in  this  work, 
that  it  is  the  peculiar  and  exclusive  province 
of  the  jury  to  decide  upon  the  credibility  of 
mtnesses ;  ^  and  that,  in  the  exercise  of  this 
duty,  the  court  will   not  interfere  with  the 
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decision  of  the  jury.*  Nor  is  there  any  dis- 
tinction in  this  respect  between  civil  cmd 
criminal  cases.^  It  is  not  improper  for  the 
judge  to  instruct  the  jury  that  they  may  take 
into  consideration  the  interest  of  witnesses  in 
the  result.*  But  it  is  not  within  the  proper 
province  of  the  judge  to  instruct  the  jury  as 
to  the  relative  credibility  of  classes  of  wit- 
nesses whose  testimony  comes  in  conflict;'^ 
and  if  the  judge  invades  the  province  of  the  jury 
by  attempting  to  dictate  their  verdict  upon 
disputed  questions  of  fact,  left  to  their  con- 
sideration, it  is  reversible  error.*  The  credit 
to  be  given  to  the  testimony  of  an  accused 
person  or  an  accomplice  is  to  be  determined 
solely  by  the  jury,  although  it  is  not  error 
for  the  court  to  instruct  the  jury  that  they 
may  consider  such  facts  in  connection  with 
the  other  facts  in  the  case,  and  that  they  have 
the  right  to  take  into  consideration  the  in- 
terest or  want  of  interest  of  the  witnesses.^ 
While  the  jury  may  consider  whether  or  not 
the  testimony  of  a  detective  or  private  police- 
man should  be  taken  with  some  allowance,  yet 
an  instruction  to  the  effect  that  such  evidence 
should  be  received  with  a  large  degree  of  cau- 
tion has  been  held  error.  ^  Although  the  rela- 
tionship of  the  witness  to  either  of  the  parties 
should  not  discredit  him,  still  this  is  a  cir- 
cumstance to  be  weighed  in  a  doubtful  case.' 
So  also  his  social  and  business  relations  with 
the    parties,  his    intimacy   or   hostility  and 
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such  other  circumstances  as  might  create  bias 
may  properly  be  considered.  *°  If  an  attesting 
witness  tries  to  impeach  the  instrument  to 
which  his  signature  gives  credit,  his  testi- 
mony should  be  received  with  caution  by  the 
jury."  It  is  but  another  illustration  of  the 
general  principle,  that  it  rests  with  the  jury 
to  determine  the  degree  of  credit  to  be  given 
to  insane  persons^  when  they  are  permitted 
to  testify. '2  The  same  is  true  as  to  intoxi- 
cated witnesses  "  and  as  to  those  who  have  been 
convicted  of  crime.^*  So  the  jury  are  the  sole 
judge  as  to  how  far  the  want  of  chastity  of  a 
woman  would  impair  the  credibility  of  her 
testimony.  ** 

1,  Taylor  V.  Kelly,  3 1  Ala.  59;  68  Am.  Dec.  150;  Jones 
V.  State,  13  Tex.  ibS;  62  Am.  Dec.  550;  Wing  Chung  v. 
Los  Angeles,  47  Cal.  531;  Walker  v.  State,  72  Ga.  200; 
Schimmelfenig  v.  Donovan,  13  111.  App.  47;  Mechelke  v. 
Bramer,  59  Wis.  57;  People  v.  Wallin,  55  Mich.  497;  Fin- 
erty  v.  Fritz,  6  Col.  137;  Nelson  v.  Vorce,  55  Ind.  455; 
Baker  v.  Young,  44  III.  42;  92  Am.  Dec  149;  State  v. 
Hoxsie,  15  R.  I.  i;  2  Am.  St.  Rep.  838;  Graham  v.  Ander- 
son, 42  111.  514;  92  Am.  Dec.  89;  Flemmingv.  llie  Marine 
Ins.  Co.,  4  Whart.  (Pa.)  59;  33  Am.  Dec.  33;  Illinois  Cent 
Ry.  Co.  V.  Adams,  42  III.  474;  92  Am.  Dec.  85;  Childs  v. 
State,  76  Ala.  93;  Rider  v.  People,  no  lU.  ii;  Frierson  v. 
Galbraith,  12  Lea  (Tenn.)  131;  Wait  v.  M'Neil,  7  Mass. 
261. 

2,  Illinois  Cent.  Ry.  Co.  v.  Adams,  42  HL  474;  92  Am. 
Dec.  85.     See  sees.  171  ^/  se^»  supra, 

3,  Lewis  V.  Lewis,  9  Ind.  105. 

4,  Lovell  V.  Davis,  52  Mo.  App.  342;  New  Orleans,  J.  & 
G.  N.  Ry.  Co.  V.  Allbritton,  38  Miss.  242;  75  Am.  Dec  98. 

5,  Nelson  y.   Vorce,   55    Ind.    455;    Metropolitan   Ry. 
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Co.  ▼.  Jones,    i  App.   Dec.  200;  Hronek  v.  People,  134 
IQ.  139;  23  Am.  St.  Rep.  652. 

6,  People  V.  Wallin,  55  Mich.  497;  Kintner  t.  State,  45 
Ind.  175;  Engmann  v.  Estate  of  Immel,  59  Wis.  249; 
Moore  v.  State,  68  Ala.  380;  Clevinger  v.  Curry,  81  111.  432. 
See  elaborate  note,  14  Am.  St.  Rep. 30.  See  sec.  171  supra. 

7,  State  V.  Morrison,  104  Mo.  638;  People  v.  Cronin,  34 
Cal.  191;  People  v.  Crowly,  102  N.  Y.  234;  Anderson  v. 
State,  104  Ind.  467;  Wilkins  v.  State,  98  Ala.  i;  Chambers 
V.  People,  105  111.  489;  State  v.  Moelchen,  53  Iowa  310; 
State  V.  Slingcrland,  19  Nev.  135;  Com.  v.  Orr,  138  Pa.  Si. 
276;  United  States  v.  The  Coquitlam,  57  Fed.  Rep.  706; 
State  V.  Fi.  ke,  63  Conn.  388,  where  the  court  instructed  the 
j  urv  to  consider  various  matters  of  credibility  and  "  above 
all  thai  the  witness  is  the  accused;  Spies  v.  People,  122 
IIL  i;  Davis  v.  State,  31  Neb.  240;  State  v.  McGuire,  113 
Mo.  670;  Siebert  v.  People,  143  111.  571;  Com.  v.  Wright, 
107  Mass.  403,  where  it  was  held  no  error  to  refuse  to  in- 
struct the  j  ury  that  the  presumption  was  in  favor  of  the  ve- 
racity of  testimony  of  the  accused  and  that  the  jury  must  con- 
sider his  testimony  with  all  the  circumstances.  Further  as 
to  accomplices,  see  sees.  787  et  seq,  supra;  also  sec.  749 
supra, 

8,  Hronek  v.  People,  134  111.  139;  23  Am.  St.  Rep.  652. 
Nor  is  the  court  bound  to  instruct  the  jury  that  the  testi- 
mony of  spotters  is  to  be  received  with  caution  and  distrust. 
State  y.  Hoxsie,  15  R.  I.  i ;  2  Am.  St.  Rep.  838.  As  to  the 
testimony  of  spies.  Town  of  St.  Charles  v.  O'Mailey,  18  III. 
407. 

9,  Estate  of  Gangwere,  14  Pa.  St.  417;  53  Am.  Dec.  554. 

10,  See  sees.  829,  830,  853  sunra, 

11,  Highberger  v.  Stiffler,  21  Md.  338;  83  Am.  Dec  593. 

12,  Holcomb  v.  Holcomb,  28  Conn.  177;  State  v.  Kelley, 
57  N.  H.  549;  Worhington  v.  Mercer,  96  Ala.  310;  i 
Whart.  Ev.  (3rd  ed  )  sec  403. 

13,  State  v.  Castello,  62  Iowa  404. 

14,  See  sees.  734  et  seq,  supra. 

15,  Jones  v.  Slate,  13  Tex.  168;  62  Am.  Dec.  550., 
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2  804.  Same,    continued. — In   passing 

upon  testimony,  the  jury  may  properly  take 
into  consideration  the  presumption  that  an 
unimpeached  witness  testifies  truthfully,  and, 
in  the  case  of  apparent  conflict,  the  evidence 
should  be  closely  scrutinized,  so  that,  if  pos- 
sible, differences  in  the  testimony  may  be 
harmonized;  ^  and  in  whatever  form  a  conflict 
in  testimony  arises,  U  belongs  to  the  jury  to 
determine  vohat  testimony  is  deserving  of  credit.* 
So  the  jury  are  to  judge  as  to  whether  a  wit- 
ness has  been  impeached,  after  considering 
all  the  evidence,  including  conflicting  state- 
ments made  by  him  and  the  testimony  as  to 
his  reputation  for  veracity;  and,  although 
impeaching  testimony  has  been  received,  it  is 
still  competent  for  the  jury  to  determine  to 
what  extent  they  will  believe  or  disbelieve 
the  evidence  of  the  witness  who  is  thus  at- 
tacked.'^ So  the  jury  may  take  into  consider- 
ation the  memory,  the  motives,  the  intelli- 
gence and  the  appearance  of  the  witness  on 
the  stand,  his  means  of  information,  his  evi- 
dent bias  or  his  candor  and  fairness,  as  well 
as  the  consistency  of  his  testimony  and  the 
interest  or  want  of  interest  in  the  result.* 
In  all  these  matters,  the  jury  may  be  instructed 
to  this  effect. '^  But  in  a  criminal  case,  it  was 
held  error  to  instruct  the  jury  that,  in  deter- 
mining the  credibility  of  defendant's  testi- 
mony, they  had  a  right  to  take  into  consider- 
ation his  demeanor  and   conduct,  not  only  on 
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the  witness  stand,  but  also  such  demeanor 
and  conduct  during  the  trial.*  Although  ju- 
rors are  tht  judges  of  the  credibility  of  wit- 
nesses, they  should  Judge  of  this  fact,  as  of 
any  other  in  the  case,  from  evidence.  They 
have  not  the  right  arbitrarily  and  capriciously 
to  wholly  reject  the  testimony  of  witnesses  in 
no  way  impeached  or  discredited.^  Hence, 
they  may  be  properly  instructed  that,  where 
testimony  is  uncontradicted,  it  should  be  ac- 
cepted, unless  it  is  in  some  way  discredited.*' 
But  obviously  the  testimony  of  a  witness  may 
be  contradicted  or  discredited  by  circumstances 
as  well  as  by  the  statements  of  other  wit 
nesses.'  And  in  arriving  at  their  conclusion, 
they  may  of  course  scrutinize  the  testimony 
of  any  wittess,  and  they  have  the  right  to 
give  full  consideration  to  the  bias,  the  rela- 
tioDship,  the  character  and  the  interest  of  the 
witness  or  to  the  fact  that  he  is  a  party,  or 
any  other  fact  which  may  affect  his  credit;  ^^ 
and  even  where  there  is  no  direct  evidence 
contradicting  a  witness,  a  jury  is  not  bound 
to  accept  his  testimony  as  true,  if  it  contains 
improbabilities  or  if  there  are  reasonable 
grounds  for  concluding  that  it  is  false." 

1,  Woodcock  V.  Bennet,  I  Cow.  71 1 ;  13  Am.  Dec.  568. 

2,  Swan  V  People,  98  111.  610;  Springfield  v.  State,  96 
Ala.  81;  38  Am.  St.  Rep.  85;  Dunn  v.  People,  29  N.  Y. 
523;  86  Am.  Dec.  319;  Second  Nat.  Bank  v.  Donald,  56 
Minn.  491;  Nolan  v.  Heard,  87  Ga.  293;  Elwood  v.  Western 
Union  Tel.  Co.,  45  N.  Y.  549;  6  Am.  Rep.  140;  Kavanagh 
V.  Wilson,  70  N.  Y.  177;  Koehler  v.  Adler,  78  N.  Y.  287. 

167 
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3,  Hodgkins  v.  State,  89  Ga.  761;  State  v.  Miller,  53 
Iowa  209;  Brown  v.  State,  18  Ohio  St.  496. 

4,  United  States  v.  Ybanez,  53  Fed.  Rep.  536;  Corgan  v. 
Frew,  39  lih  31;  89  Am.  Dec  286;  Hartford  L.  Ins.  Co.  v. 
Gray,  80  111.  28.  See  also,  Newton  v.  Pope,  I  Cow.  no, 
where  it  is  held  that  the  jury  has  not  the  right  to  disregard 
the  testimony  of  a  witness,  upon  the  sole  ground  of  being 
satisfied  that  he  is  biased.     In  Wiedemaim  v.  Ryan,  34  111. 

\pp.  568,  it  was  held  an  error  to  instruct  the  jury  to  take  into 
consideration  the  business  of  a  witness. 

5,  State  V.  Keys,  53  Kan.  674;  Central  Ry.  &  B.  Ca  ▼. 
Attaway,  90  Ga.  '656;  Com.  v.  Oit,  138  Pa.  St.  276. 

6,  Purdy  v.  People,  140  III.  46. 

7,  Robertson  v.  I>odge,  28  111.  161;  81  Am.  Dec.  267  and 
note;  Edler  v.  Uchtmann,  10  111.  App.  488;  Lomer  v. 
Meeker,  25  N.  Y.  361.  See  also,  Second  Nat  Bank  of  Wi- 
nona V.  Donald,  56  Minn.  491. 

8,  Engmann  v.  Estate  of  Immel,  59  Wis.  249. 

9,  Koehler  v.  Adier.  78  N.  Y.  287;  Watson  v.  Watson,  58 
Mich.  507;  El  wood  v.  Western  Union  TeL  Co.,  45  N.  Y. 
549;  6  Am.  Rep.  140;  Kavanagh  v.  Wilson,  70  N.  Y.  177. 

10,  Kansas  Pac.  Ry.  Co.  v.  Little,  19  Kan.  267.  See  also 
the  cases  already  cited,  many  of  which  sustain  this  proposi- 
tion. 

1 1,  Tracey  v.  Phelps,  22  Fed.  Rep  634;  Anderson  y.  Ul- 
jengren,  50  Minn.  3.     See  next  section. 

{905.  Same,  contmued. —  Growing  out 
of  the  old  rule  of  law  that  one  indicted  and 
convicted  of  wilful  perjury  was  not  a  compe- 
tent witness  in  any  case  is  the  well  known 
legal  maxim,  falsus  in  unOy  fahua  in  omnibus^ 
which,  when  applied  to  the  law  of  evidence, 
means  that  a  witness  who  has  been  found  to 
swear  falsely  as  to  one  matter  is  not  worthy 
of  belief  in  other  matters.     The  reason  for 
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this  rule,  according  to  Mr.  Stark: e,  is  that, 
"as  the  credit  due  to  a  witness  is  founded  in 
the  first  instance  on  general  experience  of 
human  veracity,  it  follows  that  a  witness  who 
gives    false  testimony  as  to  one    particular 

cannot  be  credited  as  to  any The 

presumption  that  the  witness  will  declare  the 
truth  ceases  as  soon  as  it  manifestly  appears 
that  he  is  capable  of  perjury.  Faith  in  a 
witness'  testimony  cannot  be  partial  or  frac- 
tional. "  ^  On  the  same  general  theory.  Judge 
Story  declared  the  rule  as  follows:  "Where 
a  party  speaks  to  a  fact  in  respect  to  which 
he  cannot  be  presumed  liable  to  mistake,  as 
in  relation  to  the  country  of  his  birth,  or  his 
being  in  a  vessel  on  a  particular  voyage,  or 
living  in  a  particular  place,  if  the  fact  turn 
out  otherwise,  it  is  extremely  difi&cult  to  ex- 
empt him  from  the  charge  of  deliberate  false- 
hood; and  courts  of  justice,  under  such 
circumstances,  are  bound  upon  principles  of 
law  and  morality  and  justice  to  apply  the 
maxim  fcUsus  in  uno^  falsus  in  omnibus. 
What  ground  of  judicial  belief  can  there  be 
left  when  the  party  has  shown  such  gross  in- 
sensibility to  the  difference  between  right 
and  wrong,  between  truth  and  falsehood?"  ^ 
There  are,  however,  several  limitations  to  the 
general  rule.  First,  the  testimony^  concern- 
ing which  the  witness  has  sworn  falsely, 
m/ust  relate  to  a  material  point  in  issue ;  ^  sec- 
end,  such  testimony  must  have  beeA  given  by 
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the  witness  wilfullj-,  and  he  must  have  knowm 
it  to  be  fcU^e,*  hence  erroneous  statements,  made 
in  good  faith  through  lack  of  memory  or  in- 
advertence, will  not  thus  discredit  the  wit- 
ness ;  ^  third,  since  credibility  is  a  question 
for  the  jury,  it  is  error  for  the  judge  in  his 
instruction  to  the  jury,  to  single  out  a  par- 
ticular witness  and  to  direct  such  cautionary 
instructions  against  his  testimony,  as  such 
a  course  would  tend  to  convey  to  the  jury  the 
impression  that  that  particular  witness  is 
disbelieved  by  the  judge;  *  fourth,  such  tes- 
timony as  is  corroborated  by  other  credible 
evidence  or  by  facts  and  circumstances  which 
may  be  fairly  inferred  from  the  same  should 
be  given  proper  weight  by  the  jury;^  fifth, 
the  instruction  should  not  be  so  framed  as  to 
direct  or  require  the  jury  to  disregard  the  tes~ 
timony  of  such  witness  entirely;  but  the  rule 
should  be  applied  by  the  jury  according  to 
their  own  judgment  for  the  ascertainment  of 
truth.*  On  this  last  point  there  has  been 
some  difference  of  opinion;  and  it  has  some- 
times been  urged  that,  when  a  witness  has 
wilfully  and  knowingly  perjured  himself  as  to 
any  material  point,  the  jury  are  bound  not 
to  give  weight  to  his  testimony,  unless  cor- 
roborated by  other  evidence ;  and  it  has  even 
been  held  that  such  testimony  should  not  be 
submitted  to  the  jury.®  But  some  of  these 
decisions  are  based  on  authorities  from  the 
civil  law  and  on  cases  in  courts  of  equity  or 
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admirallty,  and  are  not  applicable  in  a  pro- 
cedure where  the  jury  have  the  exclusive 
right  to  weigh  the  testimony;  and  though 
the  presumption  that  a  witness  has  testified 
to  the  truth  may  be  removed,  yet  it  still  be- 
longs to  the  jury  to  determine  this  fact  and 
to  weigh  such  evidence.*®  Hence,  according 
to  the  better  reasoning  and  the  weight  of  au. 
thority,  the  maxim,  falaus  in  uiio,  fcUaua  in 
omnibus^  is  a  rule  of  permission  and  no^  a 
fnandatory  one.  It  is  in  the  discretion  of  the 
jury  to  wholly  reject  the  testimony  of  a  wit- 
ness whom  they  believe  to  have  testified 
falsely  in  some  particulars  or  to  accept  some 
of  his  statements  and  reject  others.** 
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The  references  cure  to  »eetton»» 

Abatement » best  evidence  of  plea  in,  198. 
Abbreviattona,  judicial  notice  of,  132. 
Abortion,  dying  declarations  as  to,  335. 
instruments  of,  shown  to  jury,  403. 
communications  by  physicians  concerning,  not 
privileged,  778. 
Abroad,  mode  of  taking  testimony  of  witness  who 

is,  719. 
Absence,  presumption  of   death  from*    See  Pbb- 

SUMPTIONS,  57-59. 

of  attesting  witnesses,  541. 
Absent  witness,  testimony  of.    See  Dsposinozfs. 
Acceptance   of  bill,    effect   of.    See   Nbgotiab£B 
Paper. 
presumptions  as  to,  43. 
estoppel  by,  288. 
in  blank,  288. 
of  account  stated,  effect  of,  61> 
of  note,  effect  on  debt,  70. 
of  new  lease,  effect  of,  419. 
of  goods  under  statute  of  frauds,  431. 
how  proved  under  statute  of  frauds,  431. 
parol  evidence  of,  431. 
Access,  of  husband  and  wife,  when  presumed.    See 
Fbbsumptions,  92-96 
testimony  to  disprove,  92-96. 
effect  of  non-access,  judicial  notice  of,  130. 

presumption  of  negligence  in,  14, 18L 
similar  accidents,  relevancy  of,  161. 
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Accomplices,  defined,  786. 

competency  at  common  law,  786. 
credibility  of,  787,  903. 
conviction  on  unsupported  evidence  of ,  787. 
instructions  to  jury,  787.- 
discretion  of  court  as  to,  787. 
corroboration  of,  788. 
what  amounts  to,  788. 
Account  books.    See  Books  of  Acoouivt. 
Account  stated,  presumption  of  correctness,  5L 

effect  as  an  admission,  289. 
Accused,  comi)etency  of.    See  Compbtbncy,  Pabt- 

lES. 

presumed  innocent.    See  Pbbsumptions,  11-13. 
confessions  of,  236. 
identification  of,  402. 
cross-examination  of,  844. 

privilege  of,  self -crimination.    See  WiTNassBs, 
887-895. 

how  waived,  893. 

failure  to  testify,  effect  of,  894. 
credibility  of,  903. 
Acknowledgment.   See  Adhissions. 
of  deeds,  regularity  of,  presumed,  41. 

effect  of,  501,  532. 

compliance  with  statute  necessary,  550. 

who  may  take,  501,  532. 

when  impeached  or  explained  by  parol,  501« 
532. 

when  defective  or  irregular,  501,  532,  550. 
of  debt  by  partners,  249. 

as  affected  by  statutes  of  limitation,  250. 

after  dissolution,  250,  25L 
of  relationship.    See  Pedigbsb. 
as  proof  of  execution  of  documents,  660. 

to  comply  with  statute,  550. 

errors  in,  effect  of,  550. 
Acquaintance  of  witness  with  party  at  telephone, 
210. 
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Acquaintance  of  witness  — continaed. 

with  handwriting.    See  Hah Dwsrcnra,  559- 

562. 
with  subject  testified  to,  as  expert.   See  Ex- 
pert Testimony. 
Acquiescence,  as  an  estoppel.    See  Estoppel,  277- 
282. 
as  an  admission.    See  Admissions.^ 
sale  of  property,  effect  as  an  estoppel,  277. 

other  illustrations,  277. 
in  boundary  lines,  effect  of,  280. 
in  building  improvements,  280. 
Acting  in  office,  appointment  presumed  from,  36, 

37,  40,  204. 
Acts  of  congress,  judicial  notice  of,  113. 
Act  of  Qod,  as  a  defense,  must  be  proved,  180. 
Acts  of  ownership,  presumption  from,  71,  77,  78. 
Acts  of  state.    See  Documents,  Public  Kecords. 
proof  of,  519. 
by  public  gazettes,  598. 
Adjudication.    See  Judgments. 
Adjournments  in  taking  depositions,  715. 
Administration,  ietters  of,  best  evidence  of,  199. 
grant  of,  judgment  in  rem^  623,  626. 
effect  of,  626. 

how  far  evidence  of  death,  626. 
jurisdiction  of  court  essential,  626. 
Administrator.  See  Executor  and  ADinNiSTBATOR. 
Admiralty,  decrees  in,  judgments  in  rem,  623, 
Admissibility  of  evidence  for  determination  of  judge, 

171.    See  Relevancy. 
Admissions  to  rebut  presumption  of  payment,  66. 
concerning  writings  shown  by  parol  in  Engla^, 

206. 
conflict  in  America  as  to  the  rule,  207. 
to  prove  loss  of  writings,  216. 
defined,  236. 

comi>etent  evidence  for  adverse  party,  236. 
why  competent,  237. 
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Admissions  — costinaed. 

dBotemtioDfl  by  party  in  his  own  behalf,  not  ad- 
mitted, 236. 
flMements  to  be  self-disserving,  237. 
by  real  and  nominal  parties,  2§B. 
by  those  not  parties^  but  identified  in  intereift. 
of  assizor,  competent  against  assignee,  238. 

qualifications  of  rule,  ^8. 
interest  at  time  of  admission  must  be  showny 

239,  242,  246,  250,  253,  268. 
of  cestui  que  tntat,  surety,  etc.,  239. 
of  those  in  privity  of  interest,  240,  254. 
grantor  and  grantee,  illustrations,  240,241, 
242. 
may  constitute  estoppel,  241. 
must  be  made  while  interest  exists,  242, 
246. 
or  in  presence  of  grantee,  242. 
not  to  vary  terms  of  writing,  242. 
ancestor  and  heir,  243. 
devisor  and  devisee,  243. 
intestate  and  administrator,  243. 
testator  and  executor,  243. 
landlord  and  tenant,  243,  244. 
by  former  owners  of  personal  property,  245, 
247,  248. 
when  admissible  against  present  owner, 

245. 

how  proved,  245.  i 

must  be  made  while  interest  exists,  246. 
by  former  owner  of  real  proi)erty,  246. 
effect  of  remaining  in  x>ossession,  246. 
of  collusion,  246. 
by  former  owner  of  choses  in  action,  248. 
by  one  of  several  persons  having  Joint  inter^ 
est    See  Declabatioms,  24&-254. 
by  partners.    See  Partners,  249-252. 
by  joint  contractors,  co-obligors,  253. 
by  joint  makers,  grantors,  purchasers,  S63* 
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Admissions — continued. 

mere  community  of  interest  insufficient,  25A« 
of  executors  and  administrators,  254. 

when  part  of  res  gestae,  254. 
of  wrong-doers,  255. 
when  part  of  res  gestae,  255. 
in  conspiracy,  255. 
by  agents.    See  Agents,  256,  257. 
by  attorneys.    See  Attoknets,  258-261. 
by  husband  and  wife.    See  Husband  and  Wifb, 

262-264. 
by  persons  referred  to,  265. 
such  x)ersons  cannot  make  general  admissions, 

265. 
must  be  confined  strictly  to  subject  matter  re- 
ferred to,  265. 
effect  of  consenting  to  pay,  if  an  affidavit  is 

made,  266. 
by  interpreters,  binding  upon  whom,  267. 
where  interpreter  did  not  give  true  translation, 
267. 
by  those  acting  in  representative  capacity,  when 

made,  268. 
by  public  corporations,  how  made,  269. 
1^  officers  in  scope  of  authority,  269. 

otherwise,  not  admitted,  269. 
by  inhabitants  of  public  corporations,  269. 
by  private  corporations,  how  made,  270,  529, 
530. 
by  officers  within  scope  of  authority,  270t 
otherwise,  not  admitted,  270, 
when  part  of  res  gestae,  270. 
tn  writing,  271-276. 
weight  entitled  to,  271. 
letters,  271. 

as  part  of  res  gestae,  27L 
other  writings,  271,  272* 
maps,  311. 
records  and  books  of  corporations,  272, 628-530. 

Ii8 
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Admissions — continued. 

as  against  stockholders,  529,  63D. 
partnership  books,  273. 
whole  context  to  be  received,  296, 296. 
in  pleadings.    See  Pi^badiugs,  274  276. 
estoppel  by.    See  EarroFPEL,  277-288. 
implied  from  conduct^  289,  290. 
illustrations,  289. 
landlord  and  tenant,  289. 
where  an  account  is  rendered  and  no  objection 

made,  289. 
where  one  assumes  to  act  as  an  officer,  289. 
where  one  omits  claims  before  arbitrator,  289. 
when  negligence  implied  from  subsequent  re- 
pairs, ^0. 
when  implied  from  silence.    See  Silrkob,  291. 

not  at  judicial  proceedings,  292. 
offers  of  compromise,  293. 
payment  of  money  into  court  admits  what,  294. 
whole  declaration  to  be  received,  295,  296. 
right  of  adverse  party,  when  part  only  is  given, 

295. 
statements  not  necessarily  of  equal  credit,  296. 
weight  ofy  297,  298. 

verbal  admissions  carefully  scrutinized,  297. 
weak  and  unsatisfactory  form  of  evidence,297. 
weight  depends  upon  circumstances,  297. 
how  proved,  substance  only  required,  297. 
ox>en  to  explanation  or  rebuttal,  when,  298. 
statements  i)art  of  res  gestae^  298. 
made  while  in  duress,  z98. 
under  oath,  298. 
of  adverse  party  as  to  transactions  with  deceased 
persons,  792. 
Adoption,  best  evidence  of,  Vm. 
Adultery,  presumption  as  to  contintianoe  of,  5i« 
living  together  openly  in,  88. 
proof  of,  on  issue  of  legitimacy.  SeeLaGcrxMAcr, 
92-96. 
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Adultery  —  continued. 

evidence  of  good  character  in,  154. 
relevancy  of  other  acts  of,  143,  840,  841,  845. 

when  improper,  843. 
amount  of  proof  of,  in  an  action  for  divorce,  193. 
not  bound  to  answer  as  to,  887. 
Advertisements,  as  admissions,  272. 

in  newspapers,  598. 
Adverse  party,  deposition  of,  in  federal  court,  667. 
use  of  deposition  taken  by,  702. 
depositions  not  competent  because  taken  by,  703. 
examined  on  bill  of  discovery.    See  Discoveby, 
721-729. 
under  statutes,  722. 
competency  of,  as  to  transactions  with  a  deceased 
or  incompetent.  See  CoiiPBTENCY  or  Wit- 
nesses. 790-795. 
Adverse  possession.    See  Possession. 
presumption  of  ownership  from,  71,  72. 

of  grant  from,  72. 
illustrations  of  presumptions  of  title  from.  See 
Presumptions,  74-76. 
nature  of  the  possession,  77. 
Adverse  witnesses.    See  Witnesses,  853. 
Advice.    See  Confidential  Ck)MMUNiCATiON8. 
Advocate.    See  Attorney. 
Affairs  of  state,  privileged  communications,  780. 
Affidavit,  promising  to  pay  in  case  one  is  made,  266. 
when  hearsay,  302. 

imi)eachment  by  contradictory  statements  in,  850. 
used  to  refresh  memory,  878. 
AfHrmation  instead  of  oath,  733. 
Affirmative,  burden  of  proof  as  to.    See  Burden  ov 
Proof,  174, 177, 178. 
right  to  begin  and  reply,  195, 196. 
Questions  leading  that  may  be  answered  by  an, 
815. 
Afflrmative  defense,  burden  of  proof  as  to,  176, 177. 
effect  on  right  to  begin  and  reply,  195, 196. 
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AfRrmative  testimony,  stronger  than  negatiTet  OOL 
Age*    See  Ghildbbn. 

when  proved  by  hearsay,  303. 
inspection  as  to,  404. 
want  of,  ground  of  incompetency,  738. 
as  affecting  weight  of  testimony,  740. 
Aged  persons,  leading  questions  in  examination  of, 

818. 
Agency,  presumption  of  continuance  of,  54. 
presumption  of,  from  marriage  relation,  89. 
parol  proof  of  relation  to  principal,  465. 
Agents,  declarations  of,  not  admissible  against  prin* 
cipal,  256. 
unless  part  of  res  gestae,  256. 
the  agency  to  be  first  established,  256. 
contemporaneous  with  acts  to  be  proved,  256. 
when  original  evidence,  pro^rly  admissible,  256. 
principal  bound  by  declarations  of,  when,  ^7. 

powers  of  public  agents,  how  limited,  257. 
husband  and  wife  as  agents  of  each  other.    See 
Confidential  Communications,  Husband 
AND  WrPE,  ArroRNEYS,  258, 262, 758,  759. 
when  cannot  question  title  of  principal,  287. 
declarations  of,  as  part  of  res  gestae,  354. 
when  competent,  359. 
must  be  during  continuance  of  agency,  358. 
agency  must  first  be  proved,  359. 
how  proved,  359. 
of  agents  of  corporations,  when  admissible,  illus* 
trations,  360. 
must  accompany  authorized  act  of  agent,  360. 
rules  governing  admission  of  such  t^timony, 
360. 
trust  arising  from  fiduciary  relations,  428. 
husband  and  wife  as  agent  of  other  spouse,  758. 
relation,  how  proved,  759. 
presumption  as  to,  759. 
comi)etency  of,  as  to  transactions  with  a  deceased 
or  incompetent,  794. 
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Agents — continued. 

agency  must  be  i>roved|  704, 
when  personally  interested,  79i» 
death  of  agent,  794. 
agent  of  corporation^  794. 
not  excluded  from  court  room,  807. 
Aggravation  of  damages.    See  Belbtanot. 

character  as  an  element  in.     See  Chabaotbb, 
147-156. 
Agreement.    See  Admissions,  Alteration,  Ambi- 
guity, Consideration,  Contracts,  Parol 
Evidence  to  Explain  Writings. 
Agriculture,  judicial  notice  of  course  of,  130. 

books  on,  admissibility  of,  594. 
Akolioly  judicial  notice  of  intoxicating  nature  of, 

129. 
Allegations,  proof  must  correspond  to*    See  Sub- 
stance OF  THE  Issue. 
Alibi,  burden  of  proof  as  to,  175. 

in  corroboration  of  accomplices,  788. 
Almanacs,  judicial  notice  of,  134. 

entries  in,  evidence  of  pedigree,  319. 
admissibility  of,  as  scientific  books,  594. 
Alteration  of  instruments,  effect  of,  572-58L 
what  constitutes,  572. 
former  strict  rule  as  to,  572. 
modem  rule,  572. 
distinguished  from  spoliation,  57&. 
identity  of  contract  changed  by,  573. 
though  to  disadvantage  of  wrong-doer,  STS. 
575. 
renders  instrument  void,  573,  574. 
immaterial^  what  are,  574. 
effect  of,  574. 
when  fraudulent,  574. 
conflict  as  to,  574. 
test  as  to  materiality  of,  574. 
,•  •  question  for  court,  575. 

fnaterialf  illustrations  of,  575. 
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Alteratloa — continued. 

consent  ^,  implied,  576. 
from  blanks  in  deeds,  notes,  bonds,  powers  of 

attorney,  writs,  576. 
blanks,  unauthorized  filing  of,  577. 
effect  of,  577. 
no  implied  consent,  577. 
must  conform  to  agreement,  577. 
in  deeds  after  delivery,  677. 
presumption  <i8  to  time  of  making,  578. 
diversity  of  opinion,  678. 
English  rule  as  to  time  of  change,  578. 
in  deeds,  before  execution,  578,  579. 
in  wills,  after  execution,  578. 
in  other  writings  not  under  seal,  578. 
American  rule,  578. 
conflict  as  to,  578,  570. 
presumption  of  innocence,  578. 
burden  of  proof  as  to,  579. 
effect  of  suspicious  circumstances,  579. 
explained  in  attestation  clause,  578. 
fact  pf,  question  for  jury,  580. 
fraudulent  intent  as  to,  574,  581. 
effect  of,  581. 

stricter  rule  as  to  negotiable  paper,  581. 
of  account  books,  effect  of,  591. 
Alternative  questions,  when  leading,  815. 
Ambassadors,  judicial  notice  of,  106. 
Ambiguity.    Bee  Dseds,  Morixjaoes,  Wills. 

when  explained  by  parol.    Bee  Parol  Eyidsnob 

TO  Explain  Wbitings,  479-511. 
latent  and  patent,  479,  480. 
patent  ambiguities,  not  explained  by  parol,  480. 
words  and  phrases  having  equiyocad  maaning, 

480. 
meaning  of,  how  ascertained,  481. 
in  wills,  parol  proof  to  explain,  482. 483. 
parol  proof  to  explain  latent  ambiguity  in,  489. 
declarations  of  testator,  when  admissible,  480. 
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Ambiguity — continued. 

parol  proof  to  explain  ambignit^r  in  mortgages, 
511. 
Amendment  of  plea<ltnt:B»  liberal  statutory  rule  as 
to,  234,  235. 
object  of,  234. 
may  be  made  before  or  even  after  judgment, 

when,  234. 
should  not  substantially  change  claim  or  defense, 
234. 
as. from  law  to  equity,  tort  to  contract  or  vice 
versa,  234. 
one  amendment  as  matter  of  course,  234* 
leave  to  amend,  when  not  to  be  refused,  234. 
as  to  names,  quaotity,  time,  value,  place,  etc.,  234. 
will  not  cure  defect,  when,  235. 
Amendment  of  public  record,  when  allowed,  527. 
Amendment  of  officer's  return  on  depositions,  712. 
Amnesty.    See  Pabdon. 
Amount,  alteration  in,  vitiates  instrument,  575. 
Amount  of  evidence,  as  affected  by  presumption  of 
innocence.  15. 
where  crime  is  cnarged  in  civil  cases,  15, 193. 
Ancestor,  admissions  of,  competent  against  heir  or 
representative,  243. 
as  to  relationship.     See  Peoiobsb,  315-322. 
judgment  against,  binding  on  heirs  and  repre- 
sentatives, 603. 
Ancient  boundaries.    See  Boundabibs. 
Ancient  documents,  admissible  to  supped  ancient 
possession,  312 
must  come  from  the  proper  custody,  312. 
proof  of  apency  as  to,  33iD. 
presumptions  as  to,  544. 
prove  themselves,  544. 
when  free  from  suspicion,  644. 
when  come  from  proper  custody,  544. 
when  accompanied  by  some  corroborating^  evi- 
dence, 5^. 
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Andent  documents— continued.     . 

posseesion  of  property  as  corroboration,  545. 
corroborative  evidence,  liberal  rule  as  to,  545. 
comparison  with,  to  prove  handwritine,  567« . 
burden  of  proof  as  to  alterations  in,  ^0. 
Andent  entries.    See  Entries. 
Ancient  possession,  supported  by  ancient  documents, 

312. 
Animals,  habits  of,  when  relevant,  162. 

physicians  may  testify  as  to  diseases  of,  370,  380. 
ezi)ert  testimony  as  to,  384. 

value,  age,  weight,  diseases,  etc.,  384* 
inspection  of,  by  jury,  401. 
production  of,  in  court,  401. 
Animus.    See  Intention. 
Animus  revocandl,  as  to  wills,  494. 
Annuity  tables,  admissibility  of,  594. 
Annexing  incidents  by  usage.    See  Usage,  464^474. 
Answers  In  pleadings,  as  admissions.    See  Admis- 
sions, 274-276. 
in  equity  as  admissions,  746. 
of  witnesses.    See  WrrNEssES,  814,  874-876,  898. 
Ante  litem  motem.    See  Lis  Mota,  315. 
Appeal,  effect  of,  on  judgment  as  evidence, . 613* 
Appearance  by  attorney,  presumption  as  to,  26. 

of  witnesses,  question  of  credibility,  904. 
Appointment  to  office  presumed  from  actiqg,  96, 37, 
40,204. 
proved  by  parol,  204. 
Approaching  death,  sense  of,  necessary  to  admjsaion 

of  dying  declarations,  335. 
Arbitration.    See  Awasd. 
Arbitrators  privileged.    See  Awabd,  78L  •  . 
cannot  impeach  award,  78L 

except  for  fraud,  781. 
competent  as  to  what  facts  relating  to  award, 

781. 
power  to  compel  attendance  of  witnesses,  797. 
witnesses  before,  privileged  from  arrest,  8(^,  806. 
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Argument  of  counselt  right  to  ox)en  and  close,  105. 
nonsuit  granted  on  opening,  259. 
reading  Srom  scientific  books  during,  506. 
Army  reg&ters,  inadmissible  to  show  pay  of  offloers, 

521. 
as  histories,  600. 
Arrest.  See  Attachment  or  Witnesses,  Oomtbmpt. 
witnesses  and  parties  privileged  from,  when,  806, 

806. 
cross-examination  as  to  former,  834. 
conflict  as  to,  834. 
Art,  judicial  notice  of  matters  of,  120. 
Articles,  inspection  of,  by  jury,  401. 
Articles  of  incorporation,  best  evidence  of,  100. 
Articles  of  war,  judicial  notice  of,  106. 
Artisans,  as  experts,  382. 
Artists,  as  experts,  388. 

Assault,  character  not  relevant  in  actions  for,  140, 
147,  154. 
indecent,  evidence  in  actions  for,  842. 
Assessment,  not  admissible  to  prove  ownership,  300. 
of  damages  for  lands  taken,  365,  390. 
books  of,  as  evidence,  520. 
Assignee  of  deceased  or   incompetent,  rights  and 

privileges  of,  791. 
Assignor,  admissions  of,  competent  against  assignee, 
238,  245. 
qualifications  of  the  rule,  238, 
strict  rules  in  some  states,  247,  248. 
Assumption  of   facts   in  examination  of  experts. 
See  Hypothetical  Questions,  372,  373. 
ux>on  cross-examination,  838. 
Assurance.    See  Insurance. 
Atheists,  as  witnesses,  730-732. 
Attachment  of  witnesses  in  case  of  dex>osition8,  671. 
for  disobeying  subpoena,  709. 
suits  in,  effect  of  judgment  in,  623. 
service  by  publication  in,  623. 
Attendance  of  witnesses.    See  Witnesses,  707-808. 
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At|«pted  dooments.    See  Attestiivg  Wmmeov. 
Attestation  of  deeds,  presumption  as  to,  44. 
of  judicial  records  by  clerk,  645. 
of  wills  by  attorney  waives  privilege,  773. 
See  Wills. 
Attesting  witnesses  need  not  recollect  the  facts  at- 
tested, 325. 
deflnition  and  general  rulee^  539-541. 
must  be  called  to  prove  attested  documents,  539 
rule  in  England,  539. 
at  common  law,  5Sd,  540. 
wide  application  of  the  rule,  540. 
such  proof  may  be  waived,  540. 
applies  to  lost  and  destroyed  inatnunents, 
etc.,  540. 
one  of  several  sufficient,  546. 
exceptions  to  general  rule,  541-545. 

subscribing  witness  not  found  or  known,  541. 

incompetent  or  absent,  541. 
unable  to  remember,  etc.,  541. 
diligence  necessary  when  witness  absent  from 
state,  541,  542. 
in  case  of  bad  faith  of  adverse  party,  542. 
not  necessary  to  take  deposition,  542. 
proof  of  handwriting,  when  sufficient,  542. 
may  be  proved  like  other  writing,  when,  542. 
where  witness  did  not  actually  attest,  542. 
where  adverse  party  claims  under  it,  227,  543. 
ancient   documents  prove   themselves,  when. 

See  Anci£nt  DocuMEira»,  544. 
office  bonds,  545. 
rule  where  document  not  directly  in  issue,  545. 
best  evidence  after  non-production  of,  546. 
conflict  as  to  rule,  546,  547. 
liberal  rule  where  no  suspicious  circurastaiices, 

547. 
diligence  in  attempting  to  procure  best  evi- 
dence, 547. 
alter  failure)  what  evidence  competent,  548* 
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such  secondary  erldence  not  conclnsiye,  6i8« 
party  not  bound  by  testinumy  of  attestlfig  wit- 
ness, 548^. 
cannot  impeach  reputation  for  truth  and  ve- 
racity, 549,  859. 
mode  of  proving  execution  by  such  testimony, 

549. 
nature  of  such  testimony,  549. 
need  not  be  present  when  executed,  549. 

nor  remember,  549. 
may  simply  recognize  signature,  549. 
time  of  making  attestation,  649. 
to  a  will  or  deed,  impeachment  of,  869. 
to  will,  proof  of  good  character,  871. 
memorandum  to  refresh  memoiy  of,  886. 
effect  of  witness  attempting  to  impeach  writ- 
ing, 903. 
Attorneir,  presumption  of  authority  of,  36. 
admiseiona  by,  258-261. 
bind  their  clients  by  what  admissions,  258^  259. 
may  be  oral  or  written,  259. 

express  or  implied,  259. 
no  implied  authority  to  compromise  suit,  259. 
statements  made  informally  or  out  of  court, 
260,  261. 
while  attempting  to  compromise,  260. 
before  employment  commenced,  261. 
after  it  ceased,  261. 
statements  at  former  trials  used  upon  subse- 
quent trial,  261. 
bound  by  acts  of  clerks,  when,  261. 
notes  of  testimony  of,  inadmissible,  3401 

used  to  refresh  memory,  346. 
trust  arising  from  fiduciary  relation  with,  428. 
eonfldential  communicaiione  to.    See  Confi- 

DBIITZAI#  COMMUNICATIOKB. 

confidential  communications  upon  examina- 
tion of  adverse  party,  79S^ 
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Attorney — oontmued. 

may  be  witness  for  client,  772. 
as  to  instructions  for  drawing  will,  773. 
waiver  of  privilege,  when  attests  will,  773. 
waiver  of  j>rivUegey  general  rule,  774. 
in  suits  with  client,  772. 
when  witness  has  testified  as  an  acoompliee,774. 
when  client  calls  attorney  as  witness,  774. 
when  no  objection  is  raised,  774« 
when  client  becomes  witness  in  his  own  be- 
half, 774. 
statutes  on  the  subject,  775. 
not  to  be  excluded  from  court  room,  807* 
latitude  allowed  as  to  order  of  proof,  812« 
Authenticated  copy.    See  Cebtifioatbs,  Gopixb. 
Authentication  of  foreign  laws,  514,  515. 

of  statutes  of  sister  states.    See  Laws  ov  Sistsf 

States,  516-518. 
of  records  of  municipal  corporations,  527* 
mode  of,  535-537. 

of  non-judicial  records,  551-557; 
mode  of,  under  federal  statutes,  551-555. 
applicable  to  what  documents,  551. 
records  in  federal  departments,  552,  553. 
statute  must  be  strictly  pursued,  553. 
who  competent  to  make  such  authentication, 

553. 
not  evidence  as  to  unofficial  or  collateral  acts, 
554,  556,  648. 
certificates  of,  competent  as  to  what,  555. 
mere  certificate  not  evidence,  illustrations,  556. 
exceptions,  557. 
of  handwriting,  558. 
of  books  of  account,  588. 
of  foreign  judicial  records,  641,  642. 
extrinsic  proof  of  signatures  and  seals,  642^ 
authority  to  certify,  presumed,  6^. 
great  seal  proves  itself,  642. 
private  seal  does  not,  642. 
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Authentication —continued. 

of  judicial  records  of  sister  states,  643-647. 
federal  statutes  as  to,  613. 
not  applicable  to  federal  courts,  644. 
provisions  must  be  complied  with,  645. 

what  suJQ&cient  compliance,  645. 
certificate  of  clerk,  form  of,  645. 

sufficiency  of,  645. 
of  judge,  form  of,  646. 

sufficiency  of,  646. 
Author,  newspapers,  when  competent  against,  598. 
Authority  of  agents  to  be  established,  256,  359, 794. 

of  public  agents,  how  limited,  257. 
Averment.    See  Allegations. 
Awards  of  arbitrators,  presumed  regular,  34. 
best  evidence  of,  199. 
binding  on  parties,  266. 

arbitrator  cannot  impeach.    See  Abbitbatobs. 
781. 


Bad  character.    See  Chabagteb,  Eeputation. 
Bad  faith,  when  presumed.    See  Fiduoiaby  Rela- 
tions, 12,  16. 

evidence  to  rebut,  168,  875. 
Bail.  See  Kecognizance,  804. 
Bailee,  how  far  estopped  to  deny  title  of  bailor,  287. 

declarations  of,  as  part  of  res  gestae,  354. 
Bailment,  burden  of  proof  in  cases  of,  184. 

negligence  of  bailor  not  presumed,  184. 
but  prima  facie  proof  sufficient,  184. 

parol  proof  to  show  that  a  sale  was  a  bailment, 
439. 
Bank  books,  as  admissions,  530. 

when  admissible  as  evidence,  583. 

inspection  of.    See  Discovery,  727-729. 

who  may  be  compelled  to  produce,  802. 
Bank  charters,  judicial  notice  of,  115. 
Bank  checks,  presumptions  as  to,  43. 

169 
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Bank  officers,  presumptions  as  to,  49,  50. 

declarations  of,  when  admissible,  270. 

as  experts  as  to  handwriting,  570. 
Bankrup{cy»  presumption  of  continuance  of,  53. 

discharge  in,  best  evidence  of,  199. 
t^ankrupts,  declarations  of,  when  admissible,  350. 
Banners,  inscription  on,  evidence  of,  204. 
Baptism,  registers  of,  as  evidence,  520,  521,  523. 

not  evidence  of  date  of  birth,  521,  523. 
Bastardy,  character,  when  relevant,  152. 

sexual  intercourse  with  other  persons,  152. 

questioning  prosecutrix  as  to  other  acts  of,  840. 
Beer,  judicial  notice  of  intoxicating  nature  of,  1£3. 
begin  and  reply.    See  Open  and  Closb. 
Belief,  general  belief  distinguished  from  rumor,  149. 

party  may  testify  to  his  own,  167. 
Belief  In  Supreme  Being,  as  affecting  competeneyt 
730. 

want  of,  how  objected  to,  731. 

rule  changed  by  statute,  732. 
Behavior.    See  Conduct. 
Bells,  positive  and  negative  testimony  as  to  ringing 

of,  901. 
Beneficiary.    See  Fiduciary  Bblationb. 

admissions  of  testator  competent  against,  243. 

under  will,  incompetent  as  to  what,  796. 
Bequest.    See  Lbgact. 
Best  evidence.    See  Statute  ov  Frauds. 

defined,  7. 
general  rules  a 8  to,  197. 

relates  to  quality  or  grade,  197. 
rather  than  to  quantity   or  strength  of  evi- 
dence, 197. 

must  be  adduced,  197. 

testimony,  when  excluded  by  rule,  197. 

distinguished  from  secondary  evidence,  196» 

of  judicial  records,  199. 

of  pardon,  199. 

public  documents,  records  and  writings,  199. 
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Best  evidence — continued. 

of  private  writings,  illustrations,  200. 

objection  must  be  made,  201. 

how  ascertained  whether  agreement  is  written « 

201. 
qualifications  as  to  independent  and  collateral 
facts,  illustrations,  202. 
proof  of  corporate  acts,  203. 
relaxation  of  rule   requiring    original   docu- 
ments or  writings,  204,  205. 
acts  and  appointment  of  public  officers,  204. 
inscription  on  walls,  etc.,  204. 
documents  or  writings   in  foreign  countries, 

204. 
public  records,  204. 

long  accounts  or  multiplicity  of  documents. 
206,  385,  388. 
contents  of  lout  im^truments,  211-216. 

best  attainable  evidence  only  required,  211. 
diligence  to  be  used,  illustrations,  212,  213. 
testimony  of  last  custodian,  212,  213. 
sources  of  information  to  be  exhausted, 

213. 
what  is  sufficient  proof,  214. 
relative  importance  of  the  document,  215. 
degree  of  diligence  depends   on  circum- 
stances, 215. 
mode  of  proving  loss,  216,  228. 
amount  of  proof,  228. 
parol  proof  of  admissions  as  to  writings,  206, 
207. 
conflict  of  opinion,  206,  207. 
eopies  not  generally  admissible,  208. 

letter-press  copies  and  photographs,  208. 
duplicates   and  triplicates  of  documents  or 
writings,  208. 
those  executed  in  counter-part,  208. 
el  telegrams,  209. 
must  be  proved  genuine,  209. 
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Best  evidence — continued, 
mode  of  proof,  209. 
which  are  originals,  209. 
of  communications  by  telephone,  210. 

proof  of  same.  210. 
of  writings  or  documents  in  other  states^  217. 
secondary  evidence,  without  notice  to  produce, 
217,  218. 
conflict  on  the  subject,  217. 
where  documents  were  accidentally  destroyed, 
217. 
when  such  destruction  was  voluntary,  217. 
where  production  cannot  be  compelled,  217. 
notice  to  produce  document.    See  NoncB  to 

Produce,  218-228. 
certified  copy  of  recorded  deed,  226. 
effect  of  production  of  papers  upon  notice,  227. 
degrees  of  secondary  evidence.    See  Sboondabt 

Evidence,  229-231. 
cross-examination  of  witnesses  as  to  writings,  232. 
of  dying  declarations,  when  written  down,  338. 
after  non-production  of  subscribing  witnesses. 

See  Attesiing  Witnesses,  54ff-549. 
as  to  handwriting.    See  Handwbitino,  558-571. 
photographic  copies  of  documents  are  not,  507. 
of  arrest  or  conviction  of  witness,  834. 
Bias  of  witnesses.    See  Cbedibility,  Pbbjtudicb, 
Witnesses. 
when  leading  questions  allowed  to  show,  815. 
rule  where  witness  is  favorable  to  cross-examiner, 

824. 
how  proved.    See  Witnesses,  829-831. 
facts  to  be  considered  in  determining,  903,  904. 
Bible,  judicial  notice  of  contents  of,  131. 
entries  in,  to  prove  pedigree,  319,  320. 
used  in  administering  oaths,  133. 
Bigamy,  proof  of  marriage  in,  87. 

when  second  wife  competent  as  witness,  768. 
BUI  in  chancery,  as  an  admission,  274. 
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Bill  of  discovery.    See  Discovery,  721-729. 

Bill  of  exchange.    See  Accept  an  cb,  iNDOBSBMEzns, 

Negotiable  Paper. 
Bill  of  exceptions,  as  evideDce  of  former  testimony, 
346,  792. 
to  refresh  memory  of  witness,  878. 
Bill  of  lading,  judicial  notice  of  custom  as  to,  123. 
competent  as  an  admission,  272. 
parol  proof  of  usages  of  trade  as  to,  466. 
explaining  or  varying.    See  Parol  Evidbnob  to 

Explain  Writings. 
parol  proof  of,  510. 
Bill  of  sale.    See  Contracts. 
parol  proof  to  explain,  446. 
Bills  and  notes.    See  Negotiable  Pafbb. 
Bills  to  perpetuate  testimony,  652. 
Bishops'  registers  to  prove  pedigree,  520. 
Births,  proof  of.    See  Pedigree. 
registry  of,  as  evidence,  520. 
when  competent  at  common  law,  522. 
American  rule,  523. 
competent  to  prove  what,  523. 
effect  of  statutes,  523. 
when  provable  by  copies,  534. 
Blackboard,  use  of,  by  experts,  406. 
Blanks  in  wills,  483. 

consent  to  alterations  implied  from,  576. 
unauthorized  filling  of,  576. 
when  implied  authority  for,  576,  577. 
must  conform  to  agreement,  576. 
Blood  stains,  opinion  of  ordinary  witnesses  as  to, 
363. 
admissibility  of  scientific  books  as  to,  594. 
Board  and  lodging,  evidence  as  to  value  of,  793. 
Bodily  feelings,  expressions  as  to,  as  res  gestae, 
352. 
when  admissible,  352. 
must  be  spontaneous  and  undesigned,  352. 
admitted  with  caution,  352. 
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Bodily  feelings— continued. 

statements  as  to  pain  made  afterwards,  358* 
to  physicians  by  patient,  352. 
of  physicians  as  to  pain  suffered 
by  patient,  352. 
Bona  fides.    See  Gk>oD  Faith. 
Bona  fide  holders.    See  Neootiablb  Papeb*. 
Bonds,  parol  evidence  to  explain,  438. 
oflBce  bonds,  proof  of,'  545. 
federal  statutes  as  to  proof  of,  by  copy,  551,  553. 
consent  to  alterations  in,  implied  from  blanks,  576. 
judgments  against  principal  in  bonds,  effect  of 
against  sureties,  608,  609. 
administrators',  executors',  guardians'  bonds, 

608. 
attachment,  appeal  and  bail  bonds,  608. 
in  injunctions  and  replevin,  609. 
sheriff's  and  constable's  bonds,  609. 

conflict  as  to,  609 
deputy's  bonds,  609. 
conflict  as  to,  609. 
admissibility  of  such  judgments,  608. 
conflict  as  to,  608. 
Book-keepers,  as  experts  as  to  handwriting,  671. 
Books  of  partnership,  as  evidence,  273. 
presumed  correct,  273. 
entries  in.    See  Entries,  320-326. 
of  public  officers,  when  competent.    See  Offi- 
cial Registers,  520-^^. 
ship  registers  and  log-books,  524,  525. 
of  municipal  corporations,  526,  527. 
of   private   corporations.     See   CoBPORATioirs, 

528-530. 
of  science.    See  Scientific  Books,  503-696. 
of  history  as  evidence,  600. 
to  refresh  memory,  878. 
Books  of  account,  as  evidence.    See  Hxamat,  Eh^ 
tries,  Res  Gestae,  Rboobdb. 
best  evidence  of,  200,  211. 
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Books  of  account — continued. 

secondary  evidence  of,  when  yoluminons,  205, 385, 

388. 
all  entries  relating  to  transaction  to  be  zeoeiyed 

together,  296. 
as  evidence.  520,  582-592. 
envies  by  persons  deceased,  582. 

third  persons  living,  582. 
parties,  582. 
evidence  of  what  transactions,  583. 
effect  of  statutes^  583. 

articles  sold,  services  rendered,  683. 

cash  items,  loan  of  money,  583. 
nse  of,  as  memoranda,  583. 
should  be  those  of  original  entry,  584. 
effect  of  mere  temporary  entries,  584. 
form  of,  585. 

ledger,  time  book,  585. 
requialtea  of,  585. 

regular  and  usual  account  book,  585. 

used  in  regular  course  of  business,  586. 

not  confined  to  mercantile  transactions,  586. 

charges  in  gross,  586. 
time  of  making,  584,  587. 

not  registers  of  past  transactions,  587. 

to  be  substantially  contemporaneous,  587. 

entry  of  date  not  essential,  587. 
authentication  of,  588. 

by  suppletory  oath,  588. 

where  party  is  deceased,  588, 
by  proof  of  handwriting,  588. 

by  wife  as  to  husband's  account,  588. 

of  partnership  books,  588. 

person  making  entry  to  have  personal  knowl- 
edge, 588. 

present  recollection  not  essential,  when,  588. 

statutes  enlarge  common  law  rule,  5^. 
general  effect  of,  589. 

not  evidence  of  collateral  facts,  illustrations,580. 
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Books  of  account— continued. 

nor  between  strangers,  589. 
to  be  record  of  things  actually  done,  589. 
degree  of  credit  to  be  given  to,  590. 

question  for  jury,  590,  591. 
generally  held  original  evidence,  590. 
prima  facie  evidence  of  facts  therein,  590, 
admissioility  of,  question  for  court,  591. 
defects  in,  as  affecting  admissibility,  591. 
fraudulent  appe^ance,  effect  of,  591. 
impeachment  of,  592. 
must  be  produced,  592. 
not  the  only  evidence  of  transactions,  592. 
other  competent  evidence  admissible,  592. 
judgment  as  to  part  of  account  bars  rest,  621. 
of  either  party,  as  to  transactions  with  a  deceased 
or  incompetent,  794. 
Books  and  papers    inspection  of,  under  statutory 
discovery,  727. 
discovery  of,  in  state  courts,  729. 
production  of,  does  not  make  them  evidence,  729. 
rule  as  to  confidential  communications  to  attor- 
ney includes,  768. 
production  of,  how  secured,  801. 
Boundaries,  acquiescence  in,  effect  of,  280. 
declarations  as  to,  by  possessor  of  land,  358. 
provable  by  hearsay,  305. 

reputation  as  to  private  boundaries  excluded  in 
England,  307. 
except  when  coincident  with  public,  907. 
relaxation  of  rule  in  United  States,  308. 
grounds  of,  308. 

hearsay  admissible  to  establish  public,  308. 
when  to  establish  private  boundaries,  306. 
declarations  as  to  particular  facts  relating  to,  not 
competent,  309. 
except  where  they  form  part  of  res  gestae^ 
309. 
must  be  by  persons  since  deceased,  309. 
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Boundaries  —  continued. 

more  liberal  rule  in  some  states,  309. 
declarations  of  surveyors,  when  admitted,  310. 
maps  relating  to,  admissible  in  England  to  prove 
public,  311. 
not  private  boundaries,  311. 
relaxation  of  the  rule  in  some  states,  311. 
declarations  of  grantor  as  to,  496. 
judgments  to  prove  against  strangers,  605. 
Breach  of  promise  of  marriage,  relevancy  of  char- 
acter, 150. 
relevancy  of  plaintiff's  financial  standing,  159. 
Breach  of  warranty  may  be  set  up  in  separate  ac- 
tion, 621. 
Bridge,  hearsay  admissible  to  show  liability  to  re- 
pair, 305. 
Bridge  builder,  as  an  expert,  382. 
Brolcers,  parol  proof  as  to  rules  of,  465,  471. 
Burden  of  proof,  as  to  payment,  lapse  of  time,  63. 
acceptance  of  note,  effect  on  former  debt,  70. 
adverse  possession,  77. 
insanity,  102. 

general  meaning  of  the  term,  174,  175. 
on  whom  does  it  lie,  174. 

English  rule,  174. 
shifting  of,  174,  175. 

American  rule,  374. 
test  as  to,  174. 

burden  and  weight  of  evidence,  attemptea  dis- 
tinction of  terms,  175. 
does  not  shift  where  answer  is  general  denial,  175. 

nor  on  account  of  admissions,  175. 
does  not  shift  in  will  cases,  when,  175. 

in  criminal  cases,  175. 
when  an  alibi  is  proved,  175. 
as  dependent  on  form  of  pleading,  176, 178. 
contracts,  affirmative  defences.  176. 
generally  upon  plaintiff  throughout  in  tort  cases, 
176. 
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Burden  of  proof — continued. 

upon  whom,  when  fraud  is  pleaded  to  vitiate  re- 
lease, 176. 
in  actions  against  common  carriers,  176, 180, 181, 
effect  of  pleading  independent  or  affirmative 
defense  J  176,  177. 
usury,  release,  payment,  settlement,  176, 177. 
warranty,  set-off,  counter-claim,  rescission,  176, 

177. 
discharge  in  insolvency  and  bankruptcy,  176, 

177. 
want  of  consideration,  177. 
accord  and  satisfaction,  177. 
fraud,  illegality,  alteration,  act  of  God,  180. 
statute  of  limitations,  192. 
generally  on  plaintiff,  177. 

may  be  on  defendant,  177. 
in  actions  on  insurance  policies,  177. 
generally  on  one  asserting  the  affirmative  of 
issue  y  178. 
qualifications,  178. 
when  on  one  asserting  a  negative,  illustrations, 
178. 
rule    relaxed    when    facts  lie  peculiarly   in 
knowledge  of  defendant,  179, 180, 182, 194. 
less  degree  of  proof  required,  179. 
in  license  cases,  179. 

in  actions  for  negligence,  when  180-183. 
against  common  carriers,  180,  181. 
some  proof  of  loss  necessary,  180, 181. 
excepted  risks,  180, 181. 
contract  to  carry,  180,  181. 
against  telegraph  companies,  180. 
for  damages  by  fires  set  by  railroad,  182. 
plaintiff  to  show  fires  set  by  engine,  182. 
as  to  proper  construction,  etc.,  182, 
contributory  negligence  pleaded,  183. 

burden  on  whom,  183. 
against  bailees,  184. 
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Burden  of  proof  —  continued, 
against  warehousemen,  184. 
inn-keepers,  185. 
upon  one  pleading  insanity  in  ciiril  cases,  1B6. 

conflict  as  to  rule  in  criminal  cases,  186. 
in  probate  of  wills,  187. 

conflict  of  rule  as  to,  187. 
as  to  testamentary  capacity,  187. 
conflict  of  rule  as  to,  187. 
transactions  between  persons  in  fiduciary  re- 
lations^ 188. 
agents,  partners,  attorneys,  physicians,  188. 
parent  and  child,  aged  and  incompetent  per- 
sons, guardians,  188. 
trustees,  executors  and  administrators,  188. 
in  will  cases,  where  writer  is  beneflciary,  189. 
in  criminal  prosecutions^  190. 
always  on  the  state,  190. 
nature  of  this  burden,  190. 
uix>n  one  asserting /rai^d,  190. 

amount  of  proof  in  such  cases,  190. 
in  quo  warranto  proceedings,  191. 
as  to  statutes  of  limitation,  192. 

on  one  asserting^  192. 
where  crim,e  is  in  issue  in  civil  ca^es,  193. 
English  and  American  rule  as  to,  193. 
where  moral  turpitude  is  involved,  193. 
presumption  of  innocence  prevails,  193. 
statutes  relating  to,  194. 
in  prosecutions    for    counterfeiting,  gambling, 

illegal  liquor  selling,  194. 
in  tax  proceedings,  194. 
right  to  oegin  and  reply,  195,  196. 
the  test,  195,  196. 
where  damages  are  unliquidated,  195. 
in  cases  of  counter-claim,  195. 
matter  of  right,  196. 

where  party  agrees  to  pay,  if  affidavit  is  made, 
266. 
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Burden  of  proof  —  continued. 

as  to  condition  of  goods  held  by  common  carrier, 

510. 
as  to  alterations  in  instruments,  579. 

upon  whom,  580. 
as  to  ancient  documents,  580. 
as  to  negotiable  instruments,  581. 
as  to  issues  decided  in  former  cases,  618. 
of  showing  testimony  incompetent,  on  party  ob- 
jecting, 762, 767,  777,  791,  794. 
Business,  general  course  of,  presumption  as  to,  51. 
By-laws  or  municipal  ordinances,  as  evidence,  117. 


Cancellation  of  instruments,  presumption  of  pay- 
ment from,  68. 
creating  interests  in  land,  effect  of«  430, 
Capacity,  want  of,  effect  on  competency.    See  Com- 
petency OF  Witnesses,  737-742. 
Caption  of  depositions,  irregularities  in,  688,  714. 

use  of,  714. 
Care,  presumption  of.    See  Negligencb. 
Carlisle  life  table,  admissibility  of,  594. 
Carnal  knowledge.    See  Adultery,  Rafb,  Seduc- 
tion. 
Carrier.    See  Common  Carrier. 
Case,  statement  of,  to  counsel,  when  privileged,  767. 
Cash  books,  as  evidence,  583. 
Cause  of  action,  how  far  admitted  by  payment  into 

court,  29i. 
Caution  as  to  admissions  in  actions  for  divorce,  264. 
as  to  receiving  expert  evidence,  393. 
to  witness  as  to  self -crimination,  893. 
Celebration  of  marriage,  presumed  regular,  85. 
Census,  judicial  notice  of  results  of,  127, 133. 
Ceremony,  formal,  not  necessary  to  raise  presumption 
of  marriage,  88, 
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Certificates.    See  A utheitti cation,  Copibs,  Bbc- 

OBDS. 

authenticating  public  records,  551-656. 
federal  statutes  as  to,  551, 552. 
department  records..    See  Depabtment  Rec- 
ords, 552-^555. 
of  officers,  evidence  of  what,  554-556. 
only  competent  as  to  what,  555. 
should  be  attached  to  copy,  556. 
mere  certificates  not  generally  competent  evi- 
dence, 556. 
of  officers  as  to  copies,  556. 

comi)etent  as  to  what  facts,  548,  566. 
wlien  evidence  offactSy  557. 
of  notary  as  to  protest,  557. 
of  bills  of  exchange,  557. 
of  inland  bills,  557. 
statutes  as  to,  557.    • 
other  modes  of  proof,  557. 
as  to  collateral  matters,  557. 
further  illustrations,  557. 
of  officers  in  proof  of    judicial    records.      See 

Authentication,  640-647. 
of  depositions.    See  Depositions,  661, 663,  713. 
prima  facie  evidence  of  residence,  655. 

of  other  facts,  662. 
as  to  administering  oath,  660. 
to  show  authority  of  officer,  661. 
what  to  contain,  661,  666,  676,  713. 
amendment  of,  712. 
of  commissioner  to  be  attached  to  depositions, 
713. 
Certlfed  copy  of  public  records.    See  Copixb,  521, 
527. 
of  lost  instrument,  533. 
defined,  535. 
as  evidence,  536. 

to  prove  records  of    court.    See    Records  07 
Courts,  640,  641. 
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Cestui  que  trust.    See  Fiduciary  Bslationb. 
admissions  of,  when  identified  in  interest,  239. 
admissions  of,  as  against  trustees,  254. 
as  to  transactions  with  a  deceased  or  incom- 
petent, 791,  795. 
Chancery,  judgments  in.    See  Equitt,  Judgments. 
bill  in,  as  an  admission,  274. 
depositions  in,  652. 
discovery  in  courts  of,  72L 
Change,  presumption  against.    See  Pbbsumptions, 
52-56. 
burden  of  proof  as  to.    See  Bubdbn  of  Pboot. 
Character.    See  Rbputatton. 

presumption  of  continuance  of,  54. 
when  relevant,  144, 147, 151. 
in  slander  and  libel  cases,  148. 
in  breach  of  promise,  150. 
in  seduction  and  criminal  conversation,  151. 
in  bastardy  cases,  152. 
in  malicious  prosecution,  155. 
when  attacked  on  cross-examination,  166. 
presumed  good,  156. 

proof  of,  in  case  of  dying  declaration,  336. 
latitude  as  to,  or\  cross-examination,  826-828. 
of  prosecutrix  where  chastity  is  involved,  827, 

833,840. 
irrelevant  questions  as  to,  on  cross-examination, 
827,  828. 
questioner  bound  by  answers,  827. 
impeachment  by  proving  it  bad,  847. 

how  limited,  864. 
distinguished  from  reputation,  862. 
Charging  the  iury,  as  to  evidence,  814,  898. 
Charters  of  banks  and  railways,  judicial  notice  of* 
115. 
of  municipalities,  judicial  notice  of,  116. 
Charts,  when  relevant  as  evidence,  311. 

of  pedigree,  319. 
Chastity,  proof  of,  when  competent,  150, 15L 
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Chastity  —  continued. 

actions,  where  in  issue,  846. 

speciiic  acts  of  unchastity,  846. 

when  comi)etent  to  impeach  witness  as  to,  863. 
Chattels,  declarations  of  former  owners  of.    See  Ad- 
missions, 245-248. 
CheckB.    See  Bank  Checks. 
Chemical  examination,  as  to  poisons,  381. 
Chemists,  as  experts  as  to  blood  stains,  363. 

poisons,  381. 
Children.    See  Infants. 

presumed  legitimate,  92. 

presumptions  as  to  'capacity,  97,  98. 

inspection  of,  to  establish  paternity,  age,  etc.,  401. 

parol  proof  that  **  children  "  meant  **  illegitimate 
children  "  inadmissible,  439. 

baptism  of,  what  presumed  from,  523. 

want  of  capacity  of,  738. 

competency  of,  how  determined,  7.39. 

degree  of  credit  to  be  given  to,  740. 

le^ing  questions  in  examination  of,  818. 
Chinese,  how  sworn.  733. 
Choses  in  action.    See  Neootiable  Papeb. 

declarations  of  former  Qwners  of,  248. 
Christian  name.    See  Name. 
Christianity,  presumption  of  belief  in,  731. 
Church  registers,  as  evidence,  522,  523. 
CIrculatI  ig  medium,  judicial  notice  of,  123. 
Circumstances,  proof  of,  to  explain  writings,  457, 458. 

effect,  when  suspicious,  882. 

weight  of,  for  jury,  901,  902. 
Circumstantial  evidence  defined,  5. 

of  fraud,  190. 

to  lay  foundation  for  secondary  evidence,  213. 

weight  of,  901. 
Cities,  judicial  notice  of,  107,  116,  127. 
City  ordinances,  judicial  notice  of,  117. 

as  evidence,  520,  526. 

formalities  of  passing  to  be  complied  with,  526. 
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City  records,  as  evidence,  520,  526. 

City  streets,  when  judicially  noticed,  128. 

Civil  action,  effect  of,  in  criminal  case  on  same  facts, 

606. 
Civil  divisions,  judicial  notice  of,  107. 
Civil  engineers,  as  experts,  386. 
Clergymen^  registers  of,  as  evidence.  SeeKEGiSTEBs, 
520. 
confidential  communications  to,  776. 
Clerk  of  an  attorney,  as  agent,  261. 

confidential  communications  to,  769. 
Clerk,  certificate  of,  as  to  judicial  records,  645. 
Client,  when  bound  by  admissions  of  attorneys.   See 
Attornbts,  258-261. 
may  claim  privilege  of  confidential  communica- 
tions, 767,  768. 
attorney  may  testify  for,  772. 
Climate,  changes  in,  not  judicially  noticed,  130. 
Clothing.    See  Wearing  Apparel. 
Co-conspirators,  admission  of  one,  when  competent 

'   against  others,  255. 
Co-contractors,  admissions  of  one,  when  competent 

•   against  others,  253. 
Co-defendant,  admissions  by  one,  when  admissible 
against  others,  255,  786. 
when  comx>etent  as  to  transactions  with  a  de- 
ceased, 795. 
CO.  D.,  judicial  notice  of  meaning  of,  132. 

parol  proof  of  meaning  of,  472. 
Coercion  of  wife  by  husband,  presumption  of ,  90,  91. 
Cohabitation,  presumption  from,  13. 

raises  presumption  of  marriage,  when,  86,  88. 
Coins,  judicial  notice  of,  126. 
Collateral  agreements,  parol  proof  of,  444. 
in  contracts  of  sale,  446. 
as  to  deeds.    See  Deeds,  497-499. 
as  to  notes  and  bills,  506. 
Collateral  att'^ck,  on  judgments  to  show  want  of 
jurisdiction.    See  Jurisdiction,  628-635. 
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Collateral  facts.    See  Cboss-Examination,   Bblb* 

VANOY. 

when  not  relevant,  137, 138, 140. 
to  show  good  faith,  knowledge,  etc.,  145. 
to  repel  inference  of  accident,  146. 
rule  as  to  best  evidence  does  not  apply  as  to,  202. 
certificate  by  recording  officers  as  to,  537. 
Collateral  matters,  judgment  between  other  parties 
to  prove,  607.  * 

cross-examination  as  to,  832. 
discretion  of  court  as  to,  832. 
when  reviewed  on  appeal,  832, 833. 
error,  how  cured,  832. 
Collateral    proceedings,    competency    of  husband 

and  wife  in,  760. 
Collateral  statements  as  to  wills,  parol  proof  of, 

488. 
Collector,  presumption  of  authority  of,  36. 
Collusion  in  action  for  divorce,  264. 

in  acknowledgment,  parol  proof  of,  501. 
Comity  of  states  as  to  taking  depositions,  685. 
Commerce,  usage  of.    See  Usage,  464-474. 
Commercial  paper.    See  Neootiable  Paper. 
Commercial  terms,  parol  evidence  to  explain.    See 
Parol  Evidence  to  Explain  Writings, 
461-464. 
Commission  to  take  depositions,  653,  665,  666. 
Commissioners  for  taking  depositions,  666. 
how  named  j  666. 
who  may  act,  666,  684. 
under  control  of  court,  668. 
several  may  act,  669. 
derive  authority  from  court,  669, 
return  of,  669,  675. 
power  to  appoint  statutory,  675, 
to  be  impartial,  684. 
cannot  delegate  authority,  684. 
waiver  of  objections  to,  690. 

to  deciding  upon  objections;  694. 
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Connltment  of  witnesses  in  criminal  case,  80i. 
Common,  rights  of,  established  by  hearsay,  305. 
Common  carriers,  presumption  in  negligence  cases, 
14. 
judicial  notice  of  customs  of,  133. 
burden  of  proving  contributory  negligence,  176. 
burden  of  proof  in  actions  against,  176,  180, 181. 
burden  of  proof  in  actions  for  lost  goods,  etc.,  180. 

personal  injuries,  181. 
where  relationship  of  carrier  not  established,  181. 
burden  as  to  condition  of  goods,  51C. 
Common  disaster,  presumption  as  to  survivorship 

in,  60. 
Common  knowledge,  judicial  notice  of  matters  of, 

129. 
Common  law  in  sister  states,  presumption  as  to,  82. 
judicial  notice  of,  122. 

(For  the  rules  at  common  law  see  the  various 
subjects.) 
Common  repute.    See  Chabacteb,  Reputation. 
'•Common  usage"  in  depositions,  meaning  of,  667. 
Communications.    See  Confidential  Communica- 
tions, Privileged  Communications. 
by  telephone,  as  evidence,  210. 
by  telegraph.    See  Telegrams. 
with  deceased  or  incompetent  persons,  testimony 
as  to.    See  Competency  op   Witnesses, 
790-795. 
Community  of  interest,  declarations   by  persons 

having,  254. 
Comparison  of  handwriting.    See  HANDWBrriNG, 

5a3-569. 
Compensation,  paid  experts,  392. 

for  services,  testimony  to  show,  793. 
Compensatory   damages,    relevancy  of    financial 
standing.    See  Financial  Standing,  157- 
159. 
Competency  of  depositions,  who  may  deny,  703. 
objection  to,  by  party  taking,  703. 
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Competency  of  testimony,  burden  of  proof  on  party 

objecting  to,  7G2, 767,  777,  791,  7W. 
Competency  of  witnesses.    See  Belbyanct. 

meaning  of  phrase,  730. 

those  incompetent  at  common  law,  730. 

sanction  of  the  oath,  730,  733. 

mode  of  administering,  733. 
want  of  belief  in  Supreme  Being ,  730,  731. 
burden  of  proving,  731. 
objection,  how  raised,  731. 
former  rule  changed,  732. 
infarny   as  a  ground  of  incompetency^   illus- 
trations, 734. 
removed  by  statute,  734. 
crime  committed  in  foreign  country,  735. 

affecting  credibility,  735. 
commission  of  crime,  how  proved,  736. 
disability  of  crime,  how  removed,  736. 

by  reversal  of  judgment,  736. 

by  pardon,  736. 
exception  to  this  rule,  736. 

by  serving  out  sentence,  736. 
conflict  as  to,  730. 
want  of  capacity^  737-742. 
insane  persons,  idiots,  737. 

testimony  of,  when  received,  737. 
deaf  and  dumb  persons,  mutes,  737. 

modern  rule  as  to,  737. 

persons  incapacitated  temporarily,  737. 
age,  738. 

presumption  as  to  capacity,  738. 

no  certain  age  of  competency,  738. 

capacity  der tends  on  what,  738. 
mode  of  determining,  730. 

test  to  be  applied,  739. 

degree  of  credit  to  be  given  to  children,  740. 
insanity,  moiiom.ania,  741. 

during  lucid  intervals,  741. 

insanity  presumed  to  continue,  741. 
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Competency  of  witnesses — continued. 

degree  of  mental  unsoundness   necessary  to 
incai>acitate,  741. 
drunkenness,  742. 

renders  witness  incompetent,  when,  742. 
defective  memory,  742. 

when  affected  by  interest,  common  law  rule, 
743,  744. 
nature  of  interest,  744. 
disability,  how  removed,  744. 
of  parties  as  witnesses,  common  law  rule,  745-750. 
exceptions  under  equity  practice,  746. 

other  exceptions,  746. 
formerly  not  compelled  to  testify  for  adversary, 

747. 
of  prosecuting  witness  in  criminal  cases,  747. 
effect  of  statutes,  748. 

right  of  accused  to  refuse  to  testify,  748. 
party,  if  examined,  treated    like  other   wit- 
nesses, 748. 
enabliag,  not  disabling  acts,  749. 
courts  to  pass  upon  competency  of  evidence, 
749. 
personal  privilege,  749. 

no  presumption  from  failure  to  testify,  749. 
adverse  party  compelled  to  testify,  749. 
of  inhabitants  of  a  municipality,  750. 
of  members  of  corporations,  750. 

of  eleemosynary  corporations,  750. 
of  Husband  and  wife  as  witnesses.    See  Husband 
AND  Wefb,  751-765. 
confidential  communications  of.    See  Confi- 

DENITAL  COMMUNIOATIGNS,   754-765. 

of  attorneys  as  witnesses.  See  Attorneys,  Con- 
fidential Communications,  766-775. 

of  plereymen  as  witnesses.  See  Confidential 
Communications,  776. 

of  physicians  as  witnesses.  See  Confidkntlal 
Communications.  777-779. 
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T?ie  references  are  to  sections. 

Competency  of  witnesses — continued. 
other  privileged  witnesses^  780-785, 
affairs  of  state  privileged,  780. 
arbitrators  priviliged,  781. 

-when  competent  witnesses,  781. 
judaea  privileged,  782. 

when  competent  witnesses,  782. 
grand  jurors  J  proceedings  of,  privileged,  783. 

when  competent  witnesses,  783. 
petit  jurors,  proceedings  of,  privileged,  784. 
.     when  competent  witnesses,  784. 
as  to  misconduct  of  jury,  785. 
of  accomplices.    See  Accomplices,  786-788. 
of  telegrams,  789. 
when  not  privileged,  789. 
of  testimony  as  to  transactions  with  deceased 
or  incompetent  persons,  790-795. 
provisions  of  statutes  as  to,  790. 
adverse  party  competent,  if  called  by  adver- 
sary, 790. 
or  if  representative  offers  proof  of  the  trans- 
action, 790. 
object  of  statutes,  790. 
in  case  of  fraudulent  transactions,  790. 
meaning  of  term  "heirs,"  "representatives," 

etc.,  790. 
do  not  make  adverse  party  wholly  incompetent, 

790.   . 
disqualifying  interest,  nature  of,  791. 

burden  of  showing,  791. 
assignees,  same   privilege  as  representatives, 

791. 
representative  to  be  a  party,  791. 
:    rule  not  avoided  by  calling  representative  as 
witness,  791. 
mere  nominal  parties,  791. 
how  affected  by  interest  in  result,  illustratioDa, 

•vl. 
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Competency  of  witnesses  —  continued. 
waiver  of  the  objection,  792. 
if  not  made  at  proper  time,  792. 
by  calling  adverse  party  as  witness,  790. 
by  offering  testimony  as  to  transaction,  792. 
by  cross-examining  adverse  party,  792. 
by  introducing  testimony  of  deceased  or  incom- 
petent, 792. 
depositions,  bills  of  exceptions,  etc. ,  792. 
rule  where  deceased    testified  in  life  time,  792. 
testimony    of    adverse    party,    how    limited,  if 

given,  792. 
adverse  party  may  rebut  admissions  proved,  792. 
meaning    of  the    term  "transaction,"    illustra- 
tions, 793. 
transactions  with  partners,  794. 
if  partner  dies,  survivor  a  representative,  794. 
rule  where    communication  was  in  presence  of 
survivor,  794. 
rule  where  agent  acted  for  either  party,  794. 
agency,  how  proved,  794. 
where  agent  personally  interested,  794. 
transactions  with  agents  of  corporations,  794. 
rule  where  a  thi7*d  person  heard  the  communi- 
cation, 794. 
third  party  competent,  794. 
account  books  of  parties,  794. 
applications  of  the  general  rule,  795. 

to  all  civil  proceedings,  795. 
adverse  party,  who  is,  795. 
in  probate  of  a  will,  795. 
as  affecting  co-parties,  795. 
trustee  and  cestui  que  trust,  795. 
mode  of  ascertaining  competency  of  witnesses,  796. 
objection  to  competency,  when  raised,  796. 
examination  on  voir  dire,  796. 
Competent  evidence  defined,  6. 
Compromise,  offers  of,  made  by  attorney  inadmis- 
sible, 260. 
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Compromise  —  continued. 

X)ower  of  attorney  to  make,  not  inferred,  261. 
when  admissible,  293. 
when  made  **  without  prejudice,"  293. 
Comptroller  of  the  currency,  certificate  of,  as  eri- 

dence,  552. 
Compulsory  examination.    See  Inspection  ov  thi 

of  the  person,  398, 399, 402. 
Compulsory  process  to  compel  attendance  of  wit- 
nesses, 799. 
Computations,    expert  evidence  as   to  results  of, 

385,388. 
Conclusions  off  law,  opinions  of  experts  as  to,  378. 
Conclusive  evidence  defined,7. 
Conclusive  presumptions  of  law,  illustrations,  10. 
less  numerous  than  formerly,  10. 
created  by  statutes  in  tax  proceedings,  194. 
Condemnation  proceedings,  opinions  as  to  values 
in,  365. 
admissibility  of  opinions  as  to  damages,  390. 
view  by  the  jury,  408,  410. 
Condition  precedent,  parol  proof  of,  478. 
Conduct,    suppression   of   testimony,  presumption 
from,  16-19. 
of  father,  as  to  legitimacy  of  child,  95. 
and  misconduct,  when  relevant,  138. 
of  others,  when  not  hearsay,  301,  353. 
estoppel  by.    See  Estoppel,  277-281. 
admissions  may  be  implied  from,  289. 
in  the  case  of  landlord  and  tenant,  2C0. 
where  an  account  is  rendered  and  no  objection 

made,  289. 
where  one  assumes  to  act  as  an  officer,  289. 
where  one  omits  to  assert  claim  before  arbitra- 
tor, 289. 
of  relatives  as  to  matters  of  pedigree,  319. 
Confederate  states,  judicial  notice  of,  126. 

of  their  currency,  120. 
Confederates,  declarations  by,  255. 
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Confessions,  as  proof  of  marriage,  87. 

defined,  236. 

of  adultery  in  actions  for  divorce,  264. 

judgment  on,  effect  as  evidence,  613. 
Confession  and  avoidance,  burden  of  proof,  when 

pleaded,  177, 178. 
Confidence.    See  Fiduciary  Relations. 
Confidential   communications.      See   PBrvii«BGED 

OOMMnNICATIONS . 

disclosure  of,  not  compelled  under  statutory  dis- 
covery, 726. 
of  husband  and  wife^  754-765. 
what  are,  754,  763. 

those  made  in  presence  of  third  parties,  754,  756. 
effect  of  statutes,  754,  763. 
.    disability,  duration  of,  755. 
grounds  of,  755. 
not  a  cloak  for  fraud,  755. 
matter  disclosed  after  relation  ceases,  illustra- 
tions, 756. 
in  actions  for  criminal  conversation,  757. 
when  spouse  competent  against  other,  757. 
consent  of  spouse,  when  necessary,  757. 
disclosures  of,  made  while  acting  as  agent  for 
other,  758. 
.when  relation  arises,  758. 
agency  to  be  proved,  759 

presumption  of  agency,  759. 
spou^  competent  as  to  fact  of  agency,  759. 
when  incompetent  as  to  matters  tending  to  crim- 
inate the  other,  760. 
in  collateral  proceedings,  760. 
as  to  matters  tending  to  contradict  the  other,  760. 
in  actions  between  husband  and  wife,  760,  761, 

.  :      764. 
in  actions  for  divorce,  761,  764. 
undj^r  statutes  making  parties  competent,  761. 
marriage  proved  by  whom,  762. 
must  be  de  jure  spouse,  762. 
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Confldentlal  communications — continued. 
statutes    removing    disqualification    for  in- 
terest, effect  off  763. 
do  not  remove  incompetency  of  husband  and 

wife,  763. 
exceptions  in  these  statutes,  763,  764. 
criminal  cases,  763. 

prosecutions  for  personal  violence,  764. 
in  actions  for  divorce,  764. 
other  actions  between  each  other,  764. 
other  statutory  exceptions,  764. 
general  tendency  of  statutes,  765. 
to  attorneys,  not  to  be  disclosed,  766-775. 
grounds  of  rule,  766. 
privilege  belongs  to  client,  767,  768. 
attorney  no  right  to  disclose,  767. 
not  confined  to  cases  pending,  767. 
nor  where  fee  has  been  paid,  767. 
no  injunction  of  secrecy  necessary,  767. 
in  case  of  public  prosecutor,  767. 
burden  of  showing  privilege  on  whom,  767. 
duration  of  privilege,  768. 
privilege  extends  to  all  communications,  768. 

whether  oral  or  written,  768. 
privilege  determined  by  court,  768. 
to  what  matters  does  not  apply,  768. 
those  not  in  professional  intercourse,  768, 769. 

illustrations,  769. 
not  to  information  gained  collaterally,  769, 
770. 
to  interpreters,  agents,  clerks,  stenographers, 

assistants,  etc.,  when,  769. 
as  to  third  persons  present,  769. 
communications  with  witnesses,  769. 

made  during  preparation  for  trial,  769. 
information  gained  in  casual  manner,  770. 
not  communicated  by  client,  illustrations, 
770. 
not  allowed  to  aid  crime,  771. 

171 
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Confidential  communications — continued, 
not  to  aid  fraud,  771. 
attorney  may  be  witness  for  client,  772. 

the  practice  discouraged,  772. 
in  litigation  between  attorn&y  and  client,  772. 
when  attorney  made  a  party,  772, 
instructions  for  drawing  wills,  773. 
where  attorney  signs  as  attesting  witness,773. 
waiver  of  privilege  by  client^  774. 
express  or  implied,  774. 
by  client  calling  attorney,  774. 
by  attesting  will,  773,  774. 
by  failure  to  object,  774. 
becoming  witness  in  his  own  behalf  i  when, 

774. 
when  an  accomplice,  774. 
statutes  on  the  subject,  775. 
effect  of,  775. 
to  clergymen^  116. 

common  law  rule  as  to,  776. 
modified  by  statute,  776. 
must  be  made  in  a  professional  capacity,  776. 
to  physicians,  111. 
at  common  law,  777. 

based  on  statutes,  777. 
party  objecting  has  burden  of  showing  rela- 
tion, 777. 
actual  treatment  raises  privilege,  777. 
"  information  "or  "  communications,"  777. 
assistants,  777. 

confined  to  professional  duty^  TTI,  778. 
and  necessary  information,  778. 
what ''  necessary,"  illustrations,  778. 
privilege,  how  waived,  lid. 
in  case  of  death,  by  whom  waived,  779. 
in  criminal  cases,  779. 
in  life  insurance  cases,  779. 
Confinement,  attendance  of  witness  in,  how  secured, 
803. 
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Conflrmatlon  of  an  accomplice,  788. 
of  an  impeached  witness,  868,  868. 
of  other  witnesses,  872, 873. 
Conflicting  presumptions,    weight  and  effect   of. 

See  Presumptions,  100-102. 
Confronting  witness,  former  rule  as  to,  848. 
Congress,  acts  of,  judicial  notice  of,  113. 
Connection  between  facts  offered  and  facts  to  be 

proved,  137. 
Consent,  when  implied  from  silence,  291,  292. 

to  contract,  parol  evidence  to  show  lack  of,  442. 
Consent  of  infants,  to  sexual  intercourse,  10,  97. 

to  marriage  contract,  97. 
Consequences  of  acts,  knowledge  of,  presumed,  23. 
Consideration,    how   expressed    under    statute   of 
frauds,  433. 
shown  by  parol,  440. 
parol  proof  as  to,  475-477. 

open  to  explanation,  illustrations,  475. 
where  tends  to  change  contract,  instead  of  con- 
sideration, 475. 
in  deeds,  476. 
different  from  that  expressed,  illustrations, 

476. 
effect  of  consideration  clause,  476. 
payment  open  to  explanation,  476. 
proof  of  fraud.  476,  477. 
not  to  change  legal  effect  of  deed  in  absence  of 

fraud,  477. 
proof  of  differ*' nt  or  additional,  477. 
in  notes  and  bills,  parol  proof  of,  507. 
in  mortgages,  parol  proof  of,  511. 
alteration  in,  vitiates  instrument,  575. 
want  of,  must  be  set  up  as  defense,  621. 
Conspiracy,  relevancy  of  other  acts  of,  143. 
Conspirators,  when  bound  by  admissions  of  co-con- 
spirators, 255. 
Constable,  presumption  of  authority  of,  38. 
Constitutions,  judicial  notice  of,  113. 
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Construction  of  writings  for  court,  172. 
when  facts  are  also  involved,  172. 
of  statutes  for  court,  172. 
of  ordinances  for  court,  172. 
of  instruments,  parol  proof  admissible,  460. 
Constructive  trusts.    See  Trusts,  421-429. 
Consul,  certificates  of,  provable  by  copies,  553. 
Contemporaneous  acts,  admissible  as  part  of  res 

gestae,  351. 
Contemporaneous  oral  agreement,  not  provable  by 

parol,  438. 
Contemporaneous  memoranda  to  refresh  memory, 

882.  884. 
Contempt,  for  disobeying  subpoena,  7d9. 
excuses  for  not  obeying,  799. 
to  procure  absence  of  witness,  799. 
to  refuse  to  attend,  799. 
for  refusal  to  testify,  when,  800. 
for  refusal  to  produce  books  and  papers,  801. 
for  arrest  of  witness  on  civil  process,  806. 
for  disobeying  order  excluding  from  court  room, 
808. 
Contents,  presumption  as  to  knowledge  of,  22. 

of  documents.    See  Best  Evidence. 
Continuance  of  existing  state  of  things  presumed. 
See  Presumptions,  52-56. 
of  taking  of  depositions,  715. 
Continuation  of  cause,  necessary  to  admit  dex>osi- 

tions.    See  Depositions,  696-698. 
Contingency,  as  to  payment,  parol  proof  of,  506. 
Contracts,  presumption  of  knowledge  of  their  legal 
effect,  22. 
presumption  of  their  legality,  84. 
best  evidence  of,  200. 
by  telegram,  mode  of  proof,  209. 
best  evidence  of,  when  lost,  211. 
secondary  evidence  as  to  the  contents  of,  218. 
explanation  of,  by  parol.    See  Parol  Evidsmob 
to  Explain  Writings,  437-511. 


•      INDEX.  2045 

T?ie  references  are  to  sectiona. 

Contracts — continued. 

illegality,  shown  by  parol  evidence,  4il. 
independent  and  collateral,  shown  by  parol,  444, 

446,  498,  4d9. 
subsequent  modilication  by  parol,  447-450. 
apparently  bailments  shown  to  be  sales,  464. 
to  furnish  materials,  parol  proof  of  usages,  467. 
for  services,  parol  proof  of  usages,  469. 
when  usages  must  be  consistent  with,  472. 
proved  by  attesting  witnesses,  540. 
alteration  of.    See  Alteration,  572-581. 
judgment  in,  when  bars  tort,  615. 
(See  various  headings  for  discussion  of  details  as 
to  contracts.) 
Contractors,  admissions  by  joint  contractors,  253. 
by  persons  having  only  community  of  interest, 
254. 
Contradiction   of   witness,    impeachment  by.    See 

Witnesses,  847-861. 
Contradictory  statements,  leading  questions  as  to, 
818. 
shown  on  cross-examination,  826. 
impeachment  by  proving.    See  Witnesses,  847- 

861. 
do  not  permit  evidence  of  good  character,  871. 
Contributory  negligence,  burden  in  actions  against 
common  carriers,  176. 
burden  of  proof  as  to,  183.  • 

in  case  of  death  caused  by  another,  183. 
Control  over  depositions,  668,  702. 

over  documents  necessary  to  compel  production 
under  subpoena  duces  tecum,  802. 
Controversy.     See  Lis  Mota. 
Conversation  with  a  deceased  or-  incompetent.    See 

COMPETENCy  OF  WITNESSES,  790-795. 

all  parts  of,  to  be  received  together,  822. 
Conveyance,  acknowledgment  of.    See  Deeds,  Doc- 
uments, Statute  op  Frauds. 
when  presumed,  44,  72,  73,  76. 
of  land,  statute  of  frauds  as  to,  416. 
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Conveyancers,  as  experts  as  to  handwriting,  571. 

communications  to,  when  privileged,  769. 
Conviction  of  crime  as  ground  of  incompetencXt  "^^^i 
735. 
actual  conviction  essential,  73i. 
how  proved,  736. 
cross-examination  as  to,  834. 
conflict  as  to  rule,  834. 
statutes  as  to,  835. 
Co-obligors,  admissions  of,  253. 
Co-partners.    See  Partners. 
Co-party.    See  Party. 

competent  as  to  what  in  action  with  representa- 
tive, 795. 
Copies.   See  Authentication,  Cbrtii'ioatbb,  Docu- 
ments, Becords. 
of  public  records,  when  admissible,  204. 
.  not  the  best  evidence,  208. 
letter-press  copy,  secondary  evidence,  208. 
not  admissible,  if  original  producible,  22^. 
recorded  deeds  proved  by  certified  copies,  226. 
of  foreign  laws  as  evidence,  514,  515. 
of  statutes  of  sister  states  as  evidence,  516,  517. 
of  acts  of  state  as  evidence,  519. 
of  official  registers  as  evidence,  521. 
of  records  of  municipal  corporations  as  evidence, 

526,  527,  534. 
of  public  documents  as  evidence,  543. 
classes  of,  535,  536. 

use  and  effect  of ,  as  evidence,  536,  537. 
authentication  of  non-judicial  records,  551- 
557. 
federal  statutes  as  to,  551. 
of  department  records  as  evidence,  illustrations. 
552,  553. 
federal  statute  as  to,  552. 
statutes  must  be  strictly  pursued,  563. 
prima  facie  evidence   of  correctoess  of  ac- 
counts, 554. 
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Copies  —  continued. 

subject  to  rebuttal,  554. 

certificates  not  evidence  as  to  unofficial  acts, 

554. 
should  contain  items  of  account,  554. 
need  not  contain  every  item,  555. 
of  public  records,   incompetent  without  certifi- 
cates, 556. 
by  letter-press,  for  comparison  of  signatures,  569. 
photographic,  for  comparison  of  signatures,  569. 
to  prove  records  of  courts.     See  Bbcobds  op 

CouBTS,  640-647. 
of  documents  as  exhibits  to  depositions,  718. 
of  memoranda  used  to  refresh  memory,  881. 
Corporate  acts,  presumptions  as  to,  49,  50. 
Corporate  existence,  when  presumed,  49. 
when  estopped  to  deny,  49. 
of  municipalities,  judicial  notice  of,  116. 
Corporations.    See  Municipal  Corporations. 
private,  presumption  as  to  regularity    of  their 
acts,  49. 
officers  of,  presumption  of  authority  of,  49,  50. 
presumption  of  continuance  of,  54. 
judicially  noticed,  when,  115. 
proceedings  of,  best  evidence  of,  200. 
acts  of,  when  provable  by  parol,  203. 

incorporation  of,  when  not  to  be  questioned,  278. 
declarations  of  agents  competent  against,  when, 

;^. 

in  actions  for  negligence,  360. 

must   accompany  act,    agent    authorized  to 

perform,  360. 
rules  governing,  admission  of  such  evidence, 
3G0. 
records  of  private   corporations.      See  Docu- 
ments, Rbcords,  Bbgistebb. 
as  evidence,  528. 
when  competent,  528. 
effoct  of  statutes,  528. 
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Corporations  —  continued. 

transactions  presumed  resrular,  528. 

to  show  incorporation.  r28. 

in  actions  on  stock  subsci-iptions,  528,  589* 

e\idence  against  stock Jioiders,  529. 
competent  aa  to  what  facts^  529. 
against  what  persons,  529. 
in  favor  of  corporation,  528, 529. 
in  favor  of  what  persons,  illustrations,  529. 
as  against  strangers,  529. 
as  admissions  of  corporation,  530. 
as  admissions  of  individual  members,  when, 
530 
when  conclusive,  530. 
should  be  authenticated,  530. 
account  books  of,  530. 
copies  of  records,  not  admissible,  534. 
effect  on,  of  judgment  against  stockholders,  604. 
officers  of,  when  examined  under  statutes,  725. 
members  of,  when  competent  as  witnesses,  750. 
competency  of  agent  of,  as  to  transaction  with  a 
deceased,  794. 
after  dissolution  of  corporation,  794. 
officers  of,  compelled  to  produce  books  and  papers, 
802. 
Corporeal  hereditaments,  presumption  as  to,  74. 
Correction  of  depositions,  when  allowed,  712. 
Correctness  of  records,  when  presumed.    See  Pre- 
sumptions. 
Correspondence,  all  parts  of,  to  be  received  together, 

296. 
Corroboration  of  accomplices,  788. 
of  witnesses,  872,  873. 
by  proof  of  circumstances,  901. 
Counsel.    See  Attorney,  Confidential  Communi- 

TIONS. 

latitude  allowed  as  to  order  of  proof,  812. 
Counter-claim,  may  be  set  up  in  separate  aetion. 
621. 
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Counterfeiting:,  relevancy  of  similar  acts,  14S* 

statutes  affecting  burden  of  proof  in  inrosecntion 
for,  194. 
Counter-part  of  a  document,  when    primary   evi- 
dence, 208. 
Counties,  judicial  notice  of,  107,  127. 
County  histories,  inadmissible  as  histories,  600. 
County  officers,  judicial  notice  of,  109. 
Course  of  business,  preumptions  from,  51. 

entries  in.    See  Entries,  323, 324. 
Course  of  nature,  judicial  notice  of,  130. 
Court,  See  Judge. 

contempt  of.    See  Contempt. 
Court  room,  exclusion  of  witnesses  from,  807. 

oflBicers  should  not  be  excluded,  when,  807. 

ejffect  of  violation  of  order,  808. 
Courts,  jurisdiction  of,  when  presumed,  29,  90. 

records  of,  judicial  notice  of,  124. 

terms  of,  judicial  notice  of,  124. 

officers  of,  judicial  notice  of,  124. 

effect  of  judgment  of.    See  Judgments,  601-648. 

domestic,  effect  of  judgment  of,  628,  629. 
proof  of  records  of,  640. 

inferior,  effect  of  judgments  of,  630. 

foreign,  effect  of  judgments  of,  631-633. 
proof  of  records,  641. 

of  sister  states,  634,  635. 
Courts  of  probate.    See  Probate,  623-627. 
Courts  of  record,  jurisdiction  presumed,  29,90. 
Covenant.    See  Estoppel,  Warranty. 
Coverture.    See  Husband  and  Witb. 
Covin.     See  Fraud. 

Credibility,  as  affected  by  crime  in  foreign  country, 
735. 

conviction  of  crime,  effect  of,  735. 

testimony  of  children,  740. 
lunatics,  741. 
drunken  persons,  742. 

as  affected  by  defective  memory,  742. 


2050  INDEX, 


The  mferencea  are  to 


Credibility  —  continued. 

as  affected  by  interest,  74S-748. 

question  for  jury,  749. 
of  accomplices,  787. 
tested  by  cross  examination.    See   Wxtnbssbs, 

829-843. 
of  witnesses  in  general,  903-905. 
province  of  the  jury  as  to,  903. 
Crime,  charge  of,  in  civil  cases,  amount  of  proof, 
15,  193. 
infants,  presumptions  as  to  capacity,  97. 
presumptioDS  of  sanity  and  innocence,  102. 
other  crimes  not  relevant  in  proof  of,  143. 
exceptions  where  it  may  akow  motive,  intent, 
etc.,  143,  144. 
committed  in  foreign  country  as  affecting  com- 
petency, 735. 
disability  for  conviction  of,  how  removed,  736. 
in  prosecution  for,  when  spouse  incompetent, 

753,  7aS. 
confidential  communication  to  attorneys  to  aid, 

771. 
privileged  communications  to  physicians  in  pros- 
ecution for,  779. 
former  conviction  of,  questions  as  to,  on  cross- 
examination,  827,  82  J. 
questioner  bound  by  answer,  when,  827,  828. 
Criminal  actions,  decision  of  questions  of  law  in, 
173. 
burden  on  the  prosecution  throughout,  175, 190. 
inspection  of  the  person  in,  402. 

of  articles  in,  403. 
effect  of  civil  judgment  for  same  cause,  006. 
rights  of  accused  to  refuse  to  testify,  748. 
amount  of  proof,  901. 
Criminal  conversation,  proof  of  character  in  actions 
for,  151,  154. 
competency  of  husband  or  wife  in  actions  for, 
757. 


IND2X.  20&] 

The  references  are  to  teetione. 

Criminating  documents.    See  Confidential  Com- 
munications, Witnesses,  Privileged  Com- 

MtTNICATIONS. 

Crimination  of  witnesses  by  self,  not  compelled.   See 

Witnesses,  887-895. 
Crops,  judicial  notice  of  growth  of,  130. 

expert  testimony  as  to,  384. 

reservation,  parol  proof  of,  497. 
Cross-examination.    See  Witnesses. 

as  to  writing,  232. 

must  writing  be  shown  witness,  232. 
not  necessary  in  England,  by  statute,  232. 
necessary  in  America,  232. 

opportunity  for,  when  necessary,  343. 

of  experts,  latitude  allowed  in,  d&i. 
as  to  hand-writing,  570. 

suppression  of  deposition  for  want  of  opportun- 
ity for,  706. 

of  parties  in  criminal  cases,  748. 

effect  of,  as  to  transactions  with  a  deceased,  792. 

of  witnesses.    See  Witnesses,  820-B46. 
Cumulative  evidence,  defined,  7. 

reception  of,  in  discretion  of  court,  814,  902. 
effect  of  erroneous  reception  of,  899. 

weight  of,  901. 
Currency,  judicial  notice  of  facts  relating  to,  126. 
Custody  of  ancient  documents,  312,  544. 

what  is  proper  custody,  313. 
Customs     See  Usage. 

presumption  of  continuance  of,  54. 

judicial  notice  of,  123,  133. 

of  business,  judicial  notice  of,  133. 

in  negligence  cases,  161. 

when  hearsay  admissible  to  prove,  305. 

judgments  to  prove,  against  strangers,  60S. 
Cttstom-liouse  books,  as  evidence,  5^. 

provable  by  copies,  534. 
Cyclopedia,  admissibility  of,  594. 
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X%e  references  are  to  section*. 

Damas^es,  proof  of  rumors  to  mitigate,  in  slander 
etc.,  149. 
character  admissible  to  affect,  when.    See  Chab- 

AC3TEB,  147-156. 
financial   standing   to   affect.    See    Fiitaitcial 

Standing,  157-159. 
opinions  of  witnesses  as  to,  when  admissible,  390. 
conflict  in  condemnation  proceedings,  390. 
Dates,  presumption  as  to  time  of,  43,  44. 
where  collusion  probable,  44,  443. 
when  presumed  correct,  45,  443. 
parol  proof  as  to,  438. 
mistake  of,  shown  by  parol,  443. 
alteration  in,  vitiates  instrument,  575. 
Daughter.    See  Children,  Pedigree,  Seduction. 

included  in  term  **children,"  490. 
Day.    See  Date, 

judicial  notice  of,  130. 
Deaf  and  dumb,  competency  of,  as  witnesses,  737. 
Dealers,  as  experts,  3iB8. 
Dealings,  presumptions  arising  from,  51. 
Death,  presumed  after  seven  years  absence,  57. 
presumed  in  less  than  seven  years,  when,  ^. 
presumption  as  to  love  of  life,  183. 
admissibility,  after  death,  of  declarations  as  to 

"  pedigree.    See  Pedigree,  316-322. 
provable  by  registers.    See  Registers,  520-^23. 

those  provable  by  copies,  534. 
registry  of,  when  competent  at  common  law,  522. 
American  rule,  523. 
effect  of  statutes,  523. 
decree  in  probate,  not  conclusive  as  to,  626. 
effect  of,  on  competency  of  confidential  commu- 
nications, 755. 
effect  of,  as  to  competency  of  adverse  party. 
See- Competency  op  Witnesses,  790-795. 
De  bene  esse  depositions.    See  Dbfosition8,  652- 

654. 
Debt,  payment  of,  presumed  from  lapse  of  timoy  61. 
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Debt — continued. 

application  of  payment  to  debt  first  due,  69. 
Debtors,  declarations  of,  as  part  of  res  gestae j  354. 
Deceased  persons,  declarations  of.  See  Admissions, 
Dbclarations,  Hearsay. 
as  to  matters  of  public  and  general  interest,  304. 

illustrations  of  the  rule,  305. 
as  to  matters  of  pedigree.    See  Pediobee,  322. 
entries  of,  tnade  in  regular  course  of  business. 
See  Entbies,  3^. 
declarations  against  interest^  327-333. 
declarations  of  strangers  to  the  suit,  327. 
admissible  when  against  interest,  327. 
nature  of  interest,  327. 
declarations  prima  facie  against  interest, 
328,  332. 
distinguished  from  those  made  in  regular  course 

of  business,  329. 
declarations  by  agents^  330-332. 
when  binding  on  principal,  330. 
proof  of  agency  necessary,  330. 
authority,  when  presumed,  330. 
ancient  entries  by,  330. 
after  thirty  years    handwriting  need   not  be 

proved,  330. 
agent  need  not  have  actual  knowledge  of  trans 

action,  331. 
inadmissible  where  they  merely  show  contract, 

332. 
execution  and  revocation  of  will,  etc.,  332. 
form  of  333. 

made  orally  or  in  writing,  333. 
where  there  are  living  witnesses,  333. 
fact  need  not  be  expressly  stated,  333. 

general  rules,  333. 
ying  declarations.    -See  Dying  Declabations, 
334-338. 
admissibility  of  testimony  of  deceased  witnesses. 
See  Hearsay,  339-346. 
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Deceased  persons — continued. 

proof  of  books  of  account  of,  588. 
depositions  of,  used  on  second  trial,  702. 
testimony  as  to  transactions  with.    See  Comfb- 

TENCT  OF  Witnesses,  790  -795. 
impeachment  of  testimony  of,  849,  851. 
L  eceased  witnesses,  testimony  of,  given  on  former 

trial.    See  Hearsay,  339-346. 
Deception.    See  Fbaud. 

i.  eclarations,  connected  parts  of,  to  be  given,  168. 
admissible  when  part  of  res  gestae.    See  Rbb 

Gestae. 
in  one's  own  favor,  not  admissible,  236. 
such  statements  admissible  for  the  adverse 
party,  237. 
of  one  of  several  jointly  interested,  249-254. 
when  competent  against  all,  249-254. 
partners.    See  Partners,  249-252. 
joint  contractors,  co-obligors,  253. 
joint  makers,  grantors,  purchasers,  253. 
mere  community  of  interest  not  sufficient  to 
adm,it,  254. 
by  tenants  in  common,  254. 
by  boards  of  public  officers,  254. 
by  indorsers  of  a  note,  254. 
by  trustees  and  cestui  qui  trust,  254. 
by  administrators  and  executors,  254. 
of   one   wrong-doer,   when    admissible   against 
others,  255. 
when  they  form  part  of  res  gestae,  255. 
of  conspirators  against  co-conspirators,  255. 

when  conspiracy  has  been  established,  255. 
by  agents.    See  Agents,  256,  257. 

when  original  evidence,  256. 
by  attorneys.    See  Attorneys,  258-261. 
of  husband  and  wife.    See  Husband  and  Wm, 

262-264. 
of  those  acting  in  representative  capacity,  268. 
of  officers  of  public  corporations,  269. 
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Declaratlbns — continued. 

when  within  sco^e  of  authority,  269. 
of  officers  of  private  corporations,  270. 

when  within  scope  of  authority,  270. 
admissible  as  part  of  res  gestae,  300. 
of  deceased  persons  as  to  matters  of  public  and 

feneral  interest.    See  Deceased  Pbbsons, 
[eabsay,  304, 305. 
as  to  particular  facts  concerning  boundaries,  309. 
as  to  surveys,  310. 

hearsay  declarations,  when  admissible,  314,  315. 
as  to  reputation  or  common  fame,  314,  315. 
as  to  pedigree.    See  Pedigree,  316-322, 
as  to  entries  in  regular  course  of  business.    See 

Entries,  323-326. 
by  deceased  persons  against  interest.    See  De- 
ceased Persons,  327-333. 
of  those  dying.    See  Dying  Declarations,  334- 

338. 
of  bankrupt,  when  admissible  as  res  gestae,  350. 
as  to  bodily  feeling,  when  competent,  352. 
motive  or  intent,  353. 
in  personal  injury  cases,  353. 
of  third  persons,  when  res  gestae,  353. 
by  possessor  of  personal  property,  354. 
competent  to  show  character  of  possession,  354. 
must  be  confined  to  that  subject,  354. 
admissible  even  though  favorable  to  declarant, 
354. 
by  those  in  possession  of  land,  355. 
when  admissible  in  disparagement  of  title,  355. 
when  admissible  though  favorable  to  declarant, 

355. 
test  of  admissiblity,  355. 

of  tenant,  when  admissible  against  landlord,  355. 
possession  must  be  shown,  3^. 

how  shown,  356. 
proper  to  show  character  of  possession,  357, 
not  to  change  record  title,  357. 
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Declarations — continued. 

as  to  boundary  lines,  when  competent,  358. 
of  agents,  when  admissible.    See  AoEzrrs,  359, 
360. 
of  corporations,  360. 
of  testator,  parol  proof  of.    See  Wills,  489-491. 
rejected  when  no  latent  ambiguity,  490. 
at  time  of  making  will,  491. 
to  show  mental  condition,  492. 
how  limited,  493. 
as  to  revocation,  494. 
Declarations  of  war,  judicial  notice  of,  106. 
Decree.    See  Judgments. 
uedlcation,  acquiesence  constituting,  277. 
Dedimus  potestatem,  depositions  taken,  653,  665, 

666. 
Deeds.    See  Admissions,  Constbuction,   Convkt- 
ANCEs,  Documents,  Estoppel,   Statdtb 
OF   Frauds,  Parol  Proof   to  Explain 
Writings. 
presumption  as  to  their  due  execution  and  deliy- 

ery,  44,  76. 
best  evidence  of,  200. 

when  lost,  211. 
secondary  evidence  as  to  the  contents  of,  218. 
when  recorded,  proved  by  certified  copies,  226. 
estoppel  by.    See  Estoppel,  283^-285. 
thirty  years  old,  admissible  without  proof  of  exe- 
cution, 312, 
must  come  from  the  proper  custody,  313. 
trusts  created  by  recitals  in,  421. 
parol  proof  that  they  are  mortgages,  451,  45S. 
and  grants,  parol  proof  as  to  usage  in,  468. 
parol  proof  to  explain,  495. 
where  never  had  legal  existence,  495. 
when  contrary  to  public  policy,  495. 
to  show  duress  and  fraud,  495. 

time  of  execution  and  delivery,  495. 
erroneous  description  of  party,  496. 
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Deeds — continued. 

aliter,  when  description  inherently  uncer- 
tain, 495. 
to  explain  latent  ambiguity,  496. 
to  identify  the  land,  496. 

but  not  to  contradict  the  deed,  496. 
of  reservation  inadmissible,  illustrations,  497. 

aliter,  as  to  collateral  agreements,  497. 
of  warranties^  498,  499. 
when  acceptance  of  deed  waives  parol  agree- 
ment as  to,  498. 
admissible  when  not  inconsistent  with  deed, 

499. 
covenants  as  to  quality,  499. 
of  deficiency  of  land  in  deed,  500. 

equitable  relief,  500. 
of  acknowldgementa^  501. 
between  -p^vties,  only  prima  facie,  501. 
fraud,  duress  and  collusion,  501. 
as  to  materially  defective  acknowledgment,  501. 
as  between  bona  fide  purchasers,  501. 
registries  of,  as  evidence,  520,  531. 
as  evidence,  effect  of  recording  acts,  531-534. 

provable  by  copies,  when  recorded,  533,  534. 
statutes  affecting  same,  550. 
federal  statute  as  to  proof  of,  by  copy,  551. 
effect  of  alterations,  572,  576. 
former  strict  rule,  572. 
modern  rule,  572. 

distinguished  from  spoliation,  572. 
immaterial,  effect  of,  574. 
blanks  in,  filling  of,  576. 
consent  to  alterations  in,  when  implied,  576. 
unauthorized  filling  of  blanks  in,  577. 

effect  of,  577. 
presumption,  when  alterations  made  in,  578,  579 
rule  as  to  confidential  communications  to  attor 

ney  includes,  768. 
impeachment  of  attesting  witness,  359. 


2058  INDEX. 

The  references  are  to  sections, 

De  facto  officers.    Cee  Best  Evidence,  Corpora* 
TION8,  Municipal  Corporations,  Munici- 
pal Officers,  Officers,  Public  Offi- 
cers, Presumptions. 
Default,  judgments  on.    See  Judgments. 
Defendant.    See  Parties. 
Deficiency  of  land  in  deed,  parol  proof  of,  fOO. 
Degrade,    questions   tending   to.    See   Witnesses, 

83^-846. 
Degrees  of  secondary  evidence,  229. 
Delivery  of  negotiable   instruments,    presumption 
from,  43. 
of  writing,  when  presumed,  44. 
of  account  stated*  effect  of,  51,  289. 
of  goods  under  statute  of  frauds,  431. 
of  instrument,  parol  proof  of,  478. 
of  negotiable  paper,  parol  proof  of,  507. 
of  letters.    See  Letters. 
Demand  of   payment,  psirol  agreement   to   waive, 

509. 
Demeanor  of  witness,  as  affecting  credibility,  904. 
Demonstration  by  evidence  usually  impossible,  4. 
Demonstrative  evidence,  defined,  4. 
Demurrer  admits  all  facts  which  are  well  pleaded, 
275. 
such  admissions  not  to  be  used  in  another 
suit,  275. 
effect  of,  as  evidence,  275,  613. 
Dentist,  communications  to,  not  privileged,  777fi« 

not  a  **  surgeon,"  777n. 
Department  records,  provable  by  copies,  552* 
federal  statutes  as  to,  552. 
statutes  must  be  strictly  followed,  563. 
what  sufficient  authentication,  5^. 
effect  of  the  statutes,  554. 
Deposit,  place  of.    See  Custody. 
Depositions,  ex  parte^  mere  hearsay,  302. 

where  witness  testifying  in  former  trial  is  oat  of 
state,  345. 
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Depositions — continued. 
former  practice 

not  admissible  at  common  law,  651. 
ancient  mode  of  examining  absent  witnesses, 
651. 
allowed  in  chancery  ^  652. 
bills  to  perpetuate  testimony,  652. 
de  bene  esacy  652. 
under  statutes,  653. 
de  bene  esse,  653,  654. 
on  commission,  653. 
taken  in  foreign  country^  719. 
by  commission,  719. 
by  letters  rogatory,  719. 
when  resorted  to,  719. 
to  perpetuate  testimony,  720. 

in  state  and  federal  courts,  720. 
of  adverse  party,  use  of,  under  statutory  dis- 
covery, 722. 
of  deceased  or  incompetent  person,  792. 
of  adverse  party,  792. 

effect  when  taken  by  representative,  792. 
impeachment  by  contradictory  statements  in,  850. 
Depositions  in  federal  courts,  654-672. 
de  bene  ease,  statutes  regulating,  654. 

when  taken.  654. 
of  what  witnesses,  654,  655. 
absence  of  witness,  when  presumed  to  continue, 
655. 
taking  deposition  not  compulsory,  655. 
distance  from  place  of  trial,  655. 
of  parties,  655. 

before  whom  to  be  taken,  654,  656. 
officers  not  named  in  notice,  656,  658. 
notice  to  show  the  cause  of  taking,  654,  656. 
to  be  reasonable,  657,  658. 

illustrations,  657. 
of  adjournment,  657. 
names  of  witnesses,  658. 


2060  INDEX, 

2%0  referencei  are  to  seefiont. 

Depositions  in  federal  courts — contiDued. 

technical  defects  in  notice,  658,  670,  679,  686, 
waiver  of,  658.  [687,  688. 

how  served,  659. 

by  any  person,  659. 
when  dispensed  with,  659. 
mode  of  taking,  660. 
of  administering  oath,  660. 
deposition  to  be  subscribed  by  party,  661. 
certificate,  what  to  contain,  661,  662,  713. 

as  to  interest  of  officer,  661. 
as  to'  his  authority  to  act,  661. 
names  of  parties,  661,  662.' 
place  of  taking,  662. 
evidence  of  what,  662. 
deposition,  how  delivered,  661. 
wavier  of  objections,  663. 
by  cross-examining  witness,  663. 
by  failure  to  object,  663, 
by  consent.  664. 
depositions  dedimua  poteatatum  or  on  eotn- 
mission^  federal  statute  as  to,  665. 
commission  not  a  matter  of  course,  665. 
procedure  based  on  affidavit,  665. 
commissioners,  how  named,  666. 

who  may  act,  666,  684. 
interrogatories,  666. 
notice,  requisites  of,  666. 
party  cannot  object  that  he  has  given  no  no- 
tice, 666. 
parties  not  to  appear  at  taking,  666. 
"common  usage,"  meaning  of,  661. 
testimony  written  down  by  party,  667. 
testimony  of  adverse  party,  667. 
control  over  deposition  by  court,  668. 

use  by  either  party,  668. 
may  be  several  commissioners,  669. 
derive  authority  from  court,  669. 
only  one  acting,  669. 
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Depositions  In  federal  courts  — continued. 

return  prima  facie  evidence  of  facts,  669. 

oath  presumed,  669. 

error  in  formal  parts,  670. 

interrogations,  general  and  special,  670. 

effect,  if  not  answered,  670. 

compelling  witness  to  attend,  671|  686. 

attachment,  671. 

production  of  documents,  671. 
in  equity  practice,  672. 

may  be  taken  orally  or  on  interrogatories,  672. 

duties  of  examiner,  672. 

court  may  assign  time  for  taking,  672. 
Depositions  under  state  statutes,  67^718. 
general  practice,  673,  674. 

on  commission  and  de  bene  esse^  673. 

notice,  673,  678. 
statutes  to  be  complied  with,  675,  679,  687. 

how  compliance  shown,  676,  677. 

what  certificate  need  not  state,  676,  677. 

substantial  defects  in,  677. 

requisites  of  notice,  678. 

full  time  allowed,  678. 

''reasonable"  notice,  678,  679. 

names  of  witnesses,  679,  687. 

adjournment,  679.    • 

on  whom  notice  to  be  served,  680. 

place  of  taking,  681. 

several  at  same  time  at  different  places,  681. 
mode  of  taking,  682,  686. 

in  presence  of  officer,  682,  686. 

answers  prepared  in  advance,  682. 

stenographers,  682. 

in  typewriting,  682. 

interpreters,  683. 
who  may  take  depositions,  684. 

to  be  impartial,  684. 

canzK>t  delegate  power,  684. 

officer  of  state  appointing,  685. 
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The  references  are  to  sections. 

Depositions  under  state  statutes — contmuecL 
comity  of  states,  685. 
returning  deposition,  686. 
mode  of  reducing  to  writing,  etc.,  686. 
irregularities^  687,688. 
mistakes  in  names,  etc.,  687. 
other  irregularities,  688. 
waiver  of  object/ona,  689. 
by  cross-examining  the  witness,  589. 
by  consent,  689. 

by  appearing  and  objecting  to  questions,  689. 
by  mere  presence,  effect  of,  689. 
to  formal  matters,  689. 
to  commissioner,  690. 
waiver,  if  no  objection  made,  691. 
to  form,  made  at  time  of  taking,  691. 
to  substance,  made  at  trial,  691,  694. 
when  no  appearance  made,  691. 
more  general  objections,  692,  694. 
objections  to  be  renewed,  693. 
deposition  once  read  without  objection,  693. 
objections  to  answers,  694. 

when  made,  694. 
objections,  statutory  provisions  as  to,  696,  704. 
when  to  be  made,  695,  704. 
effect,  when  causer  for  taking  no  longer  ex- 
ists, 696,  698. 
party  offering,  to  show  that  cause  continues, 

696. 
temporary  absence  or  illness,  696. 
when  witness  is  present  in  court,  696. 
modifications  of  the  rule  by  statute,  697,  698. 
continuance  of  cause,  how  inferred,  698. 

may  be  presumed  from  circumstances,  698. 
where  witness  has  become  unable  to  testify, 
698. 
use  of  in  other  actions^  699. 
where  party  and  issues  be  substantially  same, 
699. 
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The  references  are  to  secHona, 

Depositions  under  state  statutes— continued, 
use  on  second  trial,  700. 
when  new  parties  joined,  700. 
issues  and  parties  to  be  substantially  same,  701. 

or  in  privity,  701. 
when  witness  dead  or  beyond  jurisdiction,  701. 
control  and  use  of  depoaitiona,  702. 
vested  in  court,  702. 

use  of,  when  taken  by  adverse  party,  702. 
use  of  part  of  depositions,  703. 
right  to  introduce  other  parts,  703. 
competency  of,  703. 
who  may  deny,  703. 

effect  of  using  deposition  of  adverse  party,  703. 
not  relevant  merely  because  taken  by  other 
party,  703. 
suppression  of,  practice,  by  motion,  704. 
because  of  interrogatories,  when  made,  704. 
before  taking,  704. 
usually  after  return,  704. 
to  be  made  before  trial,  704, 
objections  to  materiality  of,  made  at  the  trial, 
in  discretion  of  court,  when,  704.  [704. 

grounds  for  suppression,  705. 
taken  unfairly,  without  authority,  etc.,  705. 
party  deprived  of  cross-examination,  706. 

qualification  of  rule,  706. 
refusal  of  witness  to  answer,  707. 

conflict  as  to  rule,  707. 
non  compliance  with  statute,  illustrations, 

708. 
not  for  mere  irregularities,  when,  709. 
of  parts  of  depositions,  710. 
not  because  of  improper  questions,  710. 
for  other  objections,  711. 
that  questions  have  been  previously  read 

by  witness,  711. 
because  of  erasures  and  interlineations,  711. 
objections,  must  be  definite,  711. 


2064  INDSX. 


ThB  T^erenou  are  to  seettotUm 


Depojidons  under  state  statutes  — 

correction  of,  712. 

amendments  to  officer's  return,  712. 

when  allowed,  712. 
certificate  of  commissioner,  713,  661. 
to  be  attached  to  deposition,  713. 
requisites  of,  713. 
caption,  mistakes  in,  effect  of,  714. 
adjournment,  715. 
authority  to  continue  or  postptone,  715. 
when  possessed  by  commissioners,  71  S» 
time  of  taking,  715. 
presence  of  party  at  time  of  taking,  718* 
when  not  allowed,  716. 
retaking  depositions,  717. 
by  leave  of  court,  717. 
when  defectively  taken,  717. 
when  lost  or  suppressed,  717. 
for  newly  discovered  evidence,  717. 
for  further  cross-examination,  717. 
exhibits  to  depositions,  718. 
writings  must  be  attached  as,  718. 
non-residents  not  compelled  to  annex  original 
documents,  718. 
copies  may  be  attached,  718. 
if  witnesses  reside  inside  the  state,  718. 
effect  of  attaching  incompetent  docuuents,  718. 
remedy,  if  documents  not  attached,  718* 
Deputy  of  officers,  certificate  by,  537. 
Descent.  See  Admissions,  Declarations,  Husband 

AND  Wife,  Pedigree. 
Description  of  lands  in  deed,  parol  proof  of  error  in. 
See  Parol  Evidence  to  Explain  Writ- 
ings, 495. 
Description  of  persons,  declarations  as  to,  when 

hearsay,  300. 
Desertion  of  soldier,  best  evidence  of,  199. 
Design  to  mislead,  in  estoppel,  281. 
Destruction  of  evidence,  presumption  from,  16. 


INDEX.  2065 

T?ie  references  are  to  aecHoru, 

Destruction  —  continued. 

of  document,  what  facts  sufficient  to  show,  212, 

213. 
of  will,  what  sufficient  to  revoke  it,  4d4. 
Detective,  credibility  of,  903. 
Deviation  from  direct  route,  effect  on  privilege  from 

arrest,  806. 
Devise,  parc^  evidence  to  identify  property,  484. 
Devisee,  bound  by  judgment  against  testator,  603. 

effect  on  heirs  of  judgment  against,  604. 
Devisor,  admissions  of,  against  devisee,  243. 
Diagrams,  inspection  of,  414. 
Dictionary,  refreshing  memory  from,  134. 
Diligence  in  searching  for  lost  instrument,  212,  213. 
to  be  shown  to  admit  secondary  evidence,  212, 

213. 
degree  depends  on  circumstances  212,  213,  215. 
examples  of  what  is  not  due  diligence,  212,  213. 
what  is  sufficient  proof  of  loss,  214. 
all  sources  of  information  to  be  exhausted,  213. 
time  of  search,  215. 
in  searching  for  attesting  witness,  541. 
Diplomatic  correspondence,  privileged,  780. 
Direct  evidence,  defined,  5. 
Direct  examination.    See  Witnesses,  809-819. 
Direction  of  verdict.     See  Pbovuycb  ov  Judge  and 

Jury,  171. 
Directories,  inadmissible  as  histories,  600. 
Discliarge  in  bankruptcy,  best  evidence  of,  199. 

of  witness,  when  arrested,  806. 
Disclosures.    See  Coni'idential  Communications, 

Privileged  Communications. 
Discontinuance,  effect  of,  as  evidence,  613. 
Discovery.  See  Adverse  Party,  Parties, WmcBSSES. 
bill  of  J  general  nature  of,  721. 
evidence  must  be  material,  721. 
does  not  extend  to  what  facts,  721. 
right  of  either  party  to  demand,  721. 
Hmitations  upon,  721. 
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Th»  references  are  to  uetUmt* 

Discovery  —  continued. 

statutory  rules  as  to,  722. 
examination  of  adverse  party  before  trial*  722. 
practice  under  statutes,  722. 
use  of  depositions  under,  722. 
effect  of  statutes  upon  former  remedy^  7SS3. 

conflict  as  to  723. 
scope  of  the  examination,  724,  725. 

conflict  as  to,  724. 
preparation  for  trial,  724. 
penalty  for  refusal  to  answer,  724. 
examination    under    control  of  the  oourt»  7SS» 
729. 
not  to  be  oppressive,  725. 
what  questions  not  allowed,  725. 
witnesses  must  be  parties  to  record,  725. 
nominal  parties  and  sureties,  725. 
officers  of  corporations,  725. 
examination  of,  725. 
privilege    of  witnesses,    self-crimination.     See 
Confidential    CoMMnNiCATiON8«    Privi- 
LEGBD  Communications. 
when  compelled  to  disclose  fraud,  726. 
confldential  communications,  726. 
to  attorney,  726. 
of  husband  and  wife,  726. 
error  to  refuse  right  to  examine  adverse  party, 
726. 
inspection  of  books  and  papers*    See  Inspso- 
TioN  OF  Person,  Inspection  am  Abticuis. 
at  common  law,  727. 
of  documents  in  United  States  courts,  728. 

effect  ot  refusal  to  produce,  728. 
procedure,  728. 
before  trial,  728. 
reasonable  notice  necessary,  7SB. 
does  not  supercede  bill  of  disooverf ,  TiBL 

nor  subpoena  duces  tecum,  728. 
does  not  apply  to  equity  cases,  728. 
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The  re/erencex  are  to  section*. 

Discovery  —  continued. 

.  of  hooka  and  papers  in  state  courts^  729, 
statutes  regulating,  729. 
upon  affidavit  and  petition,  729« 
requisites  of,  729. 
discretion  of  court  as  to  granting,  729. 

as  to  mode  of  examining, 
729. 
not  granted  for  what  purposes,  729. 
objects  of,  729 . 
not  made  evidence  by,  729. 
privilege  of  witness,  self- crimination,  729. 
See  Witnesses,  887-895. 
Discredit,  how  far  party  may  discredit  his  own  wit- 
ness, 857, 858. 
Discretion  o/  court,  as  to  materiality  of  evidence, 
139. 
as  to  irrelevant  testimony,  169, 170. 
as  to  granting  of  right  to  open  and  close,  196. 
as  to  foundation  for  secondary  evidence,  213. 
as  to  allowing  or  refusing  amendments,  234. 

not  reviewed  unless  abused,  231. 
as  to  order,  of  proof,  partnership,  252. 
as  to  qualifications  of  experts,  371. 
as  to  hypothetical  questions,  379. 
as  to  cross-examination  of  experts,  391. 
as  to  instructions  as  to  weight  of  expert  testi- 
mony, 394. 
as  to  allowing  inspection  of  person,  399. 
as  to  allowing  inspection  by  jury,  401, 
as  to  experiments  and  tests,  406. 
as  to  granting  view,  408,  409. 
when  subject  to  review,  409. 
as  to  dilicrence  in  search  for  subscribing  witness, 

542. 
as  to  reading  scientific  books  to  jury,  596'. 
as  to  suppression  of  deposition,  704. 
as  to  extent  of  examination  of  adverse  party  be- 
fore trial,  725. 
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The  references  are  to  secHoiu, 

Discretion  of  court — continued. 

as  to  granting  right  to  insi>ect  books  and  papersi 

729. 
as  to  mode  of  examination,  729. 

excluding  witnesses,  807. 
as  to  receiving  testimony  of  witnesses  ordered  ex- 
cluded, 808. 
order  of  proof  lies  in.    See  Ordbb  ov  Pbooit, 

809-811. 
abuse  of  discretion,  error,  811,  814,  819,  821. 

when  subject  to  review  on  api>eal,  81L 
as  to  recalling  witness,  814. 
where  examination  needlessly  protracted,  814. 
court  may  interfere  on  own  motion,  814,  902. 
limiting  number  of  witnesses,  814. 
as  to  cumulative  evidence,  814,  902. 
as  to  leading  questions,  819,  824. 
review  on  appeal,  819. 
error,  how  cured,  819. 
as  to  limits  of  cross-examination,  821,  890. 
as  to  contradicting  witness  to  show  bias,  831. 
as  to  cross-examination  on  collateral  questions, 
832. 
when  reviewable  on  appeal,  832,  833,  842. 
error,  how  cured,  832. 
as  to  method  and  extent  of  cross-examination, 

837. 
as  to  cross-examination  tending  to  disgrace,  842. 
illustrations  of  questions  allo^^ed,  842. 
illustrations  of  questions  ruled  out,  843. 
as  to  cross-examination  of  party,  844. 

in  criminal  cases,  845. 
as  to  right  to  impeach,  not  in,  855. 
as  to  cross-examination  of  impeaching  witness, 

867. 
as  to  examination  of  witnesses,  876. 
as  to  compelling  witnesses  to  produce  memor- 
anda, 879. 
when  used  for  refreshing  memory,  879. 
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The  references  are  to  tecUont, 

Disease,  opinions  of  physicians  as  to,  370,  380. 

of  animalsi  expert  testimony  as  to,  384. 
Disj^race,  questions   tending   to.    See   Witnesses, 

836-846. 
Disobedience  of  witnesses.    See  CoifrsMFT. 
Disposition  of  property  under  wills,  parol  proof  as 

to.    See  Wills,  482-489. 
Disposition  of  animalSy  when  relevant,  162. 
Disputable  presumptions  of  law,  10. 
Dissolution  of  marrias:e.    See  Divorce. 
Dissolution  of  partnership,  power  of  partner  to  bind 
firm  after,  250,  251. 
admissions  of  partner,  when  competent  after,  251. 
Distance,  judicial  notice  of,  127. 

as  cause  for  taking  depositions,  671. 
District-attorney,  confidential  communications  to, 

767. 
District  of  Columbia,  judicial  notice  of  laws  relat- 
ing to,  113. 
Divisions,  civil,  judicial  notice  of,  107, 127. 
Divorce,  as  affecting  presumption  of  legitimacy,  93. 
degree  of  proof,  when  adultery  is  charged,  193. 
best  evidence  of  decree  in,  199. 
admissions  of  parties  in  actions  for,  264. 

*j  be  scrutinized  closely,  264. 
inspection  of  the  person  to  prove  imx>otency,  397. 
judgments  to  prove,  against  strangers,  605. 
decree  in,  judgment  in  rem,  624. 

also  partially  in  personam,  624. 
effect  of,  in  other  countries  or  states,  624. 

by  publication  of  summons,  624. 
conclusive  on  whom,  624,  625. 

as  to  what,  625. 
effect  of,  on  competency  of  confidential  communi- 
cations, 755. 
competency  of  husband  and  wife  in  actions  for. 
761,  764. 
Docket,  judicial  notice  of  entries  in,  124. 
admissible  when,  638. 
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TKb  references  are  to  sectUmt, 

Doctor.  See  Confidential  Communications,  Frtbi- 

CIANS. 

Documents.    See  Authentication,  Copies,  Rec- 
ords, Writings. 
presumption  of  their  due  execution,  44. 

from  recitals  in,  44. 
of  a  public  nature,  best  evidence  of,  199,  200. 
identity  and    genuineness    may  be  proved  by 

parol,  202. 
in  foreign  countries,  when  proved  by  parol,  204. 
parol  evidence  as  to  admissions  concerning,  206. 

conflict  as  to  the  rule,  207. 
letter-press  copies  and  photographs  of,  not  best 

evidence,  208. 
duplicates  and  triplicates  of,  primary  evidence, 

208. 
in  counterpart,  rule  as  to  best  evidence,  208. 
best  evidence  as  to  contents  of,  when  lost  211, 216. 
secondary  evidence  of,  after  failure  to  produce 

on  notice,  223. 
copy  not  admissible,  when  original  at  hand,  223. 
notice  to  produce,  when  not  necessary,  224,  225, 
not  made  evidence  by  notice  to  produce,  22y. 

right  to  inspect,  then  refuse  to  introduce,  227. 
rule  as  to  cross-examination  as  to  writings,  232. 
effect  of  statute  in  England,  232. 
rule  in  America,  232. 
explanation  of,  by  parol.    See  Parol  Evidence 

to  Explain  Writings. 
defined,  152. 

classes,  public  and  private,  512. 
public,  defined,  512. 
classes  of  public  documents,  512. 
public  documents, 
statutes.    See  Statutes,  513. 
foreign  laws.    See  Laws  of  Fobbiok  Oouh- 

tries,  514,  515. 
laws  of  sister  states.    See  Laws  ov  SnrrBB 
States,  51G-518. 
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Documents  —  con  tin  ued» 
acts  of  state,  519. 
proclamations,  519 
legislative  journals,  519. 
other  public  documents,  519. 
official  registers,  520-523. 
"oooks  of  public  officers ,  520. 
facts  in,  how  proved,  521. 
when  prima  facie   evidence   of   facts  set 

forth,  520,  521. 
not  evidence  of  facts  not  properly  therein. 

521. 
should  have  been  promptly  made,  521. 
those  not  required  to  be  kept  by  statute,  521. 
registers  of  marriages^  births  and  deaths^ 
522,  523. 
when  competent,  522,  523. 
competent  as  to  what  facts,  523. 
ship  registers,  524. 
log-books,  525. 

records  of  municipal  corporations,  526. 
how  authenticated  and  proved,  527. 
records  of  private  corporations.    See  Coepo- 
BATiONS,  528-530. 
account  books  of,  530. 
records  of  conveyance,  531-533. 
effect  of  recording  acts,  531. 
without  statute,  such  record  not  evidence,  531. 
statute  must  be  complied  with,  illustrations, 

531,  550. 
certificates  of  acknowledgments,  532. 
liberally  construed,  532. 
omissions  in,  532. 

prima  facie  evidence  of  compliance,  632* 
presumption  of  due  execution,  532. 

subject  to  rebuttal,  532. 
defective  records,  533. 

admissible  for  some  purposes,  533. 
statutes  affecting  proof  of  documents,  550. 
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The  references  are  to  sectionM* 

Documents  —  continued. 

records  J  public  in  their  nature^  provable  by 
copies,  534. 
reasons  for  rule,  illustrations,  534. 
classes  of  copies  of  records,  535. 
exemplifications,  535,  536. 
examined  or  sworn  copies,  535,  536. 
office  copies,  535,  536. 
certified  copies,  535. 
copies  of  records  as  evidence^  527,  534,  536, 
537. 
how  authenticated,  536. 
by  whom,  537. 
statutes  to  be  followed,  536. 
certificate,  what  to  contain,  537. 

of  collateral  facts,  537. 
effect  of,  as  evidence,  537. 
original,  always  competent,  537. 
other  secondary  evidence  competent,  537. 
execution  of,  how  proved,  538. 
attested  documents,  how  proved.    See  Attest- 

iNG  Witnesses,  539-550. 
proof  of  non-judicial  records.    See  Cbbttficateb, 

Records,  55.1-557. 
proof  of  handwriting  on.    See   HAi^DWRmiro, 

558-571. 
alterations  of.    See  Alteration,  572-581. 
iDooks   of   account.    See    Books   oe  Accouirr, 

582-592. 
scientific  books.    See  Scientific  Books,  593-^96. 

Shotographs.    See  Photographs,  597. 
rawiDgs,  597. 
photographic  copies  of  public  documents,  597. 
newspapers.    See  Newspapers,  588. 
letters.    See  Letters,  599. 
histories.    See  Histories,  600. 
judgments.    See  Judgments,  601-637. 
records  of  courts.    See   Eecords   op  Coubt8« 
638-647. 


INDEX.  2073 


The  references  arc  to  sections. 

Documents  —  continued. 

returns  of  officers.    See  Returns  of  Offiobbs, 
648-650. 
statutes  affecting  proof  of  documents ,  550. 

as  to  conveyances,  550. 

acknowledgment  prima  facie  proof,  550. 

provisions  must  be  complied  with,  550. 

effect  of  clerical  errors,  550. 

statutes  as  to  proof  of  signatures,  550. 

attestation,  wnen  to  be  made,  550. 

production  of,  for  taking  depositions,  671. 

attached  to  depositions,  718. 

production  of,  compelled  by  bill  of  discovery,  721. 

inspection  of,  under  federal  statutes,  728. 

included  in  confidential  communicationp  to  attor- 
ney, 768. 
Dollars,  judicial  notice  as  to,  126. 
Domestic  governments,  judicial  notice  of,  106. 
Domestic  judgments.    See  Judgments,  628-630. 
Domicil.    See  Residence. 

of  infant  presumed  to  be  with  parent,  98. 

declarations  as  to,  as  part  of  res  gestae,  350. 
Donee,  incompetent  as  to  transactions  with  a  de- 
ceased or  incompetent,  791. 
Doubt,  reasonable,  benefit  of,  15,  193,  901. 
in  civil  cases,  15,  190,  193. 

as  to  facts  in  refreshing  memory.    See  Refbesh- 
iNG  Memory,  883,  884. 
Dower,  parol  proof  to  show  bequest  in  lieu  of,  483. 
Drawings,  as  evidence,  597. 

preliminary  proof  as  to,  597. 
Drugs,  judicial  notice  that  tobacco  is  not,  129. 

expert  testimony  as  to  poisons,  381. 
Dninlcenness  renders    witness  incompetent,  when, 

effect  on  credibility,  903,  [742. 

Duces  tecum.  See  Subpcena  Duces  Tecum,  801, 802, 
Dumb  persons,  competency  of ,  737. 
Duplicates  or  triplicates,  each  primary  evidence, 
208,  226. 
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Duration  of  life*  presumption  of.  See  Pbssuvftioiib, 
56^9. 
tables  as  to,  judicial  notice  of,  130. 
admissibility  of  such  tables,  594. 
Duress  and  fraud  in  procuring  devise,  429, 
shown  by  parol,  440. 
upon  testator,  declaration  of,  to  show,  492, 
in  deeds,  parol  proof  of,  495. 
in  acknowledgment,  parol  proof  of,  501. 
Duty.    See  Fiduciary  Eelations. 

opinions  as  to.    See  Expert  Testimony. 
Dying  declarations,  admissibility  of,  334-338. 
defined,  334. 
must  relate  to  homicide,  334-336. 
death  of  deceased  to  be  substance,  334-336. 

mere  statements  of  opinion  inadmissible,  337. 
limitations  to  be  carefully  observed,  334-336. 
to  be  in  expectation  of  impending  death,  335, 
death,  when  to  occur,  335. 
recovery,  slight  hope  of,  335. 
prior  hope  of  recovery  abandoned,  335. 
subsequent  hope  of  recovery,  335. 
expectation  of  impending  death,   question 
for  court,  335. 
such  fact  need  not  appear  from  declaration 
itself,  a35. 
declarant  must  have  been  competent  to  testify, 
if  alive,  a36. 
of  those  rendered  incompetent  by  infamy,  336. 
by  want  of  religious  belief  and  understanding, 
or  insanity,  336. 
of  husband  ana  wife  competent  against  each 

other,  336. 
when  competent  as  part  of  res  gestae,  337. 
made  orally.. in  writing  or  by  means  of  signs,  338. 
drawn  out  by  leading  questions,  338. 
as  to  right  '*  to  meet  witnesses  face  to  faoe,  '*  338. 
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Easement,  presumptions  as  to,  74. 
Ejectment  by  one  having  possession  with  claim  ol 
right,'  72. 
Judgment  in,  bars  trespass,  615. 
statutes  allowing  new  trials  in,  615. 
Emancipation  of  infants,  presumption  as  to,  98. 
Embezzlement,  relevancy  of  other  acts  of,  143. 
Eminent  domain.  See  Oondbmnation  FaooESDurGe. 

opinion  as  to  value  of  lands  taken,  380. 
Endorsements.    See  Negotiablb  Pafsb. 
Iiarol  evidence  to  vary,  439. 
on  negotiable  paper,  parol  proof  as  to,  506,  609. 
contemporaneous  verbal  agreement  not  admis 

sible,  606. 
when  endorsement  is  in  blank,  608. 
qualifications  of  general  rule,  606. 
when  made  by  one  not  a  parly,  509. 
when  instrument  is  non-neg^otiable,  509. 
when  merely  for  accommcdation,  509. 
when  for  particular  purpose,  509. 
that  no  demand  or  notice  need  be  given,  509. 
Enrineers,  as  experts,  386. 
Enlistment  of  soldiers,  best  evidence  of,  199. 
Entries  in  booKS     See  Books  ov  AccotJirrs,  Doc- 
uments, Records,  Reotstbrs. 
of  births,  marriages  and  deaths,  320. 
when  competent  to  prove  matters  of  iiedtgree. 
See  Pedigree,  320. 
by  deceased  persons  in  course  of  business,  when 
admissible,  323,  324. 
to  be  coat^mporaneous,  323. 
illustration  of  the  rule,  323. 
made  by  persons,  since  become  insane,  324. 

beyond  jurisdiction  of  court,  324. 
living,  when  authenticated,  324. 
recollection  of  facts  recorded,  not  necessary » 3^. 

attesting  witness  to  will,  325. 
admissibility  of  entries  made  by  party  himself, 
326. 
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Entries  in  books— continued. 

when  part  of  res  gestae  j  326. 
such  entries,  how  authenticated,  326. 
Equity.    See  Judgbmbnts,  Mistake,  Mobtgagbs, 
Bbformation. 
amendments,  liberal  rule  in,  as  to,  234. 
depositions  under   equity  practice.    See   Dbp- 

osmoNS,  652,  672. 
bills  of  discovery  in  courts  of.    See  Disoovsby. 

721-729. 
error  in  reception  of  evidence,  effect  of,  900. 
Erasures    in  instruments.    See  Alteration,  572- 
581. 
in  depositions,  ground  for  suppression,  711. 
Error.    See  Discretion  of  Goubt,  PRoviircB  os 
Judge  aivd  Jury. 
in  admitting  improx>er    testimony,  how  cured, 

170. 
effect,  when  not  prejudicial,  899,  900. 
in  excluding  proper  testimony,   effect  of,   899, 
900. 
Estate,  settlement  of,  conclusive,  626. 
Estate-at-will,  when  implied  from  parol  lease,  417. 
Estate  of  deceased  person,  meaning  of  phrase,  790. 
Estoppel,  as  to  denying  corporate  existence,  49. 
acts  of  persons  in  privity  may  constitute,  241. 
tenant  cannot  deny  title  of  landlord,  244. 
estoppel  by  conduct  or  acts. 
as  an  admission,  when  not  rebuttable,  277. 
where  one  acquiesces  in  sale  or  transfer  of 
property,  277. 
adopts  signature,  knowing  it  to  be 

forged,  277. 
conceals  existence  of    mortgage, 

277. 
leads  public  to  believe  that  he  has 
dedicated  land,  277. 
as  to  the  erection  of  improvements  on  his 
land,  etc.,  277,  280. 
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Bstoppel — continued. 

when  corporation  estopi)ed  to  deny  its  own  ex- 
istence, 278. 
when  others  estopped  to  den^  same,  278. 
when  one  estopped  to  deny  existence  of  part 

nership,  278. 
cohabitation,  estops  parties  to  deny  marriage. 

when,  278. 
estoppel  does  not  arise  withotU  fauUt  279, 

acquiesence  in  boundary  lines,  280. 
act  must  be  calculated  to  mislead,  281. 
benefit  of,  by  whom  claimed,  282. 
of  general  and  notorious  character,  282. 
in  pais,  operates  in  favor  of  whom,  282. 
by  deed,  effect  given  to  statements  in  deeds,  11* 
lustrations,  283. 
as  to  title  subsequently  acquired  by,  284. 
benefit  of,  by  whom  claimed,  284. 
mutuality,  284. 

privies,  strangers  to  the  transaction,  284. 
grantee  may  assert  title,  not   acquired  from 
grantor,  284. 
but  not  to  avoid  payment  of  purchase  price, 
284. 
qualifications  of  general  rule,  285. 
general  recitals  not  as  conclusive  as  specific 
ones,  285. 
must  have  been  delivered,  285. 

valid  in  every  way,  285. 
must  be  by  parties  sui  juris,  285. 
where  the  truth  api)ears  on  face  of  writing,  285. 
payment  of  rent,  286. 
estot)s  from  denying  relationship  of  landlord 
and  tenant,  286. 
licensee  estopped  to  question  licensor's  title,  287. 
validity  of  patent,  who  estopped  to  deny,  287. 
agents,  when  estopped  to  deny  right  of  principal, 
287. 

Vi 
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Estoppel  —  continued. 

bailee  cannot  deny  title  of  bailor,  when,  287. 

qualification  of  the  rule,  287. 
acceptor  of  bill  of  exchange  estopped  to  deny 
what  facts,  288. 
genuineness  of  signature,  288. 
but  not  genuineness  of  rest  of  bill,  288. 
or  title  of  holder,  288. 
Estover,  right  of,  how  shown,  305. 
Examination  of  witnesses.    See   Witnessbb,    80^ 

819. 
Examined  copy.    See  Copies. 

of  lost  instrument.    See  Copies,  533. 
defined,  535. 
as  evidence,  536. 
Examiners  for  taking  depositions,  672. 
Exceptions  to  evidence,  896, 897. 
Exchange,  bills  of.    See  Negotiable  Papeb. 
Exclamations  as  part  of  res  gestae,  352. 
Exclusion  of  evidence,  effect  of,    when  improjier, 
899. 
of  witnesses  from  court  room,  807. 
Exclusionary  rules,  necessity  for,  1. 
Excuse  of  witnesses  for  failure  to  obey  subpoena, 

799. 
Execution,  best  evidence  of  levy  of,  199. 
Execution  of  documents.  See  Attestiivo  Witnessbb, 
Documents. 

Earol  proof  of,  478. 
ow  proved,  538. 
ancient  instruments,  544. 
statutes  affecting  such  proof,  550. 
Executive,  judicial  notice  of,  108. 

acts  and  communications  of,  privileged,  780. 
Executor   and   administrator,    admissions  of  de- 
ceased received  against,  243. 
admissions  of,  do  not  bind  heirs  or  co-represen- 
tatives, 254. 
aliter,  if  part  of  res  gestae,  254. 
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Executor  and  administrator — continued, 
not  bound  by  admissions  of  heir,  254. 
trust  arising  from  fiduciary  relations,  428. 
bound  by  judgment  against  testator,  603. 
effect  on  heir,  of  judgment  against,  604. 
judgments  against,  as  evidence,  604. 
effect  on  surety,  of  judgment  against,  608. 
waiver  of  objection  to  privileged  communications 

of  testator,  779. 
meaning  of  phrase,  790. 
Exemplary  damages,  relevancy  of  financial  stand- 
ing.   See  Financial  Standing,  157-159. 
Exemplifications,  defined,  535. 

as  evidence,  535. 
Exemplified  copies,  to  prove  records  of  courts.    See 
Authentication,   Copies,    Records    of 
Courts,  640,  641. 
Exemption   of   witnesses   from  arrest.    See  Wit- 
nesses, 805,  806. 
Exhibits  to  depositions,  718. 
Exhumation  of  body,  when  ordered  by  court,  401. 
Existence.    See  Corporate  Existence. 
presumptions  as  to  continuance  of,  52. 
of  statute,  question  for  court,  118. 
Existing  state  of  things,  presumption  of  continu- 
ance of,  52-56. 
Expectation  of  life,  judicial  notice  of,  130. 

in  dying  declarations,  335. 
Expeiiments  before  jury,  406. 
out  of  court  room,  410,  413. 
by  experts,  413. 
where  conditions  same,  413, 139. 
Expert  evidence.    See   Expert   Teotimont,   369- 

394. 
Experts.    See  Expert  Testimony,  369-394. 

opinions  of,  when  not  proved  by  hearsay,  300. 
Expert  testimony  admissible  upon  what  subjects  in 
general,  361. 
grounds  of  admission,  369. 
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Fspert  testimony  — continued. 
qualifications  of  expert,  370. 
how  acquired,  510. 
by  experience,  370. 
by  study,  370. 
of  physicians,  370. 
of  lawyers,  370. 

mere  opportunity  insufficient,  370. 
preliminary  questions  for  court,  371. 
mode  of  proving,  371. 
matter  of  discretion  for  court,  371. 
mode  of  examination,  372,  373. 
hyx)othetical  questions.    See    HrpoTHiffriOAL 
Questions,  272,  273. 
general  rules, 

expert  not  to  decide  questions  of  fact,  374. 
nor  usurp  province  of  judge  or  jury,  374, 
375,  378,  382. 
illustrations,  374,  375. 
opinions  based  on  testimony  heard  or  read. 
376. 
admissible  only  where  no  conflict  in  such  tes- 
timony, 376. 
opinions  based  on  personal  knowledae,  377. 
questions  need  not  be  hypothetical  in  foraiy 

377. 
basis  laid  by  stating  facts  known,  377. 
opinions  based  on  hearsay,  378. 
as  to  conclusions  of  law,  378. 
as  to  questions  of  morals,  378. 
as  to  particular  subjects. 
by  physicians  ana  surgeons,  380. 
what  questions  proper,  380. 
as  to  poisons,  381. 
practical  experience  requisite,  38L 
hy  chemists,  363,381. 
as  to  blood  stains,  363. 
as  to  poisons,  381. 
of  mechanics  and  artisans,  illustrations,  382. 
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Expert  testimony — continued. 

as  to  railroads  and  their  management,  88B. 
when  comx>etent,  383. 
not  competent  as  to  negligence,  383. 
as  to  agriculture,  384. 
when  competent,  384. 
as  to  inauranoe  matters,  385. 
when  competent,  385. 

as  to  increase  of  risk,  etc.,  385. 
questions  as  to  which  there  is  ooDflict,  385 
by  surveyors^  386. 
when  competent,  386. 
not  to  construe  deeds,  386. 
by  civil  engineers,  386. 

when  competent,  illustrations,  386k 
by  miners,  386. 
by  nautical  men,  387. 

when  competent,  387. 
by  millwrights,  millers,  388. 
by  artists,  photographers,  388. 
by  merchants,  388. 
as  to  values,  389. 
of  land  and  personalty,  provable  by  experts, 
389. 
qualifications  of  such  experts,  389. 
of  services,  389. 
by  lawyers,  physicians,  nurses,  artists,  au- 
thors, 389. 
effect  of  such  testimony,  389, 
as  to  amount  of  damages,  390. 
usually  incompetent,  &0. 
conflict  in  condemnation  proceedings,  300. 
crosH-exarfiination  of  experts,  391. 
latitude  allowed,  391. 
matter  rests  in  discretion  of  court,  391. 
infirmity  of,  3i*2,  393. 

compensation  of  experts,  392. 
received  with  caution,  393. 
when  valuable,  394. 
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Expert  testimony — contiDued. 
must  be  considered  by  jury,  394. 
experimeuts  as  to  haLdwriting  in  presence  of 

jury,  406. 
experiments  made  out  of  court  by  experts,  413. 
competent  to  prove  unwritten  law,  514. 

of  foreign  country,  514. 
of  sister  states,  518. 
as  to  handwriting.    See  Handwriting,  670,  571. 
scientific  books,  595. 
when  privileged  from  arrest,  806. 
Explanation  of  documents  by  parol.    See  Pabol 
Evidence  to  Explain  Writings. 
of  testimony,  by  witnesses,  849,  851,  856. 
Explanatory  facts,  relevancy  of,  168,  169. 
Explanatory  statements,  part  received,  rest  admis- 
sible, 295-297,  703,  792, 822,  851,  876. 
Expressions,  as  to   bodily   feelings.    See  Bodily 

Feelings,  352. 
Extent  of  cross-examination,  837,  838. 
Extrinsic  evidence  of  surrounding  circumstances. 
See  Parol  Evidence  to  Explain  Wrtt- 

INOS. 


Fabrication  of  evidence,  presumption  from,  16, 17. 
Fact.    See  Judicial  Notice,  Province  ov  Judge 
AND  Jury. 
presumptions  of,  9. 
judicial  notice  of.    See  Judicial  Notice,  104- 

135. 
too  remote  to  be  admitted,  137, 138. 
apparently  collateral  may  become  relevant.    See 

Relevancy,  141-144. 
how  affected  by  lapse  of  time,  144. 
which  lies  x>eculiarly  in  knowledge  of  party,  179. 
expert  not  to  decide  questions  of,  374,  375. 
in  relation  to  transactions  with  a  deceased,  793. 
Factor*    See  Agent, 
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Failure  to  produce  evidence,  presumption  from,  17* 

to  testify,  inference  from,  894. 
Falsa  demonstratio  non  nocet,  481. 
False  pretenses,  relevancy  of  other  acts  of,  143. 
False  representations,  declarations  as  to,  when  ad- 
missible, 353. 
Falsus  in  uno,  falsus  in  omnibus,  905. 

meaning  of  rule,  illustrations,  905. 

testimony  must  be  material  and  known  to  be 
false,  905. 

effect,  when  corroborated,  905. 

rule  of  permission,  not  mandatory,  905. 
Family.    See  Hbibs,  Husband  and  Wife. 

conduct  of,  in  matters  of  insanity,  301. 

of  pedigree,  319. 
Family  bible,  entries  in,  as  to  matters  of  pedigree, 

320. 
Family  portraits,  inscription  on,  as  to  matters  of  pedi- 
gree, 320. 
Family  resemblance,  when  relevant,  404. 
Farmers,  as  experts  in  agriculture,  384. 
Fast  days,  judicial  notice  of,  130. 
Father.    See  Husband  and  Wife. 

conduct  of,  as  affecting  legitimacy,  95. 
Federal  courts,  regularity  of  proceedings  presumed, 

judicial  notice  of  state  statutes  by,  121.  [30. 

depositions  in.    See  Depositions,  654-672. 
Federal  statutes,  proof  of,  513. 

as  to  copies  of  public  records  as  evidence,  532, 551. 
Feelings.    See  Bodily  Peelings. 
Fee  simple,  ownership  in,  when  presumed,  72. 
Fees  of  witnesses  must  be  tendered,  798. 

if  not  waived,  798. 
Felony,  conviction  of,  as  affecting  competency.    See 

Competency  of  Witnesses,  734-736. 
Feme  covert.    See  Husband  and  Wipe. 
Ferry,  presumption  as  to  right  of,  74. 

right  of,  provable  by  hearsay,  305, 
Festival,  judicial  notice  of,  123,  130. 
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Fiduciary  relations.    See  Executor  akd  Adminib- 

TBATOB,  GUARDIAir,  PaBTNEBS,  TrUSTEB. 

burden  of  proof  on  those  acting  in,  188. 

where  writer  of  will  is  legatee,  etc.,  189. 
proof  of  trust,  428. 
Pinal  judgment,  conclusive  effect  of,  611,  612. 
Financial  stand  ng,  when  relevant,  157-159. 
generally  irrelevant,  157. 
in  case  of  examplary  damages,  157. 
when  proof  of,  allowed,  157-159. 
in  case  of  compensatory  damages,  159. 
in  breach  of  promise  of  marriage,  168. 
in  seduction,  slander  and  libel,  158. 
in  assault  and  malicious  prosecution,  159. 
how  proved,  160. 
Fire,  burden,  in  actions  against  common  carriers  for 
setting,  182. 
relevancy  of  proof  of  similar  fires,  163,  164. 
Fire  11  nits  of  city,  best  evidence  of,  199. 
Firm.    See  Partners. 
Firm  bODks,  as  admissions,  273. 
Fishery,  presumption  as  to  right  of,  74. 
Fishing  questions,  not  allowed,  725. 
Flags,  judicial  notice  of,  106. 

inscriptions  on,  evidence  of,  204. 
Footprints,  experiments  as  to,  402. 
Foreign  country,  depositions,  how  taken  in,  719. 
Foreign  courts,  judgments  of.     See   Judgments, 

631-^633. 
Foreign  currency,  when  judicially  noticed,  126. 
Foreign  documents,  parol  evidence  to  prove  con- 
tents of,  204. 
Foreign  judgments,  effect  of.     See  Judgments, 

631-633. 
Foreign  laws.    See  Laws  of  Foreign  Countries. 
Foreign  nations,  judicial  notice  of,  105,  106. 
Foreign  records,  how  proved.     See  Authentica- 
tion,  Copies,  Judgments,  Bboordb   ov 
Courts. 
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Foreign  states,  judicial  notice  of,  105,  106. 
Foreign  statutes.  See  Laws  of  Fobbign  Conin?BiEs. 

proof  of,  514,  515. 
Forfeiture,  privilege,  when  answer   would  subject 

witness  to,  895. 
Forged  Instruments,  presumption  as  to  dates  of,  45. 
Forgetful  witness,  leading  questions  asked,  818. 
Forgotten  facts.    See  Refreshino  Memoby. 
Former  owner,  admissions  of.    See  Admissions, 

245-248. 
Former  recovery,  best  evidence  of,  199. 

when  conclusive,  601 . 
Former  statements,  impeachment  by  proof  of.    See 

Witnesses,  848-852. 
Former  trial,  testimony  taken  at,  when  admissible. 
See  Hearsay  Evidence,  339~.346, 
effect  of  introduction  of  testimony  of  deceased  or 
incompetent  witness  taken  at,  792. 
Foundation  for  impeachment.  See  Laying  Founda- 
tion. 
Fraud.    See  Statute  of  Frauds. 
not  presumed,  12. 

ralevancy  of  character  in  actions  for,  153,  154. 
burden  of  proof  on  one  asserting,  190. 
amount  of  proof  of,  190. 

proof  may  be  circumstantial,  12,  190. 
devise  procured  by,  429. 
statute  of  frauds  does  not  prevent  proof  of,  434. 

proved  by  parol,  434,  440. 
relating  to  specialties,  proof  of,  440. 
in  consideration  of  deeds,  parol  proof  of,  475,  476. 
upon  testator,  declarations  of,  492. 
in  deeds,  parol  proof  of,  495. 
in  acknowledgments,  parol  proof  of,  501. 
shown  to  impeach  foreign  judgment,  633. 
when  shown  to  impeach  judgment  of  sister  states, 

635. 
domestic  judgments,  636. 
return  of  officer,  impeached  for,  649. 
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Fraud  —  continued. 

when  compelled  to  disclose,  under  discoTerr,  726. 
in  confidential  communications  of  husband  and 

wife,  755. 
confidential  communications  to  aid,  771. 
award  of  arbitrators,  impeached  for,  781. 
full  cross-examination  as  to,  837. 
statute  of.    See  Statute  of  Frauds. 
Free  masons,  judicial  notice  of,  133. 
Functions  of  Judge  and  jury.    See  Pboyinob  or 

Judge  and  Jury. 
Future  punishment,  belief  in,  as  effecting  comiie- 
tency,  730. 


Qambling,  statute  as  to  burden  of  proof  in  prosecu- 
tion for,  194. 
Garment,  inspection  of,  by  jury,  401,  403. 
Oases,  judicial  notice  of  nature  of,  129. 
Gazetteer  of  United  States,  when  inadmissible,  600. 
General  interest,  hearsay,  relating  to,  when  admis- 
sible.   See  Hearsay  Evidence,  304-906. 
General  recitals  in  instruments,  effect  as  estoppel, 

285. 
General  usage.    See  Usaqe,  473. 
Genuineness  of  handwriting.    See  Handwritino. 
Geographical  features,  judicial  notice  of,  127. 
Gestation,  period  of,  judicial  notice  of,  130. 
Uesture,  dying  declarations  made  by,  338. 

similarity  of,  to  establish  relationship,  401. 
God,  belief  in,  as  affecting  competency,  730. 
Good  character.    See  Character. 

proof  of,  generally  irrelevant,  156,  871. 
Good  faith,  presumed,  12. 

collateral  facts  to  show,  145. 
Goods,  sale  of,  under  statute  of  frauds.    See  Stat- 
ute OF  Frauds,  431-433. 
Governments,  presumption  of  continuance  of  form 
of,  54. 
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Qovemments  —  continued. 

judicial  notice  of  foreign  and  domestic,  105. 
in  case  of  disputed  existence,  105. 
Qovemor,  judicial  notice  of,  109. 

when  communications  of,  privileged,  780. 
Grand  Jury,  transactions  of,  privileged,  783. 
relaxation  of  rule,  783. 
as  to  statements  of  witnesses  before  them,  783. 
not  to  impeach  indictment,  783. 
Qrantee  may  assert  title  not  acquired  from  grantor, 

when,  28L 
Qrantor,  declarations  of,  as  against  grantee.    See 
Admissions,  240-242. 
illustrations  of  the  rule,  242. 
in  possession,  declaration  of,  355. 
incompetent  as  to  transactions  with  a  deceased 
or  incompetent,  79 1. 
Grants.    See  Deeds. 

presumption  of,  73. 
Grave  stones,  inscription  on,  to  prove  pedigree,  320. 
Great  seal,  judicial  notice  of,  106. 
Groans,  as  part  of  res  gestae,  352. 
Gross  negligence.    See  Neqligencb. 
Guaranty,  how  proved,  430. 

how  affected  by  statute  of  frauds,  430. 
Guardian,  admissions  by,  268. 

declarations  of,  as  part  of  res  gestae,  268,  354. 
trust  arising  from  fiduciary  relations,  428. 
Guest,  burden  of  proof  in  loss  of  goods,  185. 
Guilt,  not  presumed,  11. 

must  be  proved  beyond  a  reasonable  doubt,  15. 
proof  of,  when  in  issue  in  civil  cases,  193. 
Qun,  inspection  of,  by  jury,  403. 


Habeas  corpus  ad  testificandum,  writ  of,  where 

witness  confined,  803. 
Habits,  presumption  as  to  continuance  of,  54. 
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Habits  —  continued. 

of  animals,  when  relevant,  162. 
shown  on  cross^zamination,  826. 
Handwriting,  proof  of  telegrams  by  proving:,  S09. 
opinions  of  olrdinarr  witnesses  as  to,  368. 
experiments  as  to,  before  jury,  406. 
statutes  affecting  proof  of,  550. 
best  evidence  in  proof  of,  558. 
writer  need  not  be  called,  558. 
one  who  has  seen  another  write  competent,  550. 
weight  of  such  testimony,  559. 
knowledge  of,  necessary,  559. 
knowledge  of,  gained  by  correspondence,  560. 
effect  of  mere  receipt  of  letters,  560. 
-letters  or  documents  must  be  genuine,  560. 
may  be  gained  in  course  of  business,  illustra- 
tions, 561. 
value  of  such  testimony,  562. 
prima  facie  competent,  562. 
depends  on  means  of  knowledge,  562. 
knowledge  required  for  purpose  of   testifying, 

562. 
familiarity  with,  necessary,  562. 
opinion  as  to,  562,  568. 
comparison  of,  when  written  for,  663. 
before  trial,  563. 
at  trial,  when,  563. 
can  court  compel  party  to  write  forpurx>ose  of, 

563. 
rule  in  England  as  to,  564. 
conflict  in  United  States,  565. 
rule  generally  adopted,  565. 
liberal  tendency  of  statutes,  565. 
of  simulated  and  forged  signatures,  566. 
those  written  merely  for  comparison,  566. 
to  prove  identity,  566. 
exceptions  allowing  comparison  ^  566. 
ancient  documents,  567. 
instruments  in  evidence,  567. 
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Handwriting  —  continued. 
writings  must  be  genuine^  568,  569. 
what  constitutes  such  proof,  568,  569. 
opinions  as  to  genuineness,  568. 
insufficient  proof  of  genuineness,  568,  569. 
letter-press  copies  as  basis  for,  569. 
photographic  copies,  569. 

standard  of  comparison  to  be  proved  to  satisfac- 
tion of  judge,  569,  597. 
rule  in  New  Hampshire,  569. 
expert  testimony  as  to,  illustrations,  570l 
when  competent,  570. 
weight  of,  570. 

what  persons  competent  as  to,  571. 
bank  officials,  merchants,  lawyers,  571« 
teachers,  bookkeepers,  etc.,  571. 
qualifications  of,  571. 
Health,  presumption  of  continuance  of,  52. 

condition  of,  when  shown  by  declarations,  352« 
experiments  to  show,  in  presence  of  jury,  i06. 
Hearsay  evidence,  not  admitted  to  prove  loss  of 
writing,  216, 
defined,  299. 

reasons  for  its  exclusion,  299. 
illustrations  of,  300. 

may  relate  to  what  is  done,  written  or  said,  301. 
things  under  oath  or  against  interest,  302. 
voluntary  affidavit  or  ex  parte  deposition, 
302. 
when  apparently  contrary  to  interest  of  declar 
ant,  302. 
statements  apparently  hearsay  may  be  origi- 
nal evidence,  303. 
whether  things  were  written  or  spoken,  303. 

slander  or  libel,  303. 
statements  material  to  show  knowledge  or  infor- 
mation, 303. 
malicious  prosecution,  303. 
other  illustrations,  303. 
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Hearsay  evidence — continued. 
exceptions, 
matters  of  public  and  general  interest,  30ir 
306. 
restricted  to  declarations  of  deceased  persons, 
304. 

to  ancient  rights,  304. 
reasons  for  rule,  304. 
illustrations,  305. 
public  and  merely  general  rights  distinguished, 
306. 
as  to  boundaries.    See  Boundaries,  307-311. 
ancient  documents,  in  support  of  possession^ 
312. 
must  come  from  proper  custody,  313. 
effect  of  modern  enjoyment,  313. 
must  have  been  made  before  controversy  arose, 

314,  315. 
as  to  questions  of  pedigree.    See  Pedigree,  316- 

322. 
entries  in  books  as  part  of  res  gestae.    See  En- 
tries, 320-326. 
by  persons  still  living.    See  Entries,  324,  325. 
by  party  in  course  of  business,  326. 

part  of  res  gestae,  326. 
by  deceased  person  against  interest.    See  Db- 
CEASED  Persons,  327-333.  ' 

dying  declarations.    See  Dying  DECLASATioirs, 
334-338. 
exceptions  as  to  deceased  witnesses, 
testimony  taken  in  former  action  or  tricU, 

339. 
where  witness  dead  and  parties  and  issues  same, 
339, 
exact  identity  of  parties  not  necessary,  340. 
privity  of  interest  sufficient,  illustrations,  340. 
parties  substantially  same  or  in  privity,  illustra- 
tions, 341. 
form  of  proceedings  may  be  different,  342. 
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Hearsay  evidence — continued. 

testimony  given  before  commissioners,  342. 

arbitrators,  312. 
coroners,  342. 
at  a  preliminary  hear- 
ing, 342. 
opportunity  for  cross-examination  essential,  343. 
privilege  waived  by  failure  to  cross-examine, 
343. 
strict  rule  as  to,  in  England  under  common  law, 

relaxation  of  rule^  conflict  in  this  countiy  as 
to,  344. 
where  witness  has  become  insane,  344,  345. 

is  dead,  344,  345. 
is  beyond  sea,  344,  345. 
is    kept    away     by    opposite 
party,  344,  345. 
where  since  become  incompetent  because  oi 

sickness,  old  age,  or  infamy,  344. 
where  he  has  forgotten,  344. 
where  absent  from  state,  345. 
sometimes   held    that   deposition  must  be 

taken,  345. 
the  rule  in  criminal  cases,  3i5. 
mode  of  proving  former  testimony,  346. 
not  necessary  to  prove  exact  words,  346. 
substance,  not  legal  effect,  sufficient,  346. 
what  may  be  used  to  refresh  memory  of  wit- 
nesses, 346. 
minutes    taken    by    judges,  attorneys,    sten- 
ographers and  other  officers  of  court,  346. 
by  stenographers  as  evidence,  346. 
bill  of  exceptions,  conflict  as  to,  346. 
See  also,  Rkfbeshing  Memory,  877-886. 
opinions  of  experts  based  on,  378. 
letters  as  hearsay,  599. 
inadmissible  on  cross-examination,  838. 
not  admissible  on  re- examination,  876. 
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Heathen,  mode  of  swearing,  733. 
Heirs,  estopped  by  admissions  of  ancestor,  243. 
not  bound  by  admissions  of  executor  or  admin* 
istrator,  254. 
aliter,  if  part  of  res  gestae,  254. 
admissions  of,  as  against  executor  or  adminis- 
trator, 254. 
bound  by  judgments  against  testator  or  ancestor 

603. 
effect  of  judgment  against  representative,  604. 
meaning  of  term,  790. 

when  competent  as  to  transactions  with  a  de- 
ceased or  incompetent,  791. 
highway,  relevancy  of  other  accidents  x)n,  161. 
evidence  of  subsequent  repairs,  290. 
public  character  of,  when  provable  by  hearsay, 

305. 
judgments  to  prove,  as  against  strangers,  605, 
Histories,  when  competent  as  evidence,  600. 
ground  of  reception,  600. 
requisites  of,  600. 
past  facts,  600. 
of  general,  not  local  concern,  illustrations,  600. 
History,  matters  of,  judicial  notice  of,  125. 
Holidays,  judicial  notice  of,  123. 
Iiomicide,  malice,  when  presumed,  24. 

threats,  when  relevant,  145. 
Horse.    See  Animals. 

expert  testimony  as  to,  384. 
admissibility  of  scientific  books  as  to,  594. 
Hostile  witnesses.    See  Witnesses,  817,  829-831, 
853. 
leading  questions  proper,  817. 
credibility  of,  903. 
Hotel  keepers.    See  Innkeepers,  185. 
Husband  and  wife,  presumption  as  to  necessaries, 
89. 
as  to  coercion  by  husband,  90,  91. 
cannot  deny  sexual  intercourse,  96. 
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Httstmnd  and  wife — continued. 

declarations  of,  when  coinx>etent  against  each 
other,  262. 
when  part  of  res  gestae^  262. 
each  may  act  as  agent  of  the  other,  262. 
authority  not  implied  from  marriage  alone,  962. 

except  in  case  of  necessaries,  262. 
more  readily  inferred  than  in  case  of  other 
persons,  2G3. 
if  within  the  scope  of  authority,  263. 
admissions  in  actions  for  divorce,  264. 

to  be  scrutinized  closely  in  such  cases,  264. 
when  persons  estopped  to  deny  the  relation  of, 

278. 
dying  declarations  of  each,  as  against  other,  336. 
trust  arising  from  fiduciary  relations,  428. 
as  to  each  other's  bo^k  accounts,  588. 
judgments  r&lating  to,  when  admissible  against 

strangers,  605. 
confidential    communications    upon    examina- 
tion of  adverse  party,  726. 
competency  of,  as  witnesses.    See  Competbnct 
OF  Witnesses,  751-765. 
common  law  rule  as  to,  751,  752. 
absolute  prohibition  of  testimony,  751. 

grounds  of,  751. 
illustrations,  752.  « 

where  interest  of  either  party  directly  involved, 

752. 
in  criminal  cases,  753. 

exception  as  to  personal  violence,  753,  764. 
where  spous3  is  co-party  with  others,  753. 
in  prosecutions  for  bigamy,  753. 

when  second  wife  competent,  753. 
confidential  communications  of.    See  Confiden- 
tial Communications,  754-765. 
statutes  relating  to  competency  of,  761,  763-765. 
incompetent  as  to  transactions  with  a  deceased 
or  incompetent  person,  791. 
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ilypothetlcal  questions  in  ezaminiiig  experts,  372. 
basis  of,  372. 
form  of,  372,  379. 
to  be  based  on  proof,  373. 
need  not  include  theory  of  adversary,  373. 
may  be  based  on  what  facts,  373. 
length  of,  379. 
discretion  of  judge  as  to,  379. 


Identity,  presumption  as  to,  99. 

of  writing,  may  be  proved  by  parol,  202. 

by  opinions  of  ordinary  witnesses,  362. 

proof  of,  by  inspection,  405. 

of  subject  matter,  parol  proof  of,  455. 

of  parties,  proved  by  parol,  456,  457. 

of  property  in  wills,  parol  prodf  of,  484. 

proved  by  comparison  of  handwriting,  566. 

shown  by  photographs,  597. 

leadiDg  questions  proper  as  to,  817. 
Idiots,  inspection  of,  to  prove  idiocy,  396. 

when  competent  as  witnesses,  737. 
Ignorance,  knowledge  of  law  presumed,  20. 

leading  questions  asked  when  witness  ignorant. 
818. 

of  witness  as*to  privilege,  890. 
Illegality  of  contract  proved  by  parol,  441. 
I  lie  gitlmacy .    See  Legitimacy. 
Illicit  cohi  bitatlon,  raises  no  presumption  of  mar- 
riage, 88. 

when  presumed  to  continue,  88. 
presumption,  how  rebutted,  88. 
Illicit  intercourse.  See  Adultery,  Bastardy,  BapBv 
Seduction. 

presumption  of  undue  influence  from,  188. 
Illness.    See  Sickness. 
Imbecile.    See  Idiot,  Fiduciary  Belatiohs. 

when  competent  as  a  witness,  737. 
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Immunity  from  arrest.    See  Witnesses,  805,  806. 
Impeachment  of  books  of  account,  592. 
Impeachment  of  witnesses.    See  Witnesses,  847- 

873. 
Impotency,  inspection  of  person  to  show,  397. 
Imprisonment  of  witness,  when  allowed,  804. 

contempt  of  court,  when,  805. 
Improvements,   erection    of,  owner   estopped  by, 

when,  277,  280. 
Inaccuracy,  distinguished  from  ambiguity,  4.81. 
Incapacity  of  contracting  party,  shown  by  parol,  441. 
as  a  ground  of  incompetency.    See  Competenct 

OP  Witnesses,  737-742. 
Incompetent  or  immaterial  evidence,  rebuttal  of, 

876. 
Incompetent  testimony,  effect  of  receiving,  170, 

898,  899. 
Incomfietency.    See  Competency  op  Witnesses. 
parol  evidence  to  show  mental  incompetency  of 

testator,  492. 
Incompetent  |>ersons,  competency  of  testimony  as 

to  transactions  with.    See  Competency  of 

Witnesses,  790-795. 
Incomplete  written  agreement,  parol  evidence  as 

to,  445. 
Inconsistent  statements,  impeach  men  t  by  proof  of. 

See  Witnesses.  848-851. 
Incriminating  questions.    See  Witnesses,  887-895. 
Indecent  exposure  of- person  in  presence  of  jury,  not 

permitted,  400. 
Independent   parol   contracts.     See   Parol   Evi- 
dence to  Explain  Weitings. 
Independent  statements,  not  called  out  on  cross- 
examination,  822. 
Indictment,  cross-examination  as  to  former,  834. 
conflict  as  to,  834. 
effect  Qf  statutes  as  to,  835. 
Indirect  evidence.    See  Circumstantial  Evidencb. 
Indorsers,  admissions  of  one  as  against  others,  254. 
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Indorsements.     See   Enoobsbmbnts,    Nbgotiablb 

Paper. 
Infamy,  ground  of  incomx)etency,  73d,  735. 
removed  by  statute,  734. 
as  affecting  credibility,  735. 
Infants.     See   Childbbn,    Compbtbnct   op    Wrr- 

NESSBS,  WrrNBSSBS. 

capacity  of,  to  commit  crime,  97. 

to  consent  to  sexual  intercourse,  97. 
to  marriage  contract,  97. 
liability  for  tort,  98. 

presumption  as  to  their  being  sui  Juris,  98. 
as  to  domicil,  98. 
•      as  to  testamentary  capacity,  93. 
as  to  estoppel  of,  by  recitals  in  instruments, 

285. 
when  dying  declarations  of,  incompetent,  336. 
leading  questions  m  examination  of,  818. 
Inference.    See  Presumptions. 

of  accident,  relevancy  of  collateral  facts,  146. 
from  claim  of  privilege  by  witness,  894. 
Inferior  courts.    See  Courts,  Judgments,  Juris- 
diction, Records  of  Courts. 
jurisdiction  not  presumed,  31,  32. 
Infidel,  competency  of.    See  Competency  op  Wit- 
nesses, 730-732. 
Influence.     See   Duress,    Fiduciary    Relations, 
Fraud. 
parol  evidence  to  prove  uijdue,  492,  493. 
Inhabitants  of  public  corporations,  declarations  of, 
when  admissible  against  corporation,  269. 
competency  of,  as  witnesses,  750. 
Initials.    See  Name. 

when  judicially  noticed,  132. 
used  in  will,  parol  evidence  to  explain,  486. 
Injury.    See  Personal  Injury. 
Ink,  expert  evidence  as  to,  570. 
innkeepers,  burden  as  to  loss  at  public  itm,  185. 
in  case  of  permanent  boarders,  185. 


INDEX.  2097 

The  references  <Mre  to  BecUom* 

Inaocencet  presumption  of,  11. 
how  favored,  11. 
where  fraud  is  in  issue,  12. 
presumption  of,  prevails  over  other  presumptions, 

100-102. 
of  party  presumed  over  innocence  of  stranger,  101. 
presumption  of,  in  confl  ct  with  that  of  sanity, 

102. 
presumption  of,  in  civil  cases,  193. 
Inquest  of  coroner,  testimony  given  at,  when  inad- 
missible on  trial.  342. 
In  rem,  judgments-    See  Judgments,  623-627. 
Insane  persons,  entries  made  by  persons  since  be- 
come insane,  324. 
dying  declaration  of ,  336. 
evidence  of  persons  since  become  insane,  344. 
Insanity.    See  Sanity. 

burden  of  proof  as  to,  186. 
in  civil  cases,  186. 
in  crimiual  cases,  186. 
as  ground  of  incompetency,  737, 741. 
presumed  to  continue,  when,  741. 
competency  of  divorced  wife  as  to  that  of  husband, 

756. 
competency  of  adverse  party  as  to  transactions 
with.    See  CoMPBrBNCY   op    Witnesses, 
790-795. 
r  ascriptions  on  walls,  flags,  stones,  banners,  and 

notices  proved  by  parol,  204. 
Insolvency.    See  Solvency. 
Inspection  of  articles  by  the  jury,  401. 
discretion  of  court  as  to,  401. 
in  criminal  cases,  illustrations,  403. 
models,  diagrams  and  photographs,  414. 
Inspection  of  booics  and  papers.    See  Disoovbby, 

727-729. 
Inspection  or  documents,  on  production  after  notice, 
227. 
may  party  inspect  and  refuse  to  offer,  227. 
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Inspection  of  the  person,  by  others  than  jurors^ 
397. 
in  personal  injury  cases,  398,  399. 
not  compulsory  in  federal  courts,  3969  399. 
conflict  in  state  courts,  398,  399. 
tendency  of  decisions,  399. 
discretion  of  court  as  to,  399. 
before  the  trial,  399. 
by  the  jury^  400. 

considered  part  of  rea  gestae^  400. 
in  criminal  cases,  402. 

when,  if  ever,  allowed,  402, 
as  to  race,  age  and  resemblance,  404. 
of  child  to  prove  paternity,  401. 
to  prove  identity,  405. 
Instructions  to  jury,  as  to  weight  of  evidence,  904, 
905. 
as  to  impeaching^testimony,  904. 
Instruments.    See  Documents. 
Insufficiency  of  evidence.    See  Bubden  07  Pboo7, 
Pbovinck  op  Judge  and  Jurt,  Wxight 
OF  Evidence,  901,  902. 
Insulting  questions.    See  Witnesses,  887-895. 
Insurance,  expert  testimony  as  to  matters  of,  385. 

parol  proof  of  usage  as  to,  466. 
Insurance  cases,  burden  of  proof  as  to,  177. 

view  by  jury  in,  410. 
Insurance  policy,  parol  evidence  to  vary,  not  adnus- 
sible,  438. 
parol  evidence  to  correct  mistake  in,  442. 
Intellect,  effect  of,  on  competency,  737,  738. 
Intention.    See  AMBiourrY. 

probable  consequences  presumed  intended,  23. 

provable  by  similar  acts,  142. 

party  may  testify  to,  167. 

as  to  domicil,  not  provable  by  hearsay,  900. 

declarations  showing,  353. 

parol  proof  of,  in  construing  phrases,  etc.,  463. 
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Interest,  as  affecting  admissions  of  one,  not  a  party, 
239. 
privity  of,  renders  admissions  comx>etent,  240. 

grantor  and  grantee,  240. 
privity  of,  necessary  to  admit  testimony  from  for- 
mer trial,  340. 
no  ground  of  incompetency,  743. 
affects  credibility,  743,  903. 
disqualifying  witness  as  to  transactions  with  a 

deceased  or  incompetent,  790. 
shown  by  cross-examination,  822,  826,  829,  830. 
rate  of,  alteration  in,  vitiates  instrument,  575. 
tables  of,  admissibility  of,  594. 
Interlineation.    See  Alteration. 
Internal  revenue  law,  judicial  notice  of,  113. 
International  law,  judicial  notice  of,  112. 
Interpretation  of  contracts  by  parties,  parol  proof 

of,  459. 
Interpreter,  admissions  by,  267. 

not  agent  of  the  one  calling  him,  267. 
an  ofl&cer  of  the  court  during  trial,  267, 
interrogatories.    See  Depositions,  Leading  Ques- 
tions, Witnesses. 
intestate,  admissions  of,  against  administrator,  243. 
intoxicating  liquors,  judicial  notice  of  nature  of,  129. 
burden  of  proof  in  prosecution  for  illegal  sale  of, 
194. 
intoxication,  as  affecting  competency,  742. 
cross-examination  as  to,  826,  829. 
as  affecting  credibility,  903. 
Introductory  questions,  leading  questions  as,  817. 
Inventory  to  refresh  memory,  880. 
Invoice  of  goods,  best  evidence  as  to,  200. 
invoice  boolcs,  as  memoranda  to  refresh  memory, 

880. 
Irrelevant  matters.    See  Relevancy. 
illustrations  of,  137,  138. 

judge  may  exclude  on  own  motion,  169, 170,  896. 
may  become  relevant  later,  170. 
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lrr«levMAt  testimony,  discretion  of  the  court  as  to, 
169. 
jndge  may  exclude  on  his  own  motion,  169,  896. 
rebuttal  of,  169. 

effect  of  receiving,  170,  898,  899. 
Issue,  form  of,  as  affecting  burden  of  proof,  178. 
substance  of.     See  Substancb  of  thx  Issub, 

233-235. 
same,  to  admit  testimony  from  former  trial.  339. 
to  use  depositions  taken  at  former  trial, 
701. 


Jail,  attendance  of  witnesses  confined  in,  how  se- 
cured, 803. 
Jew,  former  rule  as  to  the  competency  of,  730. 

how  sworn,  733. 
Joint  contractors.    See  Contbactobs. 

admission  by  one  as  against  others,  253. 
Joint  grantors,  admissions  of  one  bind  others,  253. 
Joint  makers  of  note,  admissions  of,  253. 
Joint  purchasers,  admissions  of,  253. 
Journals  of  legislative  bodies,  as  to  due  passage  oi 
statute,  118. 
as  evidence,  519. 
Judge.  See  Court,  Discretion  op  Court,  PBoviifCH 
OF  Judge  and  Jury. 
may  consult  books  to  refresh  memory,  134. 
may  exclude  evidence  of  his  own  motion,  170, 

896. 
province  of,  as  to  granting  the  right  to  open  and 

close,  196. 
notes  of  testimony  taken  by,  inadmissible,  346. 

used  to  refresh  memory,  346,  782. 
certificates  of,  in  authentication  of  records,  646. 
privileged,  782. 
ought  not  to  testify,  782. 
except  as  to  facts  at  former  trial,  782. 
questions  to  witness  by,  814. 
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Judge — continued. 

may  apprise  witness  of  privilege,  893. 
Juds:e-inaae  law,  discussion  of,  8. 
Judgments,  of  sister  states,  presumption  as  to  juris- 
diction, 33. 
best  evidence  of,  199. 

when  lost,  211. 
payment  of,  provable  by  parol,  202. 
as  evidence,  601-647. 
grounds  of  admissibility,  601. 
jurisdiction  essential,  601,  627,  628,  633. 
collateral  attack  upon,  60l. 
conclusive  upon  whom,  601,  602. 
parties,  602. 

when  on  those  not  parties,  602. 
identity  of  parties  not  essential,  602. 
parties  must  sue  in  same  capacity,  602. 
privies.    See  Privies,  601-604. 
not  conclusive  upon  strangers,  605. 
unless  of  public  nature,  605. 
judgments  in  rem,  605. 
in  civil,  no  bar  in  criminal  cases,  illustrations^  606. 

parties  different,  606. 
admissible  against  third  persons  for  incidental 
purposes,  607. 
to  show  rendition  of  judgment  or  acquittal,  607. 
to  identify  case,  607. 
other  illustrations,  607. 
against  principals  in  actions  against  sureties, 
608. 
on  their  bonds.    See  Bonds,  608,  609. 
conflict  as  to  admissibility  of,  608. 
fraud  or  collusion,  effect  of,  608,  627. 
want  of  jurisdiction,  effect  of,  608. 
against  third  persons  who  are  liable  to  make  in- 
demnity, 610. 
warrantor  of  title,  610. 
notice  to  appear  and  defend  necessary,  610. 
effect  of  such  judgment,  610. 
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Judgments — continued. 
miMt  be  final  and  on  merits,  611. 
mere  verdicts  and  findings  insufiEicient,  611. 
meaning  of  the  rule,  612. 
effect  of,  when  on  technical  defects,  612,  613. 
not  conclusive^  when,  612. 
effect  of  nonsuit,  discontinuance  or  appeal, 
613. 
effect  of,  when  on  confession  or  demurrer,  613. 
conclusive  only  as  to  matters  in  issue,  614. 
and  only  as  to  material  facts,  614« 
form  of  action,  615. 

need  not  be  same,  illustrations,  615. 
plaintiff's  claim  litigated  as  defense,  615. 
courts  of  chancery  and  law,  615. 
federal  and  state  courts,  615. 
extrinsic  evidence  to  identify  issue,  616,  617. 
not  to  contradict  it,  616. 
printed  decisions  of  court  competent,  617. 
testimony  of  jurors,  when  competent,  617. 
issue    actually   determined    or  necessarily    in- 
volved, 617,  619. 
particular  ground   for  adjudication,  when    not 

inferred,  618. 
burden  of  proof  as  to  identity  of  issues,  618. 
when  there  are  several  matters,  618. 
or  special  findings,  618. 
where  causes  of  action  are  different,  effect  of,  619. 
then  the  inquiry  is  what  question  was  actually 
litigated,  619. 
introduced  under  general  issue,  620. 
pleaded  in  estoppel,  620. 
matters  that  might  have  been  lUigated%  effect  aa 
to,  621. 
as  to  part  of  book  account,  621. 
indivisible  claims,  621. 
breach  of  warranty,  621. 
in  the  case  of  counter-claim,  621. 
must  defendant  set  up  independent  claim,  621. 
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Judgments — continued. 

applies  to  defendants  as  well  as  plaintiffs,  621. 
presumed  to  have  presented  all  the  evidence, 

621. 
rule  where  plaintiff  neglects  to  allow  proper 
credits,  622. 
in  rem,  as  evidence,  623,  625, 
distinguished  from  those  in  personam,  623. 
notice  to  parties  essential,  6z3. 
condemnation  of  property,  623. 
nature  of  judgments  in  rem,  623. 
proceedings  in  attachment  and  garnishment,  623. 
in  admiralty,  623. 

in  divorce.    See  Divorce,  623-625. 
in  probate.    See  Probate,  626,  627. 
want  of  jurisdiction.     See  Jurisdiction,  628- 
635. 
of  domestic  courts,  628,  629. 

effect  of  judgments  of,  628,  629. 
of  inferior  courts,  630. 
of  foreign  courts,  effect  of,  631,  632. 
when  impeached  on  merits,  631,  632. 
generally  held  conclusive,  632. 
when  impeached  for  want    of    jurisdiction    or 

fraud,  633. 
presumption  of  regularity,  633. 
cause  of  action  not  merged,  633. 
of  sister  states,  634,  635. 
effect  of,  634,  635. 

evidence    to    contradict    record   as  to  jurisdic- 
tional facts,  634. 
when    impeached  for    want  of    jurisdiction  or 

fraud,  635. 
regularity  and  jurisdiction  presumed,  635. 
when    impeached  for    fraud  in    procurement, 
635,  636. 
by  whom,  636. 
remedy  of  party  for  fraud,  p36. 
of  strangers,  636. 
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Judgments — continued. 
kow  proved^  637. 
must  be  complete,  637. 

transcript,  memorandum  or  certificate    incom- 
petent, 637. 
entries  of  judge  incompetent,  637. 
all  prior  proceedings  need  not  be  shown,  638. 
to  show  particular  issue,  pleadings   to  be  of- 
fered, 638. 
docket  as  evidence,  638. 

verdict,  when  competent  without  judgment,  638. 
how  proved  in  courts  where  rendered,  639. 
records  of  courts,  how  proved.    See  Authbnti- 

CATION,  BeCOBDS  OP  CoURTS. 

Judicial  notice,  meaning  of  term,  104. 
oj  governments  and  officers, 
of  governments,  domestic  and  foreign,  105. 
of  flags  and  seals,  106. 
of  state  of  war  and  peace,  106. 
of  territorial  extent,  107, 127. 
of.subdivisions  of  states,  107,  127. 
of  towns,  counties,  cities  and  the  like,  107,  127, 

128. 
of  government  officers,  108. 
of  state  officers,  109. 
of  subordinate  officers,  109. 
of  county  officers,  109. 
of  town  officers,  109. 
of  sheriffs,  109. 
of  notaries  public,  110. 
of  other  officers,  109. 

duties  of,  terms  of  office,  etc.,  109, 
of  official  seals  and  signatures,  110,  UL 
of  matters  of  law, 
of  the  law  of  the  forum,  112. 
of  international  law,  112. 
of  foreign  treaties,  112. 
of  acts  of  congress;  113. 
of  constitutions,  113. 
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Judicial  notice — continued, 
of  state  statutes,  113. 
of  public  statute,  what  are,  114. 
of  bank  and  railway  charters,  115. 
of  municipal  charters,  116. 
of  corporate  existence  of  cities,  116. 
of  city  ordinances,  117. 

by  municipal  courts,  117. 
of  passage  of  statute,  117. 

use  of  legislative  journals  for  the  purpose,  118. 
of  repeal  of  statutes,  118. 
of  relations  of  sister  states,  119. 

private  statutes  to  be  proved,  119. 

also  statutes  of  sister  states,  119, 120. 

qualifications  of  rule,  120. 
of  state  Jaws  by  federal  courts,  121. 
of  rules  of  departments,  121. 
of  common  and  unwritten  law,  122. 

that  of  other  states,  122. 
of  reports  of  government  ofiEicers,  122. 
of  proclamations,  122. 
of  customs,  123,  133. 
of  matters  relating  to  courts, 
of  courts,  officers  of,  124. 
terms  of,  124. 
records  of,  124. 
attorneys  and  judges  of,  124. 
rules  and  practice  of,  124. 
of  proceedings  in  other  causes  and  courts,  124. . 
of  matters  of  history,  125. 
other  matters  of  public  knowledge, 
of  facts  relating  to  currency,  126. 
of  geographical  features,  127. 
of  census,  distances,  etc.,  127. 
of  surveys,  plats  and  streets,  128. 
of  areas  and  lines  of  towns,  counties,  etc,  128. 
of  matters  of  science  and  art,  129. 

in  patent  cases,  129. 
of  intoxicating  liquors,  129. 
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Judicial  notice  —  continued, 
of  laws  of  nf^ture,  130. 
of  seasons,  festivals,  coincidence  of  days,  etCt 

130. 
of  movements  of  heavenly  bodies,  etc.,  130. 
of  course  of  agriculture,  duration  of  life,  etc., 

130. 
of  ordinary  instincts,  physical  characteristics, 

etc.,  130. 
of  meaning  ol;  words  and  phrases,  131. 
of  the  scriptures,  131. 
of  abbreviations,  132. 
of  methods  and  customs  of  businss,  123,  133. 

of  railroads,  banks,  etc.,  123, 133. 
of  collateral  facts,  134,  135. 
of  facts  not  within  memory  of  judge,  134. 

no  evidence  necessaryj  134. 
judges  and  jurors  not  to  act  on  mere  private 
knowledge  of  special  facts,  135. 
Judicial  proceedings.     See    Copies,  DocuMsirrs, 
Judgments,  Records  of  Courts. 
regularity  presumed,  26. 
Judicial  discretion.    See  Discretion  ov  Court. 
Judicial  records.     See   Authentication,  Copies, 
Documents,    Judgments,     Bbcosds   of 
Courts. 
best  evidence  of,  199. 
when  lost,  211. 
Jurisdiction     See  Court,  Judgments. 

presumptions,  when  service  is  by  publication,  28. 
presumption  of  regularity  after  gainii^,  29,  30. 
must  appear  on  face  of  preceding  in  inferior 

courts,  31,  32. 
of  probate  court,  when  presumed,  32. 
essential  to  conclusiveness  of  verdict,  601. 
in  proceedings  in  rem,  626. 
essential  in  probate  proceedings,  627. 
presumptions  as  to,  628,  635. 
collateral  proof  of  want  of,  628. 
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Jurisdiction  —  continued. 

want  of.  apparent  on  face  of  proceedings,  628, 
629. 
domestic  judgments,  want  of  jurisdiction,  628. 
when  shown  by  extrinsic  evidence,  628,  629. 
inferior  courts,  630. 
want  of,  shown  by  extrinsic  evidence,  630, 
must  appear  of  record,  630. 
foreign,  courts,  632,  633. 
for  what  impeached,  633. 
proof  of  fraud,  633. 
courts  of  sister  states,  634. 
when  want  of  jurisdiction  may  be  shown,  634. 
rule  when  want  of,  appears,  634. 
evidence  to  contradict  record  as  to  jurisdic- 
tion, 634. 
jurisdiction  presumed,  635. 
Jurists,  as  experts,  370. 
Jurors,  proceedings  of,  privileged,  784. 
when  competent  as  witnesses,  784. 

as  to  what  facts,  784. 
deliberations  in  jury  room  inviolable,  784. 
misconduct  of,  785. 
how  proved,  785. 
Jury,  province  of.    See  Pkovince  op  Judge  and 
Jury. 
inspection  of  person  and  articles  by,  400,  401. 

in  criminal  cases,  402,  403. 
experiments  before,  406. 
not  to  decide  case  solely  from  view,  412. 
questioning  witness  by,  814. 
to  determine  whether  witness  impeached,  855, 

866. 
to  weigh  the  evidence,  901. 
to  pass  on  credibility  of  witnesses,  904. 
Justices'  courts.    See  Courts,  Judgments,  Jusxa- 
DICTION,  Records  op  Courts. 
jurisdiction,  not  presumed,  31. 
proceedings  of,  in  sister  states,  how  proved,  643. 
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Knowledge  of  law  presumed,  20. 

consequences  of  one's  own  act  presumed,  23. 
common  knowledge,  matters  of,  judicially  no- 
ticed, 135. 
witnesses  must  testify  from,  137. 
provable  by  similar  acts,  etc.,  142. 
collateral  facts  to  show,  145. 
burden  of  proof  as  to  facts  peculiarly  within.    See 

Burden  op  Proof,  179-185. 
means  of,  to  render  witness  competent,  306. 
to  render  expert  competent,  365. 
shown  by  cross-examination,  822. 
may  be  asked  of  impeaching  witness, 
867. 
of  correctness  of  memorandum  essential  to  use 
of,  to  refresh  memory,  880. 
Koran,  Mahometans  sworn  on,  733. 


Laches.    See  Negligence. 
Lading.    See  Bill  of  Lading. 
Landlord  and  tenant,  presumptions  from  possession 
of  tenant,  78. 
admissions  of  one,  as  against  the  other,  244. 
tenant  cannot  dispute  title  of  landlord,  ^6. 
may  show  eviction  by  title  paramount,  286. 

that  the  lease  was  void  and  never 

existed,  286. 
fraudulent   representations,   duress 
or  mistake,  286. 
payment  of  rent  as  estoppel,  286. 
conduct  of,  as  an  admission,  289. 
declaration  of  tenant  as  against  landlord,  355. 
parol  proof  of  customs  between,  468. 
when  bound  by  judgment  against  the  other,  604. 
Lands.    See  Conveyances,  Deeds,  Mortgages. 
value  of,  165,  166. 
expert  testimony  as  to,  384. 
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Lands — continued. 

conveyances  of,  under  statute  of  frauds,  416. 
memorandum  as  to  sale  of,  432,  433. 
records  relating  to,  provable  by  copies,  534. 
Land  ins:*  hearsay  admissible  to  prove  right  of,  305. 
Lapse  of  time,  raises  presumption  of  payment.    See 
Presumptions,  61-66. 
not  a  bar,  only  a  presumption,  63. 
presumption  after  less  than  twenty  years,  64 
not  a  bar  to  a  trust,  76. 
Latent  ambiguities,    See  Ambiouitt. 
definition  of,  479. 
parol  proof  of,  479. 

m  wills,  parol  proof  to  explain,  489,  490. 
in  deeds,  parol  proof  to  explain,  496. 
in  notes  and  bills,  parol  proof  of,  507. 
Law,  knowledge  of,  presumed,  20. 
effect  of  mistakes  as  to,  21. 
common  law  presumed  to  continue  in  force,  54. 
Law  mercliant,  judicial  notice  of,  110,  122, 123. 
l^w  of  foreign  countries,  presumptions  as  to,  83. 
proof  of,  112, 120. 

proved  by  lawyers  and  jurists,  370. 
unwritten  law  proved  by  expert  witnesses,  C14. 

who  may  testify  as  experts,  514. 
written  law,  by  authenticated  copy,  514. 
mode  of  authentication,  515. 
by  volumes  of  statutes,  515. 
Law  of  nations,  judicial  notice  of,  112. 
Law  of  na  ure,  judicial  notice  of,  130. 
Law  of  sister  states,  must  be  proved,  516. 
mode  of  proof  of  statutes  of,  516, 517. 
authenticated  copies,  517. 
unofficial  volumes,  not  competent,  517. 
expert  opinion  as  to  statutes,  518. 
unwritten  law  proved  by  experts,  518. 

latitude  allowed  in  such  cases,  518. 
by  judicial  decisions,  518. 
Law  of  the  road,  judicial  notice  of  123. 
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Law  questions,  decided  by  the  court,  172, 173. 

rule  in  criminal  cases,  173. 
Lawyers.     See  Attornbts,    Confidentiai.  Com- 
munications. 
as  experts  as  to  law,  370. 

as  to  value  of  service,  389. 
as  to  handwriting,  571. 
Laying:  foundation    for  impeachment.    See  Wit- 
nesses, 848-850,  853. 
in  case  of  parties,  854. 
recalling  witness  for,  856. 
Leading  questions,  general  rule  as  to,  815-^19, 
defined,  815,  819. 
what  are,  illustrations  of,  815. 
objection  to,  815. 

those  in  alternative,  when  proper,  815,  816. 
examples  of,  816. 

examples  of  those  not  leading,  816. 
exceptions  to  the  general  rul-e,  817. 
hostile  witnesses,  817. 
adverse  party,  817. 
introductory  questions,  817, 
as  to  identification,  817. 
want  of  recollection,  818. 
embarrassed  witness,  818. 
of  those  infirm  or  partially  incompetent,  818. 
as  to  former  contradictory  statement,  818,  849. 

conflict  as  to  this  rule,  818. 
relative,  not  an  absolute  term,  819. 
subject  one  of  judicial  discretion,  819. 
abuse  of  discretion,  819. 
reviewed  on  appeal,  819. 
how  cured,  819. 
may  be  asked  on  cross-examination,  8S4. 
when  witness  shows  bias  in  favor  of 

aminer,  824. 
controlled  by  court,  824. 
as  to  new  matter,  824. 
Leases,  best  evidence  of,  200. 
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Leases — continued. 

as  affected  by  statute  of  frauds.  417,  419. 

accepting  nrw  one,  effect  of,  419. 

parol  proof  as  to,  468. 

proved  by  attesting  witnesses,  540. 
Ledger,  as  book  of  original  entry,  584,  586. 

when  produced  as  book  of  account,  592. 
Legacy.    See  Leqatbb,  Wills. 
Legal  adviser.    See  Attorney. 
Legality  of  usage,  necessary  to  admit  parol  proof  of, 

474. 
Legatee,  parol  proof  as  to  identity,  485,  486. 

bound  by  judgment  against  testator,  603. 
Legislative  fournals,  as  to  due  passage  of  statute, 
118. 

proof  of,  519. 
Legislature*  judicial  notice  of,  105. 

acts  of,  judicially  noticed,  when,  113, 114, 118, 119. 

debates  in;  privileged,  780. 
Legitimacy,  presumptions  as  to;  See  PBBsaMPTioNS, 
92-96. 

weight  of  presumption  of,  92,  93. 

presumption,  when  conclusive,  92-94. 
Leasee*    See  Landlord  and  Tbnant,  Lisabes. 
Lessor.    See  Landlord  and  Tenant,  Leases. 
Letters,  dates  presumed  correct,  45. 

presumption  as  to  mailing  and  receipt  of,  46. 

answers  presumed  to  be  genuine,  46. 

best  evidence  of,  200. 

secondary  evidence  as  to  contents  of,  218. 

mode  of  cross-examination  as  to,  232,  850. 

competent  as  adTnUsions,  271. 
when  part  of  the  contract,  271. 
of  res  gestae y  271. 

written  to  a  party,  when  used  as  his  admlBsions, 
271. 

failure  to  reply  to,  effect  of,  271. 

not  g'*'^'^*ally  competent  for  the  party  writing^ 
271. 
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Letters — continued. 

presamption  from  possession  of,  271. 

connected  admissions  in,  received  together,  296. 

when  hearsay,  301. 

not  evidence  of  sanity  of  party  addressed,  301. 

when  not  part  of  res  gestae^  351,  360. 

trusts  created  by,  421. 

mistake  in  date  of,  shown  by  parol,  443. 

as  affording  a  basis  for  knowledge  of  handwri^ 

ing,  660. 
as  evidence,  5d9« 
preliminary  proof  of,  599. 
as  part  of  rea  gestae  or  admissions,  illustrations, 
599. 
when  in  favor  of  party  offering  them,  599. 
mere  hearsay,  unless  otherwise  competent,  599. 
secondary  evidence  as  to,  when  admissible,  589. 
letter-press  copies,  when  competent,  599. 
confidential   communications   of  *  husband  and 

wife  in,  755. 
delivery  of ,  a  "  transaction,"  793. 
impeachment  by  contradictory  statements  in, 
850. 
Letters  of  administration.    See  Exbcutos  ait d  Ad- 
ministrator. 
Letters  patent.    See  Patent. 
Letters  rogatory  defined,  719. 

foreign  depositions  taken  under,  719. 
Letters  testamentary.     See  Executor  and  Ad> 

MINISTRATOR. 

raise  presumption  of  death,  when,  59. 
Letter- press  copies,  in  comparison  of  handwriting, 
569. 

when  admissible,  599. 
L.evy  of  execution,  best  evidence  of,  199. 
Libel,  relevancy  of  character  in  actions  for,  148. 
License,  burden  of  proof  as  to,  179. 
Licensees  estopped  to  question  title  of  licensors,  287. 
Lien  of  bankers  on  deposits,  judicial  notice  of,  123. 
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Life.    See  Bibth,  Death,  Subyivobship. 
presumption  of  continuance  of,  56. 
presumption  as  to  love  of,  183. 
Life  insurance,  confidential  communications  to  physi- 
cians, 779. 
Ufe  tables,  to  show  expectation  of  life,  judicial  no- 
tice of,  130. 
admissibility  of,  594. 
Limitations,  statute  of.    See  Stattttb  of  Libhta- 

TIONS. 

Limits  of  civil  divisions,  judicial  notice  of,  107,  127, 

328. 
Liquors,  judicial  notice  of  intoxicating  nature  of,  129. 
Lis  mota,  defined,  315. 
what  necessary  for,  315. 

excludes  declarations  as  to  matters  of  public  in- 
terest and  pedigree,  315. 
Lx>cal  custom,  must  be  proved,  123. 

parties  to  contract,  when  bound  by,  473. 
Local  histories,  inadmissible  as  histories.    See  His- 
tories, 600. 
Local  laws,  when  judicially  noticed,  117. 

when  to  be  proved,  117,  119. 
Locomotive,  burden  of  proof  as  to  fires  set  by,  182. 

relevancy  of  other  similar  fires,  163, 164. 
Logarithms,  tables  of,  admissibility  of,  594. 
Log-boolcs,  as  evidence,  520,  525. 

when  competent,  525. 
Lost  documents.    See  Documents. 
Lost  instruments,  best  evidence  of  the  contents  of,' 
211, 216. 
search  necessary  to  admit  secondary  evidence, 

212. 
mode  of  proving  loss,  216. 
hearsay  declarations  not  competent,  216. 

but  admissions  of  party  may  be  received,  216. 
affidavits  not  competent  to  prove  loss,  216. 
notice  to  produce,  218,  219. 
objects  and  requisites  of,  219,  221. 
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Lo5t  instmments — continued. 

contents  of,  proved  by  a  preponderance  of  eyi- 

dence,  228. 
substance  of  such  document  only  required,  228. 
contents  of,  not  provable  by  declarations  of  third 
persons,  300. 
Lost  wills,  declarations  of  testator  as  to,  494. 
Lottery,  character  of,  judicially  noticed,  133. 
Lucid  intervais,  competency  of  witnesses  during, 

741. 
Lunacy,    See  Lnsai^ity. 


Machinery,  defective,  what  proof  relevant,  168. 
Machinists,  as  experts,  382. 
Madness.    See  Ij^sai^itt. 
Mas:netic  needle  judicially  noticed,  129. 
/v  ahometan,  how  sworn,  733. 
Mailing:  letters,  presumptions  from,  46. 
Maker.    See  Negotiable  Paper. 
Malice,  when  presumed,  24. 

Malicious  prosecution,  rumors  to  show  good  faith 
in,  155. 

relevancy  of  character  in,  155. 
Malpractice,  relevancy  of  evidence  as  to,  148. 

admissibility  of  medical  books  relating  to,  594. 
Manuscript.    See  Documents,  Wbitings. 
Maps,  relevancy  of,  135. 

competent  admissions,  272,  311. 

to  prove  public,  not  private  boundaries,  311. 
relaxation  of  rule  in  some  states,  311. 

must  first  be  proved  correct,  311. 
unless  ancient,  311. 

ancient,  evidence  of  what,  311. 

as  evidence,  520. 
Mark.    See  Handwriting. 

signing  by,  559. 

identifying  such  signatures,  559. 
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The  references  are  to  sections. 

Market  reports,  proved  by  newspapers,  598. 
Marriage.    See  Husband  and  Wipe,  Legitimacy 
Pedigree. 
relation,  presumptions  as  to,  13. 
presumption  of,  85,  86. 
proof  of,  in  crimiral  cases,  87. 
proof  of,  without  formal  ceremony,  88. 
illicit  connection,  how  changed  to  lawful,  88. 
presumptions  arisicg  from  relation  of,  89. 
when  infant  presumed  unable  to  consent  to,  97. 
registers  of,  proof  of,  by,  520-523. 
when  competent  at  common  law,  522. 
American  rule,  523. 
effect  of  statutes,  523. 
registers  of,  provable  by  copies,  524. 
certificates  of,  federal  statutes  as  to  proof  of, 

by  copy,  551. 
judgment  to  prove,  against  strangers,  605. 
burden  of  proving,  to  render  spouse  incompetent, 
762. 
Married  women,    See  Husband  and  Wipe. 

as  to  estoppel  of,  by  recitals  in  instruments,  285. 
Marshal,  presumption  of  authority  of,  36. 
Mason.    See  Free  Masons. 

as  an  expert,  382. 
Master  and  servant,  negligence  of  servant,  proof  of, 
162. 
proof  of  other  acts  of  negligence,  162. 
warranties  by  servant,  257. 
Material  alteration  of  writings.    See  Alteration. 
Materiality.    See  Belevancy. 

of  variance,  235. 
Matrons,  inspection  by  jury  of,  when  pregnancy 

? leaded,  397. 
common  knowledge,  judicially  noticed, 
135. 
Matters  of  law,  mistake  as  to,  effect  of,  21. 
Matters  of  science  and  art,  judicially  noticed,  129. 
Maturity  off  crops,  judicial  notice  of,  130. 
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Maxims,  Judicial  notice  of,  131. 
Meaning  of  words  and  phrases,  judicial  notice  of, 
131. 
parol  proof  of.    See  Parol  Evidbnob  to  Ex- 
plain Writings,  461-i63, 
in  wills,  parol  proof  of,  488. 
Means  of  knowledge.    See  Enowlbdgb. 
as  to  boundaries,  306. 
of  expert,  365. 

shown  by  cross-examination,  822. 
may  be  asked,  of  impeaching  witnesses,  867. 
Measurement,  judicial  notice  of,  127. 
Measures  and  weights,  admissibility  of  tables  of, 

591. 
Mechanics,  as  experts,  382. 
Medical  boolcs,  admissibility  of,  594. 
Medical  men.    See  Physicians. 
Meetings,  records  of.    See  Copies,  Municipal  Cor- 
porations, Records. 
Members  of  family,  acts  and  declarations  of,  as  to 

pedigree.    See  Pedigree,  317-320. 
Memoranda  under  statute  of  frauds,  432,  433. 
in  sale  of  lands  or  goods,  432,  433. 
requisites  of,  432,  433. 
parol  proof  to  vary  or  explain,  432,  433. 

as  to  consideration,  433. 
time  of  making,  433. 
need  not  be  formal  instrument,  433. 
nor  single  instrument,  433. 
for  refreshing  memory  of  witness.   See  Refbbbh- 
INQ  Memory,  877-^86. 
Memory,  competency,  when  defective,  742. 

refreshing.    See  Refreshing  Memory,  877-886 . 
tested  on  cross-examination,  826. 
Mental  capacity,  want  of,  shown  by  parol,  441. 
proof  of  declarations  of  testator  to  show,  492. 
want  of »  as  affecting  competency.    See  Cokpb- 
tency  op  Witnesses,  737-742. 
Mental  condition,  in  personal  injury  cases,  353. 
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Mental  condition  —  continued. 

opinions  of  ordinary  witnesses  as  to,  962. 

of  testator,  declarations  to  show,  492,  493. 
Mental  feelings,  declarations  to  show,  352,  353. 
Merchants,  as  experts,  388. 

as  to  handwriting,  571. 
Merger,  whan  parol  agreement  not  merged  in  writ- 
ing, 441. 

cause  of  action  not  merged  in  foreign  judgment, 
633. 
Messages.    See  Copies,  Documents,  Tslbgraics, 
Telephone. 

telegraphic,  how  proved,  209. 

by  telephone,  how  proved,  210. 

of  public  officers  privileged,  780. 
Midwife,  entry  by,  of  time  of  birth  admissible,  327. 
Mileage  of  witness  to  be  tendered,  798. 
Millers,  as  experts,  388. 
Millwrights,  as  experts,  388. 
Miners,  as  experts,  386. 
Ministerial  powers,  presumptions  as  to,  28. 
Ministers     See  Clebgymen. 
Misconduct  o>  jurors,  how  shown,  784,  785. 
Misconduct  of  offcers.    See  Conduct,  Otvicebs, 
Public  Oeeicers. 

no  presumption,  when  sued  for,  40. 
Misnomer,  effect  of,  485,  486,  679,  687. 
Misrepresentation,  as  element  of  estoppel,  277,  281. 
Misrepresentation  of  law,  no  ground  of  action  or 
defense,  22.  , 

Mistake  in  pleadings,  effect    of,  when  withdrawn, 
276. 

statute  of  frauds  does  not  prevent  proof  of,  434. 

proved  by  parol,  434,  481. 

as  to  dates,  shown  by  parol,  443. 

in  wills,  parol  proof  as  to,  483. 

intention  of  testator  to  govern,  483. 

as  to  name,  effect  of,  485,  486,  658,  679,  687. 

in  deed,  parol  proof  of,  495. 
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Mistake  of  fact,  shown  by  parol,  442. 
Mistake  of  law,  effect  of,  21. 
Mitigation  of  damages.    See  Damages. 

character  relevant  in.    See  Chabagteb,  148-150. 

rumors  relevant  in,  149. 
Mixed  questions  of  law  and  fact,  172. 
Models,  inspection  of,  414. 

production  of,  in  federal  courts,  802. 
Modification.    See  Alteration. 
Money,  judicial  notice  of,  126. 

effect  of  paying  money  into  court,  294.         • 

deposit  of,  a  "transaction,"  793. 
Monomania,  as  a  ground  of  incompetency,  741. 
Month,  judicial  notice  of,  130. 
Monuments,  best  evidence  of  inscription  on,  204. 

inscription  on,  to  prove  pedigree,  320. 

opinions  of  surveyors  as  tf>,  386. 
Moon,  judicial  notice  of  time  of  rising  and  settini^ 

of,  130. 
Moral  evidence,  defined,  4. 
Mortality  tables,  as  evidence,  130,  594. 
Mortgages,  best  evidence  of,  200. 

parol  proof  that  deeds  are,  451,  452. 
what  proof  relevant,  452. 
proof  to  be  clear,  452. 

parol  proof  not  to   contradict   the   mortgaffe, 
511. 

parol  proof  to  explain* ambiguities,  511. 

parol  proof  that  they  are  deeds,  not  admissible, 
511. 

parol  proof  to  show  true  consideration,  511. 

registeries  of,  as  evidence,  520,  531. 
Motive,  apparently  collateral  facts  to  show,  143. 

party  may  testify  as  to,  167. 
explaining,  1^. 

evidence  of,  when  inadmissible,  300. 

declarations  showing,  353. 

shown  by  cross-examination,  822,  826,  889,  830. 
Municipal  charters,  judicial  notice  of,  116. 
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The  references  are  to  sections. 

Municipal  corporations.    See  CoBPORATioifa. 
bound  by  admissions  of  officers,  when,  269, 
records  of,  as  evidence,  520,  526. 
ground  of  admission,  526. 
when  competent,  526,  534. 

for  or  against  corx)oration,  526. 
how  authenticated  and  proved,  527. 
provable  by  copies,  534,  802. 
weight  of  such  evidence,  537. 
production  of  books  of,  how  secured,  802. 
Municipal  courts,  presumption  as  to  jurisdiction  of, 
31. 
judicial  notice  of  ordinances  by,  117. 
Municipal  officers,  presumption  of  regularity  of  acts 
of,  35,  39. 
authority  of,  presumed,  36. 

extends  to  semi-official  persons,  37. 
presumed  to  have  performed  their  duty,  38. 
judicial  notices  of,  109. 
appointment  of,  presumed,  204. 
power  to  make  admissions  for  municipality,  269. 
records  of,  as  evidence,  520,  521,  526,  527. 
Municipal  ordinances,  when  judicially  noticed,  117. 
Municipalities,  inhabitants  of,  as  witnesses  ,269,  750. 

maps  of,  admissible,  311. 
Mutes,  competency  of,  as  witnesses,  737. 
Mutilation.    See  Alteration. 


Name,  presumption  of  identity  from,  99. 

abbreviation  of  christian  names  judicially  noticed, 
134. 

amendment  of  allegations  as  to,  234. 

mistakes  in,  effect  of,  485,  486,  658,  679,  687. 

compelling  persons  to  write  for  comparison,  563. 

alteration  in,  vitiates  instrument,  575. 
Narration  of  past  events,  when  hearsay,  348. 
Nations,  law  of,  judicial  notice  of,  112. 
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Natural  consequences  of   acts,  presumption  that 

persons  know,  23. 
Natural  evidence,    See  Keal  Eyidencb. 
Natural  lai^s,  judicial  notice  of,  130. 
Natural  presumptions,  discussed,  9. 
Nature,  course  of,  judicially  noticed,  130. 
Nautical  men,  as  experts,  387. 
Navigable  waters,  judicial  notice  of,  127. 
Navigation,  law  of,  judicial  notice  of,  123. 
Necessaries,  presumptions  as  to,  husband  and  wife, 
89. 

parent  and  child,  98. 
Negative  allegations,  burden  may  be  on  one  assert- 
ing, 178. 
Negative  evidence,  weight  of,  901. 
Negligence,  presumption  of,  14. 
liability  of  infants  for,  98. 
facts  apparently  collateral,  when  relevant,  161, 

162. 
proof  of,  by  other  specific  acts,  162. 
railroad  fires,  proof  of,  163,  164. 
burden  of  proof  in  actions  for  loss  of  goods,  etc., 

180. 
must  be  proved.    See  Burden  op  Pboop,  181, 

183-185,  190. 
proof  of,  prima  facie  case  sufficient,  181, 185. 
as  to  contributory  negligence,  183. 

when  accident  raises  inference  of,  183. 
not  shown  by  proof  of  repairs  since  accident, 
290. 
conflict  as  to  this  rule,  290. 
such  evidence  admissible  for  some  purposes, 
290. 
declarations  of  agents  of  corporations  to  show, 

360. 
experts  not  to  decide  as  to,  374, 
opinions  of  experts  as  to,  383. 
view  by  jury  in  actions  for,  410. 
not  excused  by  proof  of  usage,  469. 
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The  r^ference$  are  to  secUmu. 

Negotiable  paper.  See  ALTBBATioir,  Endobsbmbhtb, 
Parol  Evidencjb  to  EzPLAnr  WBrrnroa. 
pi«0TimptioD8  as  to,  43,  51 . 
presumption  from  acceptance  of,  70. 

E resumption  of  owDersnip  from  possession,  71. 
est  evidence  of,  200. 
declarations  of  former  owner,  248. 
admissions  of  joint  makers,  253. 
acceptor  of,  estopped  to  deny  genuineness  of  sig- 
nature, 288. 
and  competency  of  drawer,  288. 
but  not  want  of  genuineness  of  rest  of  instru- 
ment, 288. 
or  other  rames  or  title  of  holder,  288. 
trusts  created  by  recitals  in,  421. 
parol  proof  to  explain,  505-509. 

illustrations,  &05. 
as  to  amount,  506. 
payment  on  contingency,  506. 
collateral  agreement,  506. 

qualifications  of  rule  as  to  parol  proof  applied  to, 
507. 
fraud,  illegality,  alteration,  mistake,  want  of 
consideration,  etc.,  507. 
to  show  conditional  delivery  between  original 
parties,  507. 
delivery  in  escrow,  507. 
to  show  relation  of  parties,  etc.,  507. 
explanation  of  obscurities,  507. 
as  to  latent  ambiguity  in,  507. 
as  to  place  of  payment,  507. 
when  innocent  third  party  is  affected,  507. 
distinct  collateral  contract,  507. 
whether,  given  in  satisfaction  of  former  note,  507. 
that  note  had  been  discharged,  507. 
as  to  endorsements.    See  ENDOBSBMEinB    608, 

509. 
certificate  of  notary  as  to  protest  of,  557, 
alteration  in,  vitiates, '573. 
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Negotiable  paper — continued. 

immaterial  alterations  in,  effect  of,  574. 

examples  of,  574. 
material  alterations,  examples  of,  575. 

materiality  of,  question  for  court,  575. 
consent  to  alterations  in,  implied  from  blanks,  576. 
after  alteration,  when  may  sue  on  original  aebt, 

581. 
burden  of  proof  as  to  alteration  in,  581. 

explanation  of  alteration  by  holder,  581. 
want  of  consideration  or  forgery  as  defense,  621. 
payment  pleaded  as  defense,  622. 
conflict  where  plaintiff  has  not  made  proper 
credits,  622. 
execution  of ,  a  "  transaction, "  793. 
Negotiation.    See  Compromise. 
Neighborhood,  reputation  in,  impeachment  by,  862. 
Newspaper,  best  evidence  of  contents  of,  200. 
as  evidence,  598. 

when  admissible,  to  show  notice,  598. 
against  author,  598. 
as  to  trains,  market  reports,  etc.,  598. 
as  to  dissolution  of  partnership,  598. 
as  to  articles  published  therein,  598. 
New  trial,  use  of  depositions  in,  under  statute,  700. 
issues  and  parties  to  be  same,  701. 
statutes  must  have  been  complied  with,  701. 
when  granted  for  disobedience  of  order  exclud- 
ing witnesses,  808. 
for  erroneous  admission  or  exclusion  of  evidence, 
899,900. 
rule  where  error  not  prejudicial,  899,  900. 
Next  friend,  incompetent  as  to  transactions  with  a 

deceased  or  incompetent,  791. 
Nominal  parties,  admissions  by,  238. 
Non-access.    See  Access,  Husband  and  Wifx. 
Non-attendanceof  witness.  See  Witness      797-808. 
Non.expert  witness,  when  opinions  of,  competent. 
See  Opinions,  362-368. 
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Tke  reference  are  to  9ections, 
Nofl«]udicial  records,  authentication  of.    See  Xv- 

THKNTICATION,  CoPIES,  BbGORDS. 

Non-official  acts,  presumption  of  regularity  of,  35, 

40. 
Non^productioii  of  evidence,  presumption  from,  17, 

presumption   not  con- 
clusive, 19. 
effect  of,  on  mode  of  proof,  17. 
of  real  evidence,  effect  of,  405. 
Non-residence  of  witness.    See  Dbpositions,  Resi- 
dence, Witnesses. 
Nonsuit,  when  granted,  171. 

may  be  taken  on  stipulation  of  attorney,  258. 
granting  on  opening  statement   of   counsel, 
259. 
effect  of,  as  evidence,  613. 
evidence  offered  after,  814. 
Northampton  life  tables,  judicial  notice  of,  130. 

admissibility  of,  594. 
Notary  public,  presumption  of  authority  of,  36. 
judicial  notice  of,  110. 

certificates  of,  as  to  protest  of  bill  of  exchange, 
557. 
Notes  and  bills.    See  Endorsements,  Negotiable 

Paper. 
Notice  of  demand  and  protest,  parol  agreement  to 

waive,  509. 
^  otice  of  taking  deposition.    See  Depositions,  654, 
656,  657,  673-675. 
de  bene  esse,  654-658. 
service  of,  659. 

statutes  to  be  comolied  with,  675. 
requisites  of,  678-681. 

to  contain  names  of  witnesses,  etc.,  679. 
on  whom  served,  680. 
place  of  taking,  681. 
error  m,  687-689. 
waiver  of  defects  in,  689,  693. 
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Th0  rtftrencM  are  to  »eetUm», 

Notice  to  produce  docitinents.  See  Bbst  Evideitce, 
Copies,   DoouMEin?s,    Sbcondaby     £vi- 

DEI7CB. 

presumptiou  from  non-compliance,  17-19. 
wnen  necessary  to  admission  of  secondary  evi- 
dence of  writing^  218,  223. 
possession  of  documents  by  one  served  with  no- 
tice necessary,  218. 
such  possession,   when  shown,    jxresumed  to 
continue,  218. 
object  of  the  notice,  219. 
time  of  serving  the  same,  219. 
when  document  in  court,  219. 
further  examples  of  sufficient  notice,  220. 
requisites  of  such  notice,  221. 
smgle  notice  is  sufficient  for  several  trials,  221. 

even  if  in  different  courts,  221. 
must  clearly  designate  instrument,  221. 
mistakes  which  do  not  mislead  immaterial,  221. 
usually  in  writing,  221. 
on  whom  served^  222. 
on  attorney  or  agent,  222. 
where  document  is  in  hands  of  third  person, 
222. 
effect  of  non-production,  223. 
when  not  necessary  ^  224. 
when  tHe  proceeding  itself  notifies  that  produc- 
tion necessary,  224. 
where   possession  wrongfully   obtained   by  ad- 
verse party,  224. 
where  paper  itself  is  a  notice,  225. 
where  loss  or   destruction  of  document  is  ad- 
mitted, 225. 
where  party  testified  that  he  never  had  x>088es- 

sion  of  document,  225. 
where  parly  has  offered  to  produce  document, 

225. 
where  document  is  mere  memorandum,  225. 
where  the  documents  are  duplicates,  226. 
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Notice  to  produce  documents  —  continued, 
where  it  is  a  recorded  deed,  226.  • 
effect  of  production  after  notice,  227. 

such  document  or  writing  not  made  competent 

as  evidence,  227. 
right  to  inspect  documents  produced,  227. 
without  introducing  in  evidence,  2S1, 
conflict  as  to  right,  227. 
Notice  to  quit,  notice  to  produce  not  necessary, 

225. 
Notices,  proved  by  parol,  204. 
Notoriety  of  usage  and  custom  essential,  470,  4YL 
Notorious  facts,  judicial  notice  of,  135. 
Number  of  witnesses,  limiting,  814,  902. 
one  generally  sufficient,  902. 
preponderance  of  proof,  not  of  witnesses,  essen- 
tial, 902. 
where  testimony  is  cumulative,  903. 


Oathf  on  taking  depositions,  660, 
of  commissioner,  669,  677. 
sanction  of,  essential,  730. 
different  forms  of,  730. 
or  equivalent  required,  733. 

in  form  most  obligatory,  733. 
when  refusal  to  take  is  contempt,  800. 
Oblections  to  competency  of  witness. .  See  Compe- 
tency OP  Witnesses. 
Objections  to  depositions  under  state  statutes.  See 
Depositions,  687-696. 
waiver  of,  689,  690. 
suppression  of,  because  of,  704,  710. 
motion  to  suppress,  to  be  definite,  711. 
Objection  to  evidence,  as  not  the  best  evidence,  201. 
must  be  specific,  896. 

illustrations,  896   897. 
when  to  be  made,  896. 

1-8 
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Cbjectlons  to  evidence— continued, 
effect  of  general  objection,  896. 
when  sufficient,  897. 
when  limited  to  grounds  specified,  897. 
when  -pait  of  testimony  admissible,  ^TT. 
repetition  of,  897. 
Objects  fihown  to  jury  as  evidence.    See  Bbal  Evi- 
dence. 
Obstructing  the  attendance  of  witnesses.    See  Coh- 

TEMPT,  799,  806. 
Occupation,  questions  as  to,  on  cross-examination, 

833,  834. 
Offers  of  compromise.    See  Compbomisb. 
not  generally  admissible,  293. 
especially  when  expressly  made  without  preju- 
dice, 293. 
admissions  as  to  independent  facts,  illustratioDS, 
293. 
Offers  of  testimony,  when  error  to  reject,  897. 
Cffice,  acting  in,  presumption  of  appointment  from, 

40,  289. 
Office  bonds,  attesting  witnesses  not  necessary  to 

prove,  545. 
Office  copies,  defined,  535. 

seldom  used,  536. 
Officer,  presumption  from  acting  as.    See  Pbbsump- 
TioNS,  36-42,  289. 
presumption  of  continuance  as  an  officer,  54. 
should  npt  be  excluded  from  court  room  when« 

807. 
return  of,  as  evidence.    See  Betukns  ov  Ojvi- 

CERS,  648-650. 
when  privileged  from  arrest,  807. 
Officers  of  corporation.  See  Corporations,  Muiao- 

iFAL  Officers,  Officers. 
Officers  of  court.    See  Courts,  Offiobbs. 

judicially  noticed,  124. 
Officers  of  government,  judicial  notice  of,  106. 
Official  acts,  regularity  presumed,  25, 35, 38, 39, 41, 4S. 
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Official  appointment,  presumed,  40. 

Official  certificates,  as  evidence.   See  Cebth'icates. 

Official  character  presumed  from  actiog  in  office, 

36,  37. 
Official  communications,  privileged,  780. 
Ofiicial  duty,  presumption  of  performance  of,  38. 
Of  Jcial  registers,  competent  evidence,  520,  521. 
of  parish 8,  520. 

of  births,  deaths,  baptisms,  520,  522. 
of  bishops,  alcalde,  520. 
of  deeds  and  mortgages,  520, 
competent  as  to  what  facts,  521. 
when  provable  by  copies,  534. 
Old  age,  leading  questions  asked  of  those  in,  818. 
Old  writings.  »ee  Anciei^t  Documents,  Documents, 

Writings. 
Omissions,  parol  evidence  to  supply  those  in  docu- 
ments, 445. 
Onus  probandi.    See  Burden  ov  Proof. 
Open  and  close,  plamtiff  has  right  to,  195, 196. 
belongs  to  defendant,  when,  195, 196. 
matter  of  right,  196. 
Operation  of  railroads,  expert  testimony  as  to,  383. 
Opinion  evidence.  See  Expert  T£stimony,Opinions. 
Opinions.     See  Expert  Testimony,  Witnesses. 
of  witnesses  generally  inadmissible,  361. 
exceptions  to  the  rule,  361-394. 
ordinary  witnesses,  362-568 
experts.    See  Expert  Testimony,  369-394. 
opinions  of  ordinary   witnesses,    when   com- 
petent, 362-368. 
not  as  to  matters  requiring  special  study  and 

skill,  362-364. 
as  to  age,  reputation,  state  of  health,  362. 
as  to  physical  and  mental  condition,  362. 
as  to  intoxication,  identity,  etc.,  362. 
illustrations,  363. 

when  description  of  particulars  not  nec- 
essary, 363. 
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Opinions — continued. 

as  to  speed  of  railway  trains,  364.  , 

as  to  values,  365. 

qualification   of  such    witnesses  as  to 
such  facts,  365. 
on  question  of  sanity,  366. 
conflict  as  to  rule,  366. 
must  be  based  on  personal  knowledge,  366. 
of  sanity  in  will  cases,  367. 
miscellaneous  illustrations,  368. 
as  to  handwriting,  562,  568. 
in  scientific  books.    See  Soikntifio  Books,  593- 

596. 
latitude  in  cross-examination  as  to,  826. 
when  inadmissible  on  cross-examination,  838. 
impeachment  of,  by  former  contradictory  opin- 
ions, 853. 
Opium,  cross-examination  as  to  use  of,  826. 
Oral  testimony.    See  Parol  Evidencjb  to  Expi«Aiif 

Writings. 
Order  of  proof,  right  to  begin  and  reply,  195. 
general  rule  as  to,  809. 

discretion  of  court  as  to.    See  Witnessks,  809- 
811. 
when  subject  to  review  on  appeal,  811. 
all  evidence  on  subject  opened  to  be  introduced, 

809. 
evidence  not  to  be  given  piecemeal,  809. 
latitude  allowed  counsel  as  to,  illustrations, 

812. 
relaxation  of  this  rule,  illustrations,  812. 
must  relevancy  appear  at  time,  812,  813. 
*  must  appear  that  evidence  will  become  rele- 
vant, 813. 
caution  as  to  admitting  irrelevant  evidence, 
813. 
recalling  witness,  814. 
discretion  of  court  as  to,  814. 
abuse  of  discretion,  814.    * 
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Orders,  best  evidence  of,  199. 
Ordinances,  presumed  regularly  passed,  39. 

of  municipalities,  when  judicially  noticed,  117. 
Original  entries  in  books  of  account.    See  Books  of 

Account,  584. 
Original  evidence.    See  Best  Evidencb. 
Original  information,  not  to  be  conveyed  by  memor- 
anda to  refresh  memory,  882. 
Other  offences,  relevancy  of,  uttering  counterfeit 

coin,  143. 
conspiracy,     embez- 
zlement, 143. 
adultery,  false   pre- 
tenses, 143. 
homicide,  145. 
Ownership,  presumption  of  continuance  of,  53. 
presumed  from  possession,  77. 
cannot  be  proved  by  reputation,  300. 
cannot  be  proved  by  assessment  books,  300. 
Own  witness,  party  not  allowed  to  impeach.    See 
Witnesses,  857-859. 


Pagan,  how  sworn,  733. 

Pain,  exclamations  of,  as  part  of  rea  geatae,  352. 
Papers.    See  Alteration,  Best  Evidence,  Books 
AND    Papers,     Copies,     Deeds,     Docu- 
ments, Handwritinq,  Letters,  Spolia- 
tion, Writings. 

contents  of,  not  provable  by  hearsay,  300. 

production  of,  how  secured,  801. 
Pardon,  best  evidence  of,  199. 

provable  by  copy,  534. 

federal  statute  as  to  proof  of,  by  copy.  551. 

as  affecting  disability  for  infamy,  736. 

effect  on  privilege  of  witnesses,  892. 
Parents.    See  Children,  Husband  and  Wim. 

not  allowed  to  bastardize  child,  96. 
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Parents  —  continued. 

control  of,  over  children,  98. 
necessaries  for  children,  98. 
Parish  registers,  as  evidence,  520,  526. 
Parks,  judgments  to  show  existence  of,  605. 
Parol  evidence  to  explain  writings. 
to  prove  independent  facts,  202. 
to  prove  identity  or  genuineness  of  writing,  202. 
to  prove  contents  of  foreign  documents,  204. 
to  show  summary  of  accounts  or  documents,  205, 

388. 
in  England,  to  show  admissions  concerning  writ- 
ings, 206. 
conflict  as  to  rule  in  America,  207. 
not  allowed  where  law  requires  copies,  231. 
of  written  instruments  on  cross-examination,  232, 

838. 
as  to  leases,  419. 
of  resulting  trust,  425. 
to  explain  situation,  etc.,  under  statute  of  frauds, 

433. 
of  subsequent   modification    under   statute   of 

frauds,  434. 
of  fraud  or  mistake,  434. 
in  general,  inadmissible  to  vary  writings,  43^- 
511. 
reasons  for  the  rule,  437. 
existence  of  writing  must  first  be  established, 

437. 
prior  oral  agreements  merged  in  writing,  437. 
writing  deemed  to  express  exact  meaning,  437. 
contemporaneous  oral  agreements,  438. 

illustrations,  438,  439. 
rule  does  not  prevent  ^roo/o//rai*d,  440. 
no  contract,  when  consent  wanting,  440. 
latitude  allowed,  440. 
evidence  of  fraud,  strong  and  clear,  440. 
sealed  and  unsealed  instruments,  440. 
incapacity  of  contracting  parties,  441. 
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Parol  evidence  to  explain  writings  —  continued. 
illegality  of  contract,  illustrations,  441. 
mistake  of  fact,  442. 

reformation  of  contract,  442. 
lack  of  consent  to  contract,  442. 
mistake  in  insurance  policy,  442. 
mistake  as  to  dates,  illustrations,  443. 

dates  prima  facie  correct,  443. 
independent  and    collateral  contracts,  illustra- 
tions, 444. 
that  contract  never  had  existence,  444. 
when  writing  is  incomplete,  445. 
verbal  acceptance  of  written  proposal,  445. 
to  explain  bills  of  sale,  446. 
that  sale  was  made  by  sample,  446. 
parol  warranty    accompanying   bill    of   sale, 
446. 
writing  presumed  to  contain  entire  agreement, 
446. 
except  when  act  of  only  one  party,  446. 
subsequent  agreem^ents,  447-450. 
change  or  abandonment  of  contract,  illustrations, 
447. 
as  to  time,  place  and  mode,  447. 
that  written  contract  has  been  discharged,  447. 
not  necessary  to  prove  new  consideration,  447. 
same  rules  as  to  specialty  contracts,  448. 
as  to  contracts  within  statute  of  frauds,  449. 

tendency  of  decisions  in  United  States,  450. 
rescission  of  contract,  450. 
instrum,ents  apparently  absolute,  shown  to  be 
securities,  451,  452,  511. 
object  of  parties  may  be  shown,  451. 
real  intention  of  parties  to  be  ascertained,  452. 
not  limited  to  deeds  and  mortgages,  453. 
proof  to  be  clear,  453. 
general  rule  not  applicable  to  strangers,  454. 
where  rights  are  independent  of  instrument* 
454. 
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Parol  evidence  to  explain  writings— continued. 
to  identity  subject  matter  and  parties,  455-457, 
484,  485,  487. 
court  to  place  itself  in  situation  of  parties,  illus- 
trations, 455. 
to  identify  parties,  456,  457,  485,  487. 

illustrations,  456,  457. 
whether  person  acts  as  principal  or  agent,  etc., 

457. 
surrounding  facts,  458,  459,  479,  480,  486 . 
acts,  negotiations  and  statements  of,  parties  458. 
parties'  interpretation  of  instruments,  457. 
to  explain  ambiguity  in  instrument^  460, 479-481. 
words  not  to  be  added,  460. 
as  to  construction  of  instrument,  460. 

to  explain,  not  to  contradict  writing,  456,  460, 
479,  487,  496,  511. 
meaning  of  words,  illustrations,  461, 462. 
not  admissible,  unless  some  ambiguity  exists, 
463. 
intention  of  parties  to  govern,  463. 
court  simply  ascertains  meaning  of  writing, 
462. 
usage  of  trade.    See  Usage,  464-474. 
as  to  leases,  468. 

as  to  consideration.    See  Considbbation,  475- 
477. 
execution  and  delivery  of  instrument^  478. 
no  actual  execution  or  delivery,  478. 
delivery  on  condition  precedent,  478. 
when  only  bilateral  executory  contract,  478. 
when  obligation  to  sell  contingent,  478. 
latent  ambiguity,  479. 
not  appearing  on  face  of  instrument,  ilinstra- 
tions,  479. 
patent  ambiguity,  480,  481. 
defined,  480. 

when  no  extrinsic  evidence  received,  480. 
parol  evidence  not  admissible  to  show,  480. 
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Parol  evidence  to  explain  writings— continued. 

how  ascertained,  481. 
to  explain  inaccuracies,  481. 
instrument,  when  rendered  inox)erative,  481. 
mere  inaccuracies,  effect  of,  481. 
as  to  wills.    See  Wills,  482-494. 
as  to  deeds.    See  Deeds,  495-501. 
as  to  receipts.    See  Receipts,  502-604. 
as  to  negotiable  paper.    See  Negotiable  Papbb, 

505-509. 
as  to  notes  and  bills.    See  Nbgotiablb  Papbb, 
505-509. 
as  to  bills  of  lading j  510. 
when  recitals  in,  open  to  explanation,  510. 
to  show  that  no  goods  actually  received,  510. 
as  to  contractual  stipulations  in,  510. 
as  to  condition  of  the  goods,  510. 

burden  of  proof  as  to,  510. 
evidence  of  prior  parol  negotiations  510. 
receipt  of  goods,  510. 
as  to  mortgages,  511. 
to  identify  note,  511. 

when  inaccurately  described,  511. 
for  what  purpose  given,  511. 
when  to  contradict  mortgage,  511. 
not  admissible  to  show  mortgage  to  be  deed, 

511. 
to  show  true  consideration,  511. 
to  explain  ambiguities  in  mortgages,  511. 
to  apply  instrument  to  proper  subject  matter, 
511. 
not  to  change  same,  511. 
to  supply  defects  in  acknowledgments,  532. 
Parol  leases,  as  affected  by  statute  of  frauds,  417. 
Parson.    See  Clekgymen. 

Partiality,  cross-examination  of  witnesses  as  to,  830. 
shown  by  contradiction,  831. 
cause  or  grounds  of,  when  relevant,  831. 
discretion  of  judge  as  to,  831. 
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Parties.    See  Advbese  Party,  Plainttfp. 
admissions  by  real  and  nominal  parties, 
how  identified  by  parol,  456,  457. 
judgment  conclusive  upon,  601,  602. 
defined,  602. 
presence  of,  at  time  of  taking  deposition,  716. 

when  not  allowed,  716. 
examined  under  statutory  discovery,  725. 
what  parties  subject  to  adverse  examination,2725. 

nominal  parties  and  sureties,  725. 
formerly  incompetent  as  witnesses,  745. 
competent  under  equity  practice,  746. 
formerly  not  compelled  to  testify  for  adversary, 

747. 
prosecutor  in  criminal  cases,  747. 
effect  of  statutes  as  to  competency,  748,  749. 
refusal  to  testify,  personal  privilege,  749. 
adverse,  may  be  compelled  to  testify,  749. 
competency,  interest  of  husband  and  wife,  752. 
privileged  from  arrest,  when,  805,  806. 
not  to  be  excluded  from  court  room,  807. 
cross-examination  of,  844. 
latitude  allowed,  84:1,  845. 

discretion  of  court  as  to,  844 . 
as  to  matters  that  tend  to  criminate,  844. 

when  privilege  is  waived,  844. 
confined  to  matters  of  direct  examination,  845. 

conflict  as  to,  845. 
impeachment  of.    See  Witnesses,  854-866. 
ordinary  rules  do  not  apply,  854. 
can  party  impeach  his  own  witness,  857-859. 

not  bound  to  accept  such  testimony,  860,  861. 
Partners,  admissions  and  declarations  of,  249,  252. 

admissible  against  whom,  249,  252. 
agents  for  each  other,  249. 
hostility  of,  effect  upon  credibility,  249. 
dormant  and  deceased,  admissions  by,  249. 
admissions  of,  as  affected  by  statutes  of  limita* 
tion,  250. 
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Partners — continued. 

conflict  as  to  the  rule,  250. 
power  of  partner  to  bind  firm  after  dissolution, 
250, 1:51. 
such  admissions,  when  competent,  251. 
partnership  to  be  proved  before  admissions  re- 
ceived, 252. 
admission  by  all  the  partners  as  to,  252. 
books  of,  as  admissions  against  firm,  273. 

against  individual  members,  273. 
estopped  to  deny  existence  of  partnership,  278. 
when  trust  arises  from  fiduciary  relations,  428. 
competency  of,  as  to  transaction  with  partner  of 
deceased,  794. 
of  one  against  representative  of  deceased,  794. 
Partnership,  when  presumed,  48. 
presumption  as  to  dealings  of,  48. 

S resumption  of  continuance  of,  54. 
issolution  of,  newspaper  notices  as  to,  598. 
Part  payment.  See  Payment,  Presumptions,  61-70. 
Part  performance,  under  statute  of  frauds,  435. 

parol  evidence  to  prove,  435. 

original  agreement  must  be  proved,  436. 
Patent,  judicial  notice  of  matters  connected  with,  129. 

who  cannot  question  title  of  patentee,  287. 

federal  statute  as  to  proof  of,  by  copy,  551,  553, 
555,  556. 
Patent  ambigutiy.    See  AMBiGurrr. 

parol  proof  not  admissible  in  case  of,  480. 

definition  of,  480. 

how  ascertained,  481. 
Patent  office,  judicial  notice  of  officer  of,  108. 
Paternity,  inspection  of  child  to  prove,  404. 
Patterns,  production  of,  in  federal  courts,  802. 
Payment.    See  Presumptions,  61-70. 

of  note,  presumption  of,  43. 

presumed  from  lapse  of  time.    See  Pbesuhf- 
tions,  61-66. 

presumed  to  be  applied  on  debts  first  due,  69. 
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Payment  —  continued. 

presumed  from  acceptance  of  note  or  bill,  70. 

burden  of  proof  as  to,  177. 

by  partners,  as  affecting  statutes  of  limitation, 
250. 

into  court,  conclusive  admission  of  what,  90i. 

parol  proof  to  vary  mode  of,  438. 

time  of,  not  to  be  varied  by  parol,  439. 

parol  proof  as  to  place  of,  507. 

a  * 'transaction,"  793. 
Peace  and  war,  judicial  notice  of,  106. 
Pecuniary  interest,  rendering  witness  incompetent 

as  to  transactions  with  a  deceased,  791. 
Pedigree.    See   Birth,    Children,   Death,  Mab- 

BIAGB. 

declarations  as  to,  when  admissible,  316-328. 
when  made  by  legal  relatives,  illustrations, 
•  316. 
relationship  to  declarant,  how  proved,  317. 
independent  proof  of,  317. 
admissible,  even  though  hearsay  upon  hear- 
say, 317. 
general  repute  in  family,  317. 
need  not  be  part  of  res  gestae,  317. 
nor  contemporaneous,  317 . 
nor  rest  on  knowledge  of  declarant,  317.' 
nor  be  confined  to  ancient  facts,  317. 
statements  in  regard  to  particular  facts  relating 
to,  317. 
such  as  marriages,  births,  deaths,  316,  317. 
such  as  times  or  places  of  such  occurrences, 

317. 
such  as  legal  status  of  person,  317. 
in  general,  hmited  to  what  cases,  318. 
acts  and  conduct  also  admissible,  319. 
solemn  and  informal  declarations,  illustrations, 

319. 
preliminary  proof,  as  to  entries,  320. 
entries  on  family  bibles,  portraits,  320. 
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Pedigree  —  continued. 

entries  on  tomb  stones,  rings  and  memoriala,  320. 
weight  to  be  given  to  such  evidence,  321. 
not  comx>eteot,  unless  declarant  is  dead,  322. 
burden  of  showing  declarant's  death,  322 
no  objection  that  witnesses  are  living,  322. 
interest  of  declarant,  322. 
made  before  controversy  arose,  322. 
judgments  to  prove  against  strangers,  605. 
Penalties  and  forfeitures,  witness  may  claim  privi- 
lege from,  895. 
Pension,  best  evidence  of,  200. 
Pentateucti,  Jews  sworn  on,  733. 
Performance.    See  Pabt  Perfobmancb. 

of  duty  by  officer  presumed.  See  Pbesumftions, 
36-40. 
Perjury,  number  of  witnesses  necessary  to  convict 

of,  902. 
Perpetuate  testimony,  depositions  to,  720. 
Person,  inspection  of.    See  Inspection  av  thb  Feb- 

SON. 

Personal  injury,  burden  of  proof  as  to,  181. 
in  case  of  passenger,  181. 
specific  defect  need  not  be  proved,  when,  181. 
when  there  is  no  contract  to  carry,  181. 
declarations  as  to  pain,  when  admissible,  352. 
inspection  of  person  in  actions  for,  398,  399. 
not  compelled  in  federal  courts,  398,  399. 
conflict  in  state  courts,  398,  399. 
tendency  of  decisions,  399. 
discretion  of  court  as  to,  399. 
inspection  by  jury  or  court,  400. 
weight  of  positive  and  negative  testimony  as  to, 
901. 
Personal  property,  presumption  from  possession  of, 
53. 
owner  of,  how  affected  by  admissions  of  former 
holder,  245. 
strict  rule  in  some  states,  247,  248. 

179 
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Personal  property  —  continued. 

view  of,  by  the  jury,  410. 

memorandum  of  sale  of,  432,  433. 
Personal  representative.    See  Agezh?,  Exbottob 

AND  AdMINISTBATOR,  GUABDIAIT,  TbUBTEB. 

Personalty.    See  Pebsonal  Pbopbbty. 
Petit  jurors.    See  Jubobs,  Pbovincb  ov  Judgb  and 
JrBT. 

proceedings  of,  privileged,  784. 
Photographers,  as  experts,  388. 
Photographs  of  writings,  secondary  evidence,  206. 

to  be  proved  correct,  414. 

of  writing,  on  comparison  of  handwriting,  56d. 

as  evidence,  597,  414. 
preliminary  proof  of  accuracy,  597. 
question  for  court,  597. 

to  show  identity  or  portions  of  body,  597. 

to  show  appearance  of  person  or  place,  597. 

must  not  be  too  remote  in  time,  597. 

instead  of  view  by  jury,  597. 

of  public  documents,  597. 

of  instruments  not  obtainable,  597. 

as  a  basis  for  comparison  of  handwriting,  597. 

secondary  evidence,  597. 
Phrases,  meaning  of,  judicially  noticed,  131. 

explanation  of,  by  parol  evidence.    See  Paroi. 

Evidence  to  Explain  Wbitings,  461-463. 

Physical  condition,  inspection  to  show.  See  Inspbo- 

TION  0¥  THE  PEBSON,  PeBSONAL  InJUBY. 

Physical  examination.     See   Inspection  op  thb 

Pebson. 
Physical  feelings.    See  Bodily  Feelings. 
Physical  injury.    See  Inspection  ov  the  Pebsov, 

Pebsonal  Injubt. 
Physicians,  declarations  of,  not  proved  by  hearsay, 
300. 
when  competent  as  to  declarations  of  patient,  352. 

as  to  bodily  feelings,  352. 
as  to  cause  of  injury,  352. 
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Physicians  —  continued. 

statement  of  patient  to,  as  res  gestae,  358. 
as  experts,  310, 380. 
necessary  qualifications,  370. 
proper  cAiestions  to,  380. 
as  to  poise  18,  381. 
as  to  value  of  eeivices,  389. 
confidential  communications  to.    See  Convidsn- 
TiAL  Communications,  777-779. 
to  assistants  of,  777. 
Pictures  fLna  diagi  ams,  as  evidence,  414. 
Pistol,  inspection  of,  by  jury,  403. 
Placards,  parol  evidence  to  prove,  204. 
Place,  inspection  of.    See  View. 
Place  of  pa>  ment,  alteration  in,  vitiates  instrument, 

575. 
Plaintiff.    See  Parties. 

generally  has  burden  of  proof,  177. 
may  be  on  defendant,  177. 
Plans,  as  evidence,  414. 
Plats,  judicial  notice  of,  128. 

Pleadings.     See  Courts,  Judgments,  Rbcobds  of 
Courts. 
bad  reputation  proved  under  general  denial,  149. 
form  of,  as  affecting  iJurden  of  proof,  176. 
usually  throw  burden  on  plaintiff,  177. 
best  evidence  of,  199. 

when  lost,  211. 
amendment  of,  234,  235. 
admissions  in,  274-276. 
when  competent  as  evidence,  274. 
weight  of,  depends  on  what,  274. 

when  not  sworn  to,  274. 
amended  pleadings  competent  as  admissions, 

275. 
of  one  party,  not  competent  against  co-party. 

275. 
what  facts  admitted  by  demurrer,  275. 
use  of,  in  another  suit,  275. 
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Pleadins^  —  continued. 

when  conclusive,  276. 
withdrawal  of,  when  allowed,  276. 
construed  together,  when  offered  in  evidenoe,  296. 

use  of,  by  party  as  evidence,  296. 
trust  created  by  recitals  in,  421. 
as  to  judgment  in  estoppel,  620. 
Poisons,  chemical  analysis  of,  381. 

opinions  of  physicians  as  to,  381. 
Police.    See  Officers,  Public  Officbrs. 
Policy.    See  Insurance  Policy,  Public  Policy. 
Political  facts,   judicial  notice   of.    See  Judicial 

NOTICK,  105-111. 
Political  subdivisions,  judicial  notice  of,  107,  127. 
Population,  judicial  notice  of,  127,  133. 
Portraits,  inscription  on,  to  prove  pedigree,  320. 

as  evidence,  597. 
Position,  photographs  to  show  that  of  objects,  414, 

597. 
Positive  and  negative  evidence,  weight  of,  901. 
Posltiveness  of  answers  of  witnesses,  effect  of,  901. 
Possession,  presumption  of  its  continuance,  53. 
of  note  by  debtor,  presumption  from,  68. 
raises  presumption  of  ownership,  71. 
sustains  action  for  trespass,  trover  and  replevin, 

71. 
of  lands,  raises  presumption  of  title,  72. 
nature  of,  to  raise  presumption  of  title,  77,  78. 
effect  of  changes  in,  78. 
by  tenant,  presumption  from,  78. 
by  co-tenant,  presumption  from,  78. 
prima  facie  evidence  of  ownership,  354. 
declarations  of  possessor  as  res  gestae.    See 
Declarations,  354-358. 
Postmark,  opinions  as  to  genuineness  of,  388. 
Post  mortem  examination,  testimony  given  at,  in- 
admissible, 312. 
opinion  of  witnesses  based  on  facts  disclosed  at, 
380. 
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* 

Pound  keeper,  presumption  of  authority  ofj  36. 

Power  of  attorney,  consent  to  alterations  in,  when 
implied,  576. 

Predecessors  In  title,  admissions  of.  See  Admis- 
sions, 245-248. 

Pregnancy.    See  Adulteby,   Bastabdy,  Charac- 

TKB,  SkDUCTION. 

relevancy  of,  in  actions  for  seduction,  150. 
fact  of,  now  ascertained,  ancient  practice,  387 . 
Prejudice.    See  Bias  of  Wptnesses. 

shown  by  cross-examination,  822, 826,  829,  830. 
questions  tending  to,  836. 
when  inadmissible  on  cross-examination,  836. 
Preliminary  examination,  testimony  given  at.  342. 
Preliminary  questions  passed  on  by  judge,  17l,  201. 
qualification  of  expert,  one  for  court,  370,  371. 
may  be  leading  in  form,  817. 
Premises,  maps  or  photographs  of,  as  evidence.    See 

Maps,  Photographs. 
Prepayment  of  witness  fee  necessary,  798. 
Preponderance  of  proof,  discussed,  902. 
Presence  of  party  at  taking  of  deposition,  effect  of  ,716. 

of  witnesses.    See  Witnesses,  798-8(KB. 
Presiding  judge.    See  Judge,  Province  of  Judgb 
AND  Jury. 
certificate  of,  in  authentication  of  court  records, 

645,  646. 
incompetent  as  witness,  as  to  what,  782. 
Press  copies.    See  Copies,  Lettbb-Pbbbs  Copieb. 
Presumptions  in  general,  8. 
defined,  8. 
classification  of,  8. 
of  fact,  illustrations,  9. 

of  fact  distiDguished  from  circumstantial  evi- 
dence, 9. 
of  law,  conclusive  and  disputable,  10. 
of  innocence,  11-15. 
regarded  with  favor,  11, 100, 101. 
m  civil  and  criminal  cases,  11. 
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Presumptions  —  continued, 
illustrations  of,  12. 

as  to  acts  of  trustees  and  administrators,  12. 
observance  of  law  presumed,  12. 
good  faith  and  performance  of  duty  presumed,  12. 
that  witnesses  tell  the  truth,  12. 
in  case  of  fraud,  12,  22. 
as  applied  to  the  marriage  relation,  13. 
negligence  not  presumeid,  14. 

in  accident  cases,  qualifications  of  rule,  14« 
rule  not  applicable  to  common  carriers,  14. 
effect  of,  as  to  amount  of  evidence,  15. 

where  crime  is  in  issue  in  civil  cases,  15. 
where  insanity  is  pleaded,  186. 
from  spoliation,  fabrication  or  suppreaaion  oj 
evidence,  16-19,  289,  578,  579. 
illustrations  of,  16. 

does  not  entirely  dispense  with  proof,  17,  19. 
from  withholding  evidence,  illustrations,  17. 

when  no  presumption  arises,  18. 
from  non  production  of  evidence  not  within  con- 
trol, 18. 
of  knowledge  of  the  law,  20-23. 
exceptions  to,  21. 

effect  of  mistake  as  to  matters  of  law,  21. 
legal  effect  of  contracts,  22. 
misrepresentations  as  to  matters  of  law,  22. 
signing  instruments,  22. 
presumed  to  know  contents  of  contract,  22. 

consequences  of  one's  own  acts, 
of  malice,  24.  [23. 

in  cases  of  homicide,  24. 
of  regyJ-arity,  25-51. 
general  rule  as  to,  25. 
a«  to  regularity  injudicial  proceedlngn^  26- 

34,  635. 
of  jurisdiction,  illustrations,  26,  633,  635. 
presumption  not  allowed  to  contradict  record,  27. 
when  service  is  by  publication,  28. 
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Presumptions  —  continued. 

proceedings  after  gaining  juriadiction,  illustra- 
tions, 29,  30. 

in  federal  courts,  30. 
jurisdiction  not  presumed  in  inferior  courts,  31, 
32. 

in  justice  courts,  31. 

in  probate  courts,  32 . 
extraneous  evidence  to  show,  31. 
as  to  judgments  in  sister  states,  33. 
as  to  awards  of  arbitrators,  34. 
may  be  overcome  by  direct  proceedings,  BL 
of  official  authority  J  36,  37,  289. 
of  marshal,  collector,  notary  public,  36. 
of  attorney,  pouTid-keeper,  constable,  etc.,  36, 37. 
not  restricted  to  official  appointment,  37. 

nor  official  acts,  42, 
ofpcrtormanQe  of  official  duty,  38-40. 

illustrations,  38-40. 
by  municipal  officers,  39. 
of  prior  acts,  when  subsequent  ones  are  proved,  39. 

illustrations  and  limitations  of  rule,  40. 

acts  under  naked  statutory  power,  40. 
by  officers  of  private  corporations,  40,  49,  50,  528. 
of  appointment  of  officials,  36,  37,  40,  204. 
that  custodians  have  properly  kept  public  docu- 
ments, 40. 
statutory  presumptions  of  this  class^  4L 

acknowledgments,  41. 

laying  out  highway,  41. 

judicial  sales,  41. 
as  to  negotiable  paper,  43. 

time  of  endorsement,  43. 

acceptance,  43. 
from  recitals  in  documents,  44. 
of  due  execution  of  documents,  44* 

of  wills,  44. 
of  the  correctness  of  dates,  45. 
as  to  mailing  and  receiving  letters,  46* 


» 
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Presumptions  —continued, 
as  to  sending  telegrams,  47. 
arising  from  partnership  dealings,  48. 
knowledge  of  contents  of  books,  48. 
of  equal  interest  of  partners,  48. 
as  to  acts  of  corporate  officers,  49,  50. 
as  to  solvency  and  bankruptcy,  51,  53. 
miscellaneous  presumptions  from  general  course 
of  business,  51. 
of  continuance  of  existing  state  of  thingn^  52- 
55, 655,  698. 
of  condition  of  goods  in  transitu,  53. 
of  ownership  and  possession,  53. 
of  indebtedness,  53. 

as  to  seaworthy  condition  of  a  vessel,  54. 
as  to  partnership,  corporation,  agency,  54. 
as  to  custom,  peace  and  war,  54. 
as  to  form  of  government,  public  treaty,  54. 
as  to  coverture,  illicit  intercourse,  54,  88. 
as  to  character,  54. 
as  to  sanity  and  insanity,  55, 102. 
as  to  life,  56. 

presumptions  are  not  retrospective,  54. 
of  death  after  seven  years^  absence,  56,  67. 
nature  of  the  absence,  57. 

at  what  time,  58. 
when  in  less  than  seven  years,  59. 
raised  by  granting  letters  testamentary,  58. 
by  **specific  peril,"  59. 
as  to  survivorship  in  common  disaster,  60. 
as  to  payment,  61-70. 
from  lapse  of  time,  61,  62. 
grounds  of,  illustrations,  61. 
evidence  of,  61. 
less  than  twenty  years,  63,  64. 
time  excluded  when    creditor    had  no  right 

to  sue,  64. 
with  other  circumstances,  65. 
what  circumstances  suffice,  65. 
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Presumptions  —  continued, 
strengthen,  when,  65. 
how  rebutted^  illustrations,  66. 
by  part  payment,  66. 

by  facts  making  non-payment  probable,  66. 
by  admissions,  66. 
from  usual  modes  of  business^  67-70. 

debtors,  possession  of  evidence  of  debt»  67,  68. 
receipt,  67. 

cancellation  of  instruments,  68. 
how  rebutted,  68. 
none,  if  it  is  act  of  debtor,  68. 
acceptance  of  note,  70. 

as  to  pre-existing  debt,  70. 
that  payments  applied  on  notes  first  due,  69. 
f'om,  possession  of  property,  ll-SO, 
of  personal  property,  71. 

qualifications  of  rule,  71. 
from  possession  of  lands,  72. 
tortious  possession,  78. 
when  change  in  possession,  78. 
from  possession  by  tenant,  78. 
permissive  use,  79. 

the  presumption,  how  rebutted,  79,  80. 
effect  of  disabilities,  80. 
what  facts  are  relevant,  80. 
not  superseded  by  statutes  of  limitation,  75. 
corporeal  and  incorporeal  hereditament8,75 
nature  of  possession  necessary  to  raise,  77,  78. 
possession  to  be  hostile  and  exclusive,  77. 
evidence  to  be  clear,  77. 
as  to  grants,  73,  74. 

illustrations  of,  74. 
from  long  user,  74. 
that  trustees  have  made  proper  conveyances,  76. 

lapse  of  time  no  bar  to  trust,  76. 
as  to  laws  of  sister  states,  81,  82. 
whether  presumed  like  that  of  forum,  illustn^ 
tions,  81,  82. 
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Presumptions  —  continued. 

as  to  the  law  in  foreign  states,  83. 
whether  presumed  to  be  same  as  law  of  forum, 

83. 
as  to  legality  of  contracts,  84. 
arising  from  marriage,  13,  85-91. 
marriage  presum^ed  from   cohabitation   and 
reputation,  13,  86. 

cohabitation  and  reputation  to  concur,  86. 

weight  of  the  presumption,  86. 
in  civil  and  criminal  issues,  87. 

actions  for  criminal  conversation,  87. 
for  divorce,  87. 

direct  proof  in  criminal  cases,  87. 
not  from  illicit  cohabitation,  88. 

this  may  be  changed  to  lawful  connectioni  88. 

good  faith  of  the  parties,  88. 
without  formal  ceremony,  88. 
of  agency  from  marriage,  89,  759. 

how  shown,  89. 

as  to  purchase  of  necessaries,  89. 
of  coercion  of  wife  by  husband,  90,  9L 

in  civil  and  criminal  cases,  91. 

rebuttal  of,  limitations,  91. 
of  legUhnacy^  92-96. 
when  birth  during  coverture,  92. 
sexual  intercourse,  when  presumed,  92. 

presumption,  how  rebutted,  93. 
from  sexual  intercourse,  94. 
what  facts  are  relevant,  95. 
adultery,  effect  on  the  presumption,  95. 
neither  spouse  allowed  to   deny   sexual    inter- 
course, 96. 
as  to  infants,  97,  98. 
capacity  to  commit  crime,  97. 
to  consent  to  sexual  intercourse,  97. 
to  marriage,  97. 

of  testamentary  capacity  of  infants,  98t 
as  to  domicil  of  infants,  98. 
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Presumptions  —  continued, 
as  to  necessaries,  98. 
as  to  emancipation  of  infants,  98. 
of  infant's  liability  in  tort,  98. 

for  negligence,  98. 
as  to  infants  being  sui  juris,  98. 
as  to  identity,  99. 
conflicting  presumptiona,  100-102. 
that  of  innocence  prevails  oyer  other  Resump- 
tions, 11, 100, 101. 
in  conflict  with  presumption  of  sanity,  103. 
as  to  continuance  of  life,  100. 

of  existing  state  of  things,  100. 
relative  weight  of,  when  conflicting,  102. 
general  rules  as  to,  103. 

cannot  be  drawn  from  a  presumption,  103» 
must  be  based  on  facts,  103. 
of  law,  must  be  regarded  by  jury,  103. 
of  good  character,  156. 
of  due  care,  183. 

of  attempt  at  self-preservation,  183. 
in  will  cases,  187. 
of  sanity,  187. 
as  to  transactions  by  those  in  fiduciary  rela- 
tions, 188,  428. 
of  undue  influence  in  will  cases,  189. 
possession  of  document  presumed  to  continue, 

218. 
that  account  is  correct,  when,  289. 
of  trust,  fiduciary  relations,  428. 
that   writing  contains    entire   agreement,    437, 

446. 
legal,  parol  proof  not  admissible  to  contradict, 

431. 
that  usage  is  reasonable,  469. 
of  regularity,  corporate  writings,  528* 
of  ownership  of  corporate  stock,  528. 
as  to  alterations^  578. 
English  rule,  578. 
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Presumfrtioiis  —  continued, 
conflict  in  America,  578,  579. 
burden  of  proof  as  to  alterations,  579. 
effect  of  suspicious  circumstances,  579. 
of  continued  residence  of  witness,  655. 
of  regularity,  depositions,  669,  676,  677. 
of  continuation  of  cause  for  taking  deposition, 

698. 
none,  from  failure  of  party  to  testify,  7^9. 
Previous  conviction.    See  CoNYicnon. 
Price,  not  to  be  shown  by  parol,  when,  438. 
Priest,  privileged  communications  to,  776. 
Prima  facie  evidence,  defined,  7. 
Primary  evidence.    See  Best  Evidbnob. 
defined,  7. 
discussion  of,  198. 
Principal,  bound  by  declai*ationa  of  agent,  when, 
256,257. 
parol  proof  of  relation  of  principal  and  agent,  465. 
mcompetent  as  to  transactions  with  deceased  or 
incompetent  surety,  791. 
Principal  and   agent.     See   Aqejstt,    JuDGMBirrs, 

Principal. 
Principal  and  surety.    See  Judgments,  Principal, 

Surety. 
Prison,  attendance  of  witnesses  confined  in,   how 
secured,  803. 
witnesses  may  be  confined  in,  when,  804. 
witnesses  not  to  be  arrested  and  confined  in,  805. 
Prison  records,  as  evidence,  520. 
Private  boundaries.    See  Boundabieb. 
Private  corporations,    See  Cobpobatioks. 
Private  entries.    S—  Entries. 
Private  statutes,  judicially  noticed,  when,  119. 

proof  of,  513. 
Private  writings,  See  Alteration,  Attesting  Wit- 
NE^Es,  Books  oe  Account   DocnMXNTs, 
Handwriting. 
best  evidence  of,  200. 
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Privies,  same  right  as  original  parties  under  deed,  284, 
classes  of,  603. 

in  law,  blood,  estate,  603. 
judgments,  when   admissible  against,   illustra- 
tions, 603. 
between  whom,  603,  604. 

testator  and  heirs  or  renresentative,  603. 

not  representative  ana  heirs,  604. 
corporations  and  stockholders,  QOi* 
agent  and  principal,  when,  604. 
landlord  and  tenant,  when,  604. 
Prlvlles:e  of  witnesses.    See  Witnessbs,  887-895. 
compulsory  inspection  of  person,  402. 
from  arrest,  depositions,  671. 
under  bill  of  discovery,  726,  729. 
and  parties  from  arrest,  805,  806. 
Privileged  communications,  affairs  of  state,  780. 
what  are,  illustrations,  780. 
arbitrators  privileged,  781. 

when  competent  witnesses,  781. 
judges  privileged,  782. 

when  competent  witnesses,  782. 
grand  jurors,  proceedings  of,  privileged,  783. 

when  competent  witnesses,  783. 
petit  jurors,  proceedings  of,  privileged,  784. 
when  competent  witnesses,  784. 
as  to  misconduct  of  jury,  785. 
telegrams,  when  not  privileged,  789. 
testimony  as  to  transactions  with  deceased  or 
incompetent  persons,  when  privileged.  See 
Competency  op  Wftnesses,  790,  795. 
Privity,  kinds  of,  240. 

admissions  by  those  in.    See  Admissions. 
Privity  of  Interest,  renders  admissions  competent, 

240. 
Probable  cause  in  malicious  prosecution,  evidence 

to  show,  150. 
Probable  consequences  of  acts,  persons  presumed 
to  know,  23. 

180 
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Probate,  decree  in,  judgment  in  rem,  623. 

conclusive  as  to  what,  626. 

.  settlement  of  estates,  probate  of  will,  etc.,  626. 
not  as  to  death  of  testator,  626. 

jurisdiction  essential,  627. 

fraud,  collusion  and  mistake  shown,  627. 

where  person  alive,  627. 
Probate  courts,  presumption  as  to  jurisdiction  of, 

32. 
Probate  proceedings,  best  evidence  of,  199. 

judgments  to  prove  against  strangers,  605. 

in  sister  states,  proof  of,  643. 
Process,  witnesses  and  parties  privileged  from  ser- 
vice of,  805,  806. 

to  procure  attendance  of  witnesses.    See  Sub- 

PCENA. 

Prodamations,  judicial  notice  of,  122. 
proof  of,  519. 

proved  by  public  gazettes,  598. 
Pt  educe,  notice  to.    See  Notice  to  Pboduce. 
Production  of  documents,  how  secured.    See  No- 
tice TO  Pkoduce,  Subpoena  Duces  Tecum. 
Professional  confidence.    See  Coneidential  Com- 
munications. 
Professional  men.     See   Attobney,    Clebgymxn 

Physicians. 
Promise  of  marriage,  actions  for  breach  of,  rele- 
vancy of  character  in,  150. 
Fromise  of  partner,  when  binding  on  firm.    See 

Paetnees,  249-251. 
Promissory  notes.    See  Negotiable  Paper. 
Proof,  when  ud necessary.    See  Admissions,  Judi- 
cial Notice,  Presumptions. 
distinguished  from  evidence,  3. 
of  private  statutes,  119. 

of  bad  reputation,  under  general  denial,  149. 
of  financial  standing,  relevancy  of,  119, 157,  158. 
of  good  character,  15t). 
of  defective  machinery,  what  relevant,  163. 
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The  references  are  to  teeiionim 

Proof  —  continued. 

of  motive,  intent  and  belief,  167. 
mode  of  proving  telegrams,  208. 
failure  of,  fatal  to  action,  235. 

not  cured  by  amendment,  235. 
of  surrender  of  interests  in  land,  418. 
of  guaranty,  430. 

order  of.    See  Order  op  Proop,  809-812. 
Proper  custody,  ancient  documents  to  come  from, 

544. 
Proper  management  of  railway  trains,  expert  evi- 
dence as  to,  383. 
of  vessels,  expert  evidence  as  to,  387. 
Property,  presumption  from  possession  of,  53,  71, 72. 
admissions  by  former  owners  of.    See  Admis- 
sions, 245-248. 
Proponent  of  will.    See  Burden  op  Proop. 

incompetent  as  to  what,  7d5. 
Prosecutor,  competency  of,  in  criminal  cases,  747. 
confidential  communications  to,  privileged,  7j67. 
privileged  as  to  affairs  of  state,  780. 
Prostitfit.on.    See  Character,  Chastity. 

relevancy  of  acts  of,  152,  836. 
Protection  of  witnesses  from  self -crimination.    See 
Witnesses,  887-895. 
from  arrest,  805,  806. 
Protest  of  negotiable  paper.    See  ENDOBSEMErqrs, 
Negotiable  Paper. 
certificates  of  notary  as  to,  557. 
Province  of  Judge  and  Jury.    See  Court,  Judge, 
Jury. 
existence  of  statute,  question  for  court,  118. 
jury  •pOBaes  on  weight  of  evidence,  171. 
jury  determines  questions  of  fact,  171-173. 
judge  passes  on  competency,  171. 
control  of  judge  over  trial,  171. 
questions  determined  by  judge,  172. 
reasonable  time  and  care,  172. 
interpretation  of  contracts  and  statutes,  172. 
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The  references  are  to  seeUone, 

Province  of  Judge  and  Jury— contiDiied. 
in  criminal  cases,  173. 

judge  to  pass  on  preliminary  questions,  201. 
as  to  admissibility  of  evidence,  591. 
as  to  competency  and  weight  of  evidence,  749. 
as  to  questions  of  fact,  903. 
as  to  credibility  of  witnesses,  903. 
Public  and  general  interest,  matters  of,  how  proved. 

See  Hbabsay  Evidbncb,  30i-306. 
Public  agents,  ix>wer  to  bind  principal,  how  limited, 

257. 
Public  boundaries.    See  Boundaries. 
Public  corporations.  See  MunioipaIi  CoBPORATiONSf 
Municipal    Offices,  Public   Kecordb, 
Rbcobds. 
Public  documents.    See  Copies,  Documents,  Pub- 
lic Records,  Records,  Rboistbbs. 
presumed  to  have  been  properly  kept  by  custo- 
dians, 40. 
best  evidence  of,  199. 
provable  by  copies,  534,  535. 
Public  history,  facts  of,  judicially  noticed,  125. 
Public  holidays,  judicial  notice  of,  1^. 
Public  officers.  See  Municipal  Officers,  Offigbbs. 
acts  and  appointment  of,  proved  by  parol,  204. 
admissions  of  one  of  a  bo^rd,  254. 
books  of,  competent  evidence,  illustrations,  520, 
521. 
Public  policy,  contracts  void  under,  parol  proof  of, 
441. 
usages  not  to  conflict  with.  469,  474. 
parol  proof  where  deed  is  against,  495. 
as  to  competency  of  husband  and  wife  as  wit- 
nesses, 751. 
Public  prosecutor.    See  Prosecutor. 
Public  records.     See  Authentication,  Bsett  Evi- 
dence, Copies,  DocumsntB|Pubuo  Writ- 
ings, Records. 
best  evidence  of,  199. 
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Public  records — continued.. 

contents  of,  proved  by  secondary  evidence,  204« 
generally  admissible,  520,  526. 
grounds  of  admission,  520. 
land  tax  assessment,  520. 
prison,  custom-house  and  log-books,  520. 
records  of. miners'  claims,  5^. 
registered  letters,  520. 
attendance  at  school,  520. 
city,  village,  school  district,  520, 526. 
town,  board  of  supervisors,  520,  526. 
clerk  of  court,  house  of  correction, 
520. . 
when  provable  by  copies.    See  Authentication, 
Cebtipicatks,  53i. 
Public  rumor,  relevancy  of,  in  actions  for  libel  and 
slander,  119. 

for  malicious  prosecution,  155. 
ordinarily  inadmissible,  303. 
Public  statutes,  definitions  of.  111. 
what  are,  114. 

Broof  of,  513. 
ic  writings.    See  Documents,    Public  Rec- 
ords^ Records. 
Purchase^r,  when  bound  by  admissions  of  vendor, 
245,  246. 
when  made  after  sale,  246. 
bound  by  what  judgments,  603. 
Purpose.    See  Intention. 


Quakers,  how  sworn,  733. 

Qualification  of  experts,  question  for  court,  370, 371. 
of  various  classes  of.    See  Ezfbbt  Testimony, 
380-390. 
Quantity,  allegations  as  to,  amendment  of,  234. 
Questions  tending  to  degrade  or  disgrace  witness. 
See  Witnesses,  836-846. 
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Questions — continued. 

hypothetical.     See  HtpothetioaIi  QtTES- 

TIONS. 

Questions  for  court  and  Jury.    See  Pbovii?cb  of 

JuDGB  AND  Jury. 
Questions  of  law,  when  court  decides,  173. 
Quo  warranto  proceedings,  burden  of  proof  upon 

whom,  191. 
effect  of  certificate,  191. 


Race,  inspections  to  show,  404. 

Railroad  charters,  judicial  notice  of,  115. 

Railroads.    See   Admissions,  Common    Cabbibbs, 

COEPOBATIONS,  NeGLIGBNCB. 

modes  of  business,  judicially  noticed,  133. 
fixes,  relevancy  of  proof  of  defecttve  machinery, 
163, 164. 

Eroof  of  other  fires,  163,  164. 
urden  in  actions  for  damages  resulting  fromi 
182. 
best  evidence  of  rules  of,  200. 
speed  of  train,  opinions  as  to,  364. 
expert  testimony  as  to  management  of,  383. 
when  competent,  383. 
Railroad  time  table,  proved  by  newspapers,  598. 
Rape,  presumption  of  incapacity  of  children  to  com- 
mit, 97. 
as  to  proof  of  former  acts  of  intercourse,  846. 
cross-examination  as  to  chastity  of  prosecutriz, 
846. 
Rate  of  Interest,  effect  of  alteration  of,  575. 
Real  evidence,  defined,  7. 
in  general,  395,  396. 
ancient  practice  as  to,  396. 
inspection  of  persons  and  articles.    See 

TioN,  396-404. 
effect  of  non -production  of,  405^ 
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The  references  are  to  fectiofiM^ 

Real  evidence ~  continued. 

experiments  and  tests  in  presence  of  ixojt  406« 
view  by  jury.    See  View,  407-412. 
experiments  out  of  court.  See  £zPEBiMEin»,  413. 
models,  diagrams  and  photographs  as  evidence. 
414.    • 
accuracy  of,  must  be  proven,  414. 
Real  parties,  admissions  by,  238. 
Realty,  presumption  from  i)ossession  of,  72,  73. 

conveyance  of.    See  Conveyancb,  Deeds,  Mobt* 
GAGES,  Statute  op  Frauds. 
Reasonable  care,  mixed  question  of  law  and  fact. 

172. 
Reasonable  doubt  in  civil  cases,  15,  €03. 
Reasonable  notice  for  taking  depositions,  657,  678. 

for  inspection  of  documents,  728. 
Reasonable  time,  mixed  question  of  law  and  fact, 

172. 
Rebuttal  of  presumption  of  payment  from  lapse  ol 
time,  66. 
of  improper  motive,  conduct,  etc.,  168,  875,  876. 
explanation  of  other  testimony,  168. 
of  irrelevant  testimony,  169,  876. 
of  incompetent  or  immaterial  evidence,  169,  876. 
of  statements  constituting  admissions,  295. 
of  admissions,  297. 
Rebutting  evidence,  defined,  809. 
Recalling  witnesses,  discretionary  power  as  to,  814. 
Receipts*  presumption  of  payment  from,  67. 
not  conclusive,  67,  502. 
best  evidence  of,  200. 

secondary  evidence  as  to  the  contents  of,  218. 
as  admissions,  272. 
Ixusts  created  by  recitals  in,  421. 
parol  proof  to  show  note  a  receipt,  438. 
open  to  explanation,  illustrationsi  502. 
rule  when  they  purport  to  be  full  aettlementi 

502. 
effect,  when  not  explained,  503. 
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The  references  are  to  aecHone* 

Receipts  —  continued. 

overcome  by  clear  and  convincing  testimony, 

503. 
when  in  form  receipts,  bat  in  fact  contracts,  503. 
when  partaking  of  nature  of  both,  503. 
best  evidence  of  contents  of,  503. 
for  attached  proi)erty,  503. 
warehouse  receipts,  504. 
proved  by  attesting  witnesses,  540. 
Recitals  of  jurisdiction,  presumption  in  favor  of,  27. 

in  documents,  presumption  from,  44. 
Recognition  of  relationship  by  family.    See  Pedi- 
gree. 
of  agent  by  principal.    See  Agents,  PRiNCiPAii. 
Recognizance  of  witnesses,  B04. 
Recorded  deeds,  as  evidence.    See  Doouments,  531- 
534. 
statutes  affecting  same,  550. 
Records.     See   Authentication,    Books  of   Ac- 
count,    Certipicates,    Copies,     Docu- 
ments, Official  Registers,  Public  Rec- 
ords, Registers,  Writings. 
no  presumption  allowed  to  contradict,  27. 
of  a  public  nature,  best  evidence  of,  199. 
non-judicial  records,  551. 
proof  of,  551. 

federal  statutes  as  to,  551. 
mode  of  authentication,  551. 
applicable  to  what  instruments,  551. 
department  records,  proof  of,  552. 
federal  statutes  as  to,  552. 
applicable  to  what  records,  552. 
statute  must  be  strictly  pursued,  553. 
authentication  of.    See  Certificates,  563- 
557. 
copies  of,  not  evidence  as  to  unofficial  acts,  554. 
Records  of  courts-    See  AuTHSNTiCATioif,  Gsbtivi- 
CATEs,  Copies,  Judgments. 
best  evidence  of,  199. 
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Records  of  courts — continued, 
proof  of  parts  of,  638. 

verdict,  638. 
of  same  court,  how  proved,  639. 
of  same  state,  how  proved,  640. 
by  copies,  certified  or  exemplified,  640. 
original  records',  640. 
how  authenicated,  640. 
insufficient  proof  of,  640. 
of  foreign  countries,  how  proved,  641. 
by  copy  or  certificate,  641. 
mode  of  authentication.     See    Authbntioa- 
TioN,  6d0-642. 
of  sister  states,  how  proved,  643. 
federal  statutes  as  to  authentication  of,  643. 
not  exclusive,  643. 

to  what  record  the  statute  applies,  643. 
of  justice  courts,  643. 
of  federal  courts,  how  proved,  644. 
attestation  by  clerk,  645. 
statutes  to  be  complied  with,  645. 
by  deputy,  645. 
form  and  sufficiency  of,  645. 
certificate  of  judge,  646. 
sufficiencv  of,  646. 
form  of,  646. 
seal  annexed,  647. 
Records  of  municipal  corporations.    See  Munici- 
pal Corporations. 
as  admissions,  269. 
as  evidence,  526,  527. 
Records  of  private  corporations*    See  Corpora- 
tions. 
as  admissions,  272. 
as  against  officers  and  members  having  access, 

272. 
as  evidence  in   actions  on  stock  subscriptions, 

272, 529. 
as  evidence.    See  Corporations,  528-530. 
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T%e  references  are  to  aeeUofu, 

Record  title,  effect  on,  of  declarations  of  possessor, 

357. 
Re-direct  examination.    See  Witnesses,  874-876. 
Re-examination,  impeached  witness  may  explain 
on,  856. 
of  witnesses.    See  Witnesses,  874-876. 
Referees,  power  to  compel  attendance  of  witness, 
797. 
witnesses  before,  privileged  from  arrest,  805,  806. 
Reference  to  books  for  collateral  facts  by  court,  134. 
Refreshing  memory  by  testimony  taken  at  former 
trial,  346. 
aubpcRna  duces  tecum  not  used  to  obtain  books 

and  papers  for,  801. 
of  witnesses,  use  of  memoranda,  877  886. 
when  allowed,  878. 
when  merely  to  assist  memory,  878. 

illustrations,  878,  885. 
when  the  memorandum  to  be  made,  878,  882. 
production  of  memoranda  in  court,  879. 

when  not  necessary,  879. 
cross-examination  as  to,  879. 
inspection  by  counsel  and  jury,  879. 
discretionary  to  make  witness  produce  Writine, 

879. 
when  not  made  by  witness,  880. 

witness  must  know  it  to  be  correct,  880. 
copy  of  writing,  when  used,  examples,  881. 

when,  though  original  is  in  existence,  881. 
must  it  be  contemporaneous  with  the  fact,  882. 
when  made  ex  post  facto,  882. 

circumstances  of  suspicion,  882. 
mode  of  using  memoranda,  883. 
to  be  used  only  when  memory  needs  afisist- 
ance,  883,  884. 
memoranda  which  awaken  no  recollection,  884. 
must  be  known  to  be  correct,  884,  88S. 
to  be  contemporaneous,  884. 
examples,  B84,  885. 
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The  references  are  to  sectUm** 

Refreshing  memory  —  contmued. 

details,  whjen  witness  allowed  to  read,  885. 
use  of  memoranda  as  evidence,  886. 
not  necessary  if  witness  remembers,  886. 
when  he  does  not  remember,  but  knows  it  to 
be  correct,  886. 
other  modes  of  refreshing  memory,  886. 
Reformation  of  contract.    See  Parol  Eyidbnob  to 
Explain  Wbitings. 
effect  of  statute  of  frauds,  435. 
proof  of  mistake  of  fact,  442. 
Recusal  of  witness  to  answer.    See  Witnesses,  887- 
895. 
when   ground   for   suppression   of    deposition, 

707. 
to  attend  trial,  when  contempt  of  court,  799. 
to  testify,  when  contempt  of  court,  800. 
to  produce  books  and  papers,  when  contempt, 
801. 
K  egisters.    See  Official  Registers. 
kegularity.    See  Presumptions,  25-51. 
Rejection  of  evidence,  when  ground  for  new  trial, 

899,900. 
Relationship.    See  Children,  Husband  and  WmBf 
Parents,  Pedioree. 
how  proved,  303. 
when  trust  arises  from,  428. 
no  effect  on  competency  of  witness,  791. 
Relative,  de^slarations  of,  as  to  pedigree.    See  Pedi- 
gree. 
competency  of,  as  witness,  791. 
Release,  proved  by  attesting  witness,  540. 
Relevancy  of  matters  to  prove  title  by  adverse  pos- 
session, 80. 
of  proof  that  illicit  connection  has  become  law- 
ful, 88. 
definition  and  general  rules,  136-139. 
evidence  to  be  confined  to  issue,  136. 
facts  too  remote,  136. 
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The  references  are  to  secHons, 

Relevancy  —  continued. 

what  matters  are  relevant,  136, 137. 
rules  for  determining,  illustrations,  138. 
opportunity,   desire,   conduct,  demeanor   ac- 
companying acts,  138,  13Q, 
facts  raising  reasonable  inference,  139. 
experiments,  models,  etc.,  139. 
notoriety,  1^. 
question  for  the  court,  139. 
condition  at  one  time  by  that  at  another,  139. 
similar  facts,  inference  from,  1S9. 
of  acts  between  strangers,  res  inter  alios  acias, 
UO. 
generally  irrelevant,  illustrations,  140. 
similar  contracts  with  others,  140. 
similar  wrongful  acts,  140. 
acts  between  parties  and  strangers,  140, 
qualifications  of  the  rule,  141, 142. 
facts,  apparently  collateral,  may  be  relevant,  141. 
acts  part  of  series  of  similar  acts,  141. 
similar  acts  to  prove  knowledge,  motive  or  in- 
tent, 142. 
in  case  of  fraud,  142. 
similar  conduct  toward  another i  142, 
common  purpose  to  be  shown,  142. 
of  other  crimes  or  offenses,  143-146. 
proof  of,  generally  not  relevant,  143. 
when  relevant  to  show  motive,  intent,  etc., 

143-146. 
uttering  counterfeit  coin,  conspiracy,  embezzle 
ment,  arson,  adultery  and  false  pretenses, 
143. 
as  to  raising  inference  of  guilt,  144. 
of  facts  showing  good  faith,  145. 
of  collateral  facts  to  repel  inference  of  accident 
146. 
character  of  litigants,  147-155. 
not  usually  relevant,  illustrations,  147, 
to  show  negligence,  147. 
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Relevancy  — continued. 

wider  gdiioral  iasue,  149. 
in  libel  and  slander  casesj  148. 
confined  to  general  reputation,  14$,  UA* 
specific  acts  not  relevant,  148. 
admissibility  of  rumors,  149. 
in  actions  for  breach  of  promise  of  marriage,  150 
in  seduction  and  criminal  conyeraatioiiy  iSL 
of  si>ecific  acts,  151. 
of  character  of  the  parent,  ISL 
in  bastardy  cases,  152. 
in  actions  for  fraud,  153, 154. 

proof  of  good  character,  153, 154. 
in  actions  for  malicious  prosecution,  156, 

reputation  of  plaintiff,  155. 
good  character,  proof  of,  generally  ixreleyant, 
356. 
when  attacked  on  cross-examination,  166. 
in  slander  and  libel,  156. 
financial  standiTlg,  157-159. 
of  plaintiff,  159. 
reputed  wealth,  160. 
mode  of  proving,  160. 
of  facts  apparently  collateral^  161, 166. 
personal  injuries,  other  injuries,  161, 162. 
similar   accidentis   under   similar   conditions, 

161. 
custom  in  negligence  cases,  161. 
habits  of  animals  in  negligence  cases,  162. 
experiments,  relevancy  of,  162. 
specific  acts,  negligence,  162. 
as  to  defective  machinery,  163. 

in  case  of  railroad  fires,  163,  164, 
of  value  of  lands,  165,  166. 
of  other  sales  to  prove  value  of  lands,  166. 
conditions  to  be  similar,  165, 166. 
offers  of  sale,  166. 
party  may  testify  to  his  motive,  intent  and  be- 
lief, 167. 

181 
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Relevancy  —  continued. 
of  evidence  made  relevant  by  that  of  adverse 
^  .  party,  168. 
on-rebuttal,  168. 

parts  of  conversation,  act  or  writing,  168. 
in^oduction  of,  renders  rest  competent,  168, 
822,  874. 
explanation  of  conduct,  etc.,  168. 
rebuttal  of  irrelevant  testimony,  169. 
facts  not  rejected  because  of  little  weight,  170. 
must  facts  be  relevant  when  offered,  170. 
withdrawing  improper  testimony  from  jury,  170, 

898. 
preliminary  questions  for  the  court,  170. 
discretion  as  to  preliminary  facts,  170. 
province  of  judge  and  jury.    See  Pbovihgb  ov 

Judge  and  Juby,  171-173. 
introduction  of  part  of  statement,  conversation, 
document  or  transaction  renders  rest  rel- 
evant, 295, 296,  703,  7&2,  822,  851,  874,  876. 
of  facts  on  sale  of  goods  under  statute  of  frauds, 

431. 
of  books  of  public  officers,  520. 
of  evidence  necessary  to  production  on  bill  of 

discovery,  721. 
what  relevant  to  corroborate  accomplices,  788« 
should  it  appear  when  evidence  offered,  813. 
satisfaction  of  court  as  to,  813. 
withdrawing  irrelevant  testimony,  813,  808. 
more  liberal  rule  on  cross-examination,  826. 

in  attacking  credibility,  826. 
relevant  facts  to  be  received,  896. 
effect  of  rejecting  relevant  facts,  899,  900. 
effect  of  admitting  irrelevant  facts,  899,  900. 
withdrawing  and  striking  out  evidence,  896. 
Reliability  of  witnesses,  cross-examination  as  test  oC 

See  Witnesses,  829-838. 
Religious    belief,    effect   of,  on  competency. . 
Competency  of  Witnesses,  730-733. 
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Remote  Inferences,   decision  on,  not  permissible, 

137. 
Rent.    See  Landlord  and  Tenant,  Lisabes. 

payment  of,  provable  by  parol,  202. 
Repairs  of  hlg:liway»  machinery,  etc.,  relevancy  of. 

290. 
Replevin,  by  one  having  bare  x>09session,  71. 
Replies,  by  x>ersons  referred  to,  competent,  265. 

should  be  responsive  to  questions,  814. 
Reports,  law  reports  as  evidence,  518. 
Reposit6rv.    See  Custody. 
Representatives.    See  Agent,  Execxttob  and  Ad- 

MINISTBATOR,   TRUSTEE. 

meaning  of  term,  790. 
Reputation.    See  Character. 

relevancy  of,  in  slander  and  libel,  148,  149. 

in  seduction,  criminal  conversa- 
tion, etc.,  151. 
evidence  of,  generally  inadmissible,  300. 
as  to  matters  of  public  interest,  illustrations, 

304. 
as  to  private  boundaries  in  England,  307. 

relaxation  in  this  country,  308. 
not  admissible  to  prove  acts  of  ownership  or  pos- 
session, 310. 
to  contradict  record  evidence,  310. 
when  provable' by  opinions  of  ordinary  witnesses, 

362. 
irrelevant  questions  as  to,  on  cross-examination, 
828. 
questioner  bound  by  answers,  828. 
for  veracity,  impeachment    of   witnesses.    See 

Witnesses,  862-866. 
distinguished  from  character,  862. 
Rej^Utatlon  for  truth,  impeachment  of  witnesses  as 

to,  862,  863. 
Reputation  of  marriage,  presumption  from,  86. 
Reputed   wealth,    relevancy   of.     See   Financial 
Standing,  159, 160. 
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Res  atfludlcaBta.    6«e  JtrDOMBin?B. 
Rescission,  of  written  contract,  i>arol  proof  of  as  to« 
8ee  Pabol  Evidbngb  to  EzFLAnr  Wsrr- 
iNoe,  447-450. 
ResMiii»laiice,  inspection  to  show,  4(H. 
Reservation  in  deeds,  parol  proof  of,  inadmissible, 

497. 
Res  gestae,  declarations  admissible,  when  part  of, 
296. 
those  of  executors  and  administrators,  254. 
those  of  agents,  256. 
those  of  husband  and  wife,  262. 
those  of  officers  of  public  corporations,  when, 

269. 
those  of  officers  of  private  corporations,  when, 
270. 
letters,  as  part  of,  271. 
declarations  as  to  boundaries,  etc    See  Bouhi>- 

ARIES,  309,  310. 
entries  by  deceased  persons  in  due  course  of  busi- 
ness.   See  Deceased  Pbbsons,  3^. 
by  party  himself  when  part  of.    See  EirrRns, 
326. 
when  in  dying  declarations.    See  Dtuvg  Dxcla- 

RATIONS,  337. 

meaning  of  the  term,  347. 

illustratioDS  of,  347. 

admissibilibr   depends  on  facts  of  each   case. 

348. 
mere  narrations  not  admissible,  348,  360. 
must  be  contemporaneous ^  348. 
instances  of  relaxation  of  rule,  349,  960. 
time  through  which  may  extend,  350,  2SI. 
declarations    as  part  of.     See  DsoiiASATXomi 

350-360. 
of  bankruptcy,  when  part  of,  350. 
must  be  part  of  transaction,  35L 
tend  to  explain  it,  351,* 
un  premeditate  J,  351. 
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Res  gestae — Gontiaued. 

declaiationa  9s  to  bcxlily  feelinga.    See  Bodily 

Fbblinos,  332. 
declarations  of  agents  es  part  of.    See  Aosirrs, 

354-300. 
inspection  before  the  jury  as,  400. 
declarations  of  testator  as  part  of,  493,  4d4. 
answers  on  inquiring  for  absent  witness,  541. 
letters  as  part  of,  599. 

facts  part  of,  called  o  u%  on  cross-exaixuoati(Ma»  883. 
Residence.    See  Domicil. 

presumption  of  continuance  of,  54. 
declarations  as  to,  part  of  v^s  gestae^  350. 
place  of,  asked  on  cross-examination,  833,  834. 
Res  Judicata.    See  Judgments. 
Resolutions,  read  at  public  meeting,  how  proved, 
201. 
and  acts  of  public  oorpc^rationa,  judiciaUy  no- 
ticed, 117. 
Responsive,  answers  to  be,  814. 
Resulting  trusts,  bow  proved.    Sse  T&usfTS,  423- 
425. 
how  limited  by  statute,  426,  427. 
Retalcing  depositions,  ground  for,  717. 
Return  of  seasons,  judicially  noticed,  130. 
Return  of  commissioner,  on  depositions,  669« 

mistake  in,  688. 
Returns  of  officers,  best  evidence  of » 199. 
when  evidence,  648,  649. 
not  of  collateral  facts,  illustrationsi  648,  649. 
conclusive  on  parties  and  privies,  649. 
unless  vacated  or  directly  attacked,  469. 
unless  fraudulent,  irregular  or  ille^pEkl,  649* 
conclusive  on  officer,  650. 
except  as  to  matters  of  opinion,  650. 
o&er  may  explain  ambiguity,  650. 
prirrkci  facie  evidence  in  favor  of  officer,  660. 
■vaogers  not  bound  by,  650. 
miless  same  relation  of  privity  exists,  650. 
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Returns  of  officers— continued. 

conclusive  in  favor  of  those  who  act  on  them, 

650. 
when  corrected  Or  amended,  712. 
Revocation  of  wLls,  declarations  of  .testator  as  to, 

4Q4. 
Revolutionary  governmentSy  when  judicially  no- 
ticed, 105. 
Right  of  commony  provable  by  hearsay,  305. 
Right  of  way,  presumption  as  to,  74. 
Right  to  o|>en  and  riose.    See  Open  and  Cix>8B. 
Rings,  inscriptions  on,  as  to  matters  of  pedigree,  320. 
Rivers,  judicial  notice  of,  127. 
Roads,  public  character  of,  when  provable  by  hear- 
say, 305. 
Rogatory  letters.    See  Lettebs  Bogatort. 
Rules  of  court,  when  judicially  noticed,  124. 
Rumors,  relevancy  of,  in  libel  and  slander,  etc.,  149. 
proof  of,  in  mitigation  of  damages,  149, 155. 
in  malicicus  prosecution  to  show  good  faith,  155. 
evidence  as  to  public  rumois  inadmissible,  300. 
exception  to  the  rule,  303. 


5alIor8,  as  experts,  387. 

Sale  of  lands  for  taxes,  prcoeedings  not  presumed 
regular,  40. 

best  .evidence  of,  199. 
Sales.    See  Pabol  Evidence  to  Explain  WsimrGn, 
Statute  op  Frauds. 

by  order  of  court^  best  evidence  of,  190. 

-  estopf^l  by  acquiescence  in,  277. 

under  statute  of  frauds,  431. 

parol  evidence  to  explain,  446. 
Sample,  parol  evidence  to  show  sale  by,  ,4i6b 

pai-ol  proof  of  custom  of  selling  by,  464.  . 
Sanity.    See  Insanity. 

presumption  as  to,  55, 102. 
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faulty  7- continued. 

pi  fc  sumption  of,  in  conflict  with  that  of  inno- 
cence, 102. 
■  of  testator,  burden  as  to,  175. 
opinions  of  ordinary  witnesses  as  to,  364,  867. 

conflict  as  to  rule,  366, 
opinion  of  physicians  as  to,  380. 
Satisfactory  evidence,  defined,  6. 
Science,  judicial  notice  of  matters  of,  129. 
Scientific  books.    See  Expert  Testimoztt,  Hear* 
SAi  Evidence,  Opinions, 
opinions  in,  not  competent,  593. 
-  Uhistrations,  594 . 

insanity,  malpractice,  594. 
homicide,  blood  stains,  594. 
diseases  of  horses,  594. 
cyclopedias  and  other  books,  594. 
relaxation  of  rule  as  to  exact  sciences,  694,  695. 
tables  of  weights  and  measures,  interest,  594. 
annuity  tables,  almanacs,  594. 
'     experts  may  base  their  opinions  on,  595. 
not  to  read  therefrom,  595. 
when  offered  to  impeach  experts,  595. 
-  statutes  as  to  use  of,  595. 
reading  from,  in  argument  to  jury,  596. 
discretion  of  court  as  to,  596. 
objections  to,  596. 
Sdentiffc  witnesses.    See  Expert  Testimont. 
Scintilla  of  evidence,  171. 
Screams,  as  part  of  res  ^estae^  352. 
Scriptures,  judicial  notice  of,  131. ' 
used  in  administering  oath,  733. 
Scrivener,  communications  to,  when  not  privileffecL 
769,  793. 
U  judicial  notice  of,  106. 
and  signatures,  judicial  notice  of,  111.  .    . 

of  notaries,  110. 
contracts  under,  parol  proof  as  to,  440,  448. 
great  seal  proves  itself,  642,  647. 
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Seals — continued. 

priTate  9eal  does  not  prove  itaelf ,  642,  6117. 
annexed  in  proof  of  judicial  records,  ^42,  647. 
Search  for  writings,  what  aufiBlcient    See  Bwbo^  Evi- 
DBNOB,  211-215. 
for  attesting  witnesses,  542. 
Seamen,  as  experts,  387. 
Seasons,  judicially  noticed,  130. 
Seaworthy  condition  of  vessel,  presttmpti<Hi  as  to^ 

54. 
Secession  of  confederate  states,  judicially  noticed, 

125, 126. 
Secondary  evidence.    See  Best  Evidbnob,  Obbtif- 

I GATES,  CoPIBS,  NoTIQB  TO  PbQDUOB. 

defined^  7 . 
discussion  of,  198. 

not  admissible,  when  primary  evidence  obtain- 
able, 199. 
admissible  to  prove  public  records,  204. 
letter-press  copies  and  photographs,  208. 
of  contents  of  lost  instruments,  when  admiaaible. 

211. 
writings  not  produced  on  notice,  223. 
given  without  notice  to    produce,  when,  S24, 

225. 
degrees  of,  229. 
some  conflict  in  this  country,  229. 

cases  illustrating  "American  rule,'^  230. 
qualifications  of  the  rule,  231. 
Secretary  of  state,  authentication  of  department 

records  by,  553. 
Secretary  of  treasury,  authentication  of  depart- 
ment records  by,  553. 
Secrets  of  state,  privileged,  780. 
Seduction,  as  to  proof  of  former  acts  of  interooone. 

Seduction  and  criminal  conversation,  relevancy  of 

cl^aracter  in,  151. 
Seisin,  presumption  of,  from  possession,  73. 
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Stm^-iKtUaAmtMn  ef  "vHtnttMes.    See  WinraMit 

887^95. 
under  1)111  of  dMac&mty,  7S6,  729. 
Selt*dteti»tViiijg  dedaradons,  competent  as  admia- 

sions,  237. 
Sentaate.    See  Judgicbnts. 

when  served,  removes  incompetency  of  infamy, 

736. 
conflict  as  to,  736. 
Separate  oral  agreement,  when  shown  by  parol, 

Ui.  446,  499. 
Separate  trial,  effect  of,  on  competency  of  acoom- 

plices,  786. 
Separating  wttneasea  at  trial,  807,  808. 
Servant.    See  AoBin*,  Master  and  Servant. 
Service.     See  Notice  to  Produce,  Process,  Rb- 

TURNS,  SUBPCBNA. 

by  publication,  presumption  as  to  jurisdiction,  28. 
of  subpoena,  797. 
Services,  comx)etency  of  testimony  as  to,  adverse 

party  being  dead,  793. 
Settlement,  when  presumed  from  lapse  of  time,  62. 
accepting  note  or  bill,  presumption  of,  from,  70. 
presumption  rebuttable,  70. 
Sexual  intercourse.    See  Adultery,  Husband  and 
WirE,  Seduction,  Bafb. 
legitimacy  presumed  from,  94. 
husband  or  wife  not  allowed  to  deny,  96. 
children  incapable  to  consent  to,  97. 
Shareholders.    »ee  Stockholders. 
competency  of,  as  witnesses,  750. 
Sheriffs,  effect  on  surety  of  judgment  against.    See 

Judgments,  609. 
Shifting  of  the  burden  of  proof.    See  Bubdbi  cm 
Proof,  174, 175,  177. 
in  cases  against  common  carriers,  180. 
Shi|i,  when  presumed  to  be  unseaworthy,  54. 
Ship  registers,  competent  as  to  what  facts,  524. 
Shoe  tracks,  as  evidence,  402, 
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Shop  books»  as  evidence.    8ee  Books  op  AccoTTirr. 
Stidrthaiid  notes.    See  Stenogb>^pheb8. 
Sickness.    8ee  Disease,  Healof^  Sanity. 
•   renders  competent  former  tebumony,  when.    See 
DkposrriONS,  344. 
when  excuses  failure  to  obey  subpcena^  799. 
Sighs,  as  evidence  of  feeling,  352. 
^i^nature.    See  Seals,  Handwbitikg,  Statute  ob 
Frauds. 
judicial  notice  of,  111. 
statute  as  to  proof  of,  550. 
.of  bank  officers  to  bills,  how  proved,  561. 
a  *' transaction,"  793. 
Silence,  admissions,  when  implied  from,  291. 
failure  to  deny  declarations,  291. 
statement  must  naturally  call  for  response^  291* 
truth  or  falsehood  to  be  known,  29L 
to  be  applied  with  caution,  291. 
at  judicial  proceedings,  S91. 
Similar  acts,  generally  irrelevant,  142. 

relevant  to  show  knowledge,  motive,  intent,  141, 

142. 
fraud,  course  of  conduct,  com- 
mon purpose,  etc.,  142. 
must  have  bearing  on  the  issue,  144. 
Simflar  conduct,  relevancy  of,  142. 
Similar  occurrences,  relevancy  of,  141, 145. 
Similar  offences,  evidence  of,  how  limited,  144. 
Sister  states     See  Comity,  Laws  op  Sisteb  States, 
Statutes. 
presumption  as  to  judgments  in,  33. 
presumption  as  to  law  of,  81,  82. 
Situation,  how    proved.     See   Diagbaub,    Maps, 

Photographs. 

Skin  of  experts.    See  Exfebts. 
Slander.    See  Libel. 

relevancy  of  character  in  actions  for.  148, 156. 
relevancy  of  rumors,  financial  standing,  157. 
slanderous  word?,  not  hearsay,  303. 
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Slavery »  judicial  notice  of  existence  and  abolition 

of,  126. 
Soldiers,  best  evidence  of  enlistment  and  desertion 

r6f,189; 
Solicitor.    See  ATTOBinsT. 
Solvency.    See  Inbolvsnct. 
presumption  of,  51. 

of  its  continnanoOi  58. 
reputation  of,  when  relevant,  ^tt5. 
Sovereignty,  judicial  notice  of  facts  relating  to,  106, 

106,112. 
Spark  arrester,  burden  of  proof  as  to  use  of,  in  rail- 
road iires,  182. 
Specialty.    See  CoirrBAGT,  Pabol  Eyidbrcb  to  Ex- 
plain Wbitikgs,  Seals. 
parol  proof  of  subsequent  change  in,  448. 
Specific  performance  of  oral  agreement  under  stat- 
ute of  frauds,  435. 
**  Specific  peril,"  death  presumed  after,  when,  69. 
Speed  of  railway  trains,  opinions  of  witnesses  as  to, 

364. 
Spies*  credibility  of,  903. 
Spoliation  of  evidence,  presumption  from,  16. 
effect  of,  16,  572. 

distinguished  from  alteration,  572. 
Spouse.    See  Husband  and  Wipe,  753. 
Stains.    See  Blood  Stains. 

states,  domestic  and  foreign,  judicial  notice  of,  107. 
State  courts.    See  Copies,    Coubts,   Judgments, 
Records  of  Coubts. 
judicial  notice  of,  124. 
State  laws.    See  Laws  op  Sisteb  States,  Statutes, 
State  officials,  judicial  notice  of,  109. 
State  statutes.    See  Laws  op  Sisteb  States,  Stat- 
utes. 
State  of  health.    See  Health. 

opinions  of  ordinary  witnesses  as  to,  362. 
State  of  war,  judicial  notice  of,  106. 
Status,  judgments  to  prove,  against  strangers,  606. 
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grounds  for,  415. 
•Awt  ofv  416. 

absolutely   excludes   parol   praof  In 
cases,  416. 
as  to  conveyances  of  land,  416. 
as  affecting  leases,  417. 
proof  of  surrender  of  interests  in  lands,  418. 

by  operation  of  law,  419. 

by  acceptance  of  new  lease,  419. 
cancellation  of  instruments  creating  intaresiB  in 
land,  420. 

effect  of,  420. 
aa  affecting  trusts.    See  Tbubtb,  4S1-4SS* 
wills,  how  affected  by,  429. 
as  affecting  raarantios,  430. 

how  iproved,  490. 

promise  to  pay  one's  own  debt,  4SD« 

test,  to  whom  is  credit  given,  490. 
as  affecting  sale  of  goods,  431. 

how  proved,  431. 
memoranda  of  sale  of  lands  and   goods.    See 

Memoranda,  432,  433 
parol  modifications  of  contracts  of  sale,  434. 
parol  proof  of  fraud  or  mistake,  434. 
reformation  of  contract,  435. 
specific  performance  of  oral  agreement^  when 

compelled,  435. 
effect  of  part  performance,  435. 

original  agreement  must  still  be  proved,  436. 

Sarol  proof  as  to  contracts  within,  449,  460. 
ischarge  or  modification  by  parol,  450. 
Statutes,  existence  of,  question  for  court,  118. 
also  the  repeal  of,  118. 
also  whether  legally  ^acted,  118. 
enrollment  and  authentication  of,  118. 
notice  of  contents  of  journal  relating  to,  118. 
private,  judicial  notice  of,  119. 
of  sister  states,  proof  of,  119,  120. 
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Statutes — oontinued. 

of  sister  states,  judicial  notice  of,  119, 120. 
construction  of,  for  court,  172. 
regulating  view,  408. 
limiting  resulting  triists,  426,  427. 

objects  of,  427 . 
proof  of,  513. 

effect  of  statutes  relating  to  proof  of,  513. 
judicial  notice  of  public  statutes  and  of  repeal, 
513, 118. 
private  statutes,  513. 
federal  statutes,  513. 
relating  to  proof  of  execution  of  instruments, 
550. 
presumption,  when  complied  with,  550. 
effect  of  clerial  errors,  550. 
as  to  proof  of  signatures,  550. 
as  to  costs  when  party  refuses  to  admit  inetru- 

ment  to  be  genuine,  550. 
effect  of,  as  to  books  of  account,  583. 
removing  incompetency  for  interest,  763,  764, 
husband  and  wife,  763,  764, 
general  tendency  of  statutes,  765. 
as  to  confidential  communications  to  attorney, 

775. 
as  to  transactions  with  deceased  or  incomx>etent 
persons.    See  Competency  of  Witnesses, 
790-795. 
as  to  privilege  of  witnesses,  891, 892. 
statutes  of  limitation.    See  Lapse  of  Time. 

payment  presumed,  when.    See  Presumptiokb, 

61-66. 
do  not  supersede  presumption  of  ownership,  75 
burden  of  proof  as  to,  192. 
effect  on,  of  admissions  of  partners,  250. 
after  dissolution,  250. 
Statutory  discovery.    See  Discovery,  722-729. 
Statutory  fees  of  witnesses,  798. 
statutory  presumptions,  discussed,  41. 
n2 
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Stenographers,  notes  of,  used  to  refresh  memory,  3i6. 
when  introduced  in  evidence,  346. 
taking  depositions,  682. 
Stipulation.    See  Admissions. 
Stocldioiders,  records  of  corporations    as   against, 
528,  529. 
admissions  in  corporate  records  as  against,  529« 
judgment  against,  does  not  bind  corporation,  604. 
as  to  transactions  with  deceased  or  incom2>etent, 
790. 
Stoclc  subscriptions,  actions  on,  books  as  evidence, 

272. 
Stolen  goods,  inspection  of,  by  jury,  403. 

possession  of,  as  corroboration  of  accomplice,  783. 
Strangers.     See  Admissions,  Hearsay  Evidkncb, 
Judgments. 
relevancy  of  acts  of  parties  with,  140. 
exception  as  to,  in  rule  as  to  parol  evidenee,  454. 
when  judgment  evidence  against,  605. 
not  bound  by  return  of  officer,  G50. 
Streets,  judicial  notice  of,  128. 
best  evidence  of  grade  of,  199. 

of  vacation  of,  199. 
Strength,  opinions  as  to,  by  experts,  .382,  386. 
striking  out  and  witiidrawing  evidence,  rules  as 

to,  814,  898. 
Study,  as  basis  of  qualification  of  experts,  370. 

of  phvsicians,  381. 
Subdivisions  of  states,  judicial  notice  of,  107. 

of  time,  judicially  noticed,  130. 
Subject  matter,  may  be  identified  by  parol,  455. 

in  wills,  parol  proof  to  identify,  484. 
Subordinate  title,   what  declarations  binding  on 

holders  of,  287. 
Subpoena,  in  case  of  deposition,  671. 

to  secure  attendance  of   witnesses.    See  Wit- 
nesses, 797-808. 
incident  to  jurisdiction,  797. 
in  federal  courts,  797. 
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5ub|KBna  —  continued, 
in  state  courts,  797. 
how  served,  797. 
either  party  has  right  to,  797. 
contempt,  to  disobey,  799. 
what  excuses  for  uon-attendance,  799. 
Subpoena  duces  tecum,  for  deposition,  671. 
lov  inspection  of  documents,  728. 
for  production  of  telegrams,  789. 
to  secure  production  of  books  and  papers,  801. 
nam  re  of,  801.    ' 
must  be  obeyed,  801. 
court  determines  a^lmissibility  of  documents,  801. 

privileged  documents,  801.       ' 
must  describe  papers  with  certaiuty,  801. 
not  used  to  obtain  papers  to  refresh   memory, 

801. 
who  may  be  compelled  to  x)roduce  papers,  802. 
as  to  officers  of  corporations,  802. 
models  and  patterns  not  included  in  federal  courts, 

802. 
when  witness  in  court,  802. 
Subscribing  witnesses.   See  Attesting  Witnesses, 
539-541. 
production  of,  not  required,  when,  227. 
Substance  of  tlie  issue,  common  law  rule  as  to,  233. 

modern  rule  as  to,  234,  235. 

Subsequent  agreement,  shown  by  parol.  See  Parol 

Evidence  to  Explain  Writings,  447-453. 

as  to  contracts  within  statute  of  frauds,  449,  450. 

Successor,  bound  by  admission  of  predecessor.     See 

Admissions,  240-248. 
Suffering,  declarations  as  to,  part  of  res  gestae,  352. 
Sufficiency  of  evidence,  171. 
•suggestive  questions.    See  Leading  Questions. 
Sui  Juris.    See  Children,  Husband  and  Wipe. 

presumption  as  to  infants  being,  98. 
Summons,  witnesses  and  pai'ties  privileged   from 
service  of,  805,  806. 
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Sunday,  judicial  notice  of  coincidence  of,  with  day 

of  month,  323,  130. 
Sunrise,  judicial  notice  of,  130. 
^uppletory  oath,  autLenticatiDg  books  of  account, 

588. 
Suppression  of  depositions.    See  Dsfobitions,  704- 

711. 
Suppression  of  evidence,  presumption  from,  16,  17, 

223. 
Supreme  Being,  want  of  belief  in,  as  affecting  com- 
petency, 730. 
Supreme  court,  judicial  notice  of  statutes  by,  121. 
Surety.    See  Judgments,  Principal. 

admissions  of,  when  competent  against  principal, 

239. 
how  affected  by  statute  of  frauds,  430. 
effect  on,  of  judgment  against  principal,  607,608. 
when  subject  to  adverse  party  examination,  725. 
incompetent  as  to  transactions  with  deceased  or 
incompetent  principal,  791. 
Surgeons.     See    Confidential  Communications, 
Physicians. 
confidential  communications  to,  777-779. 
Surprise,  remedy  where  party  surprised  by  own  wit- 
ness, 858. 
Surrender  of  interest  in  land  by  operation  of  law, 
418,  419. 
accepting  new  lease,  ^19. 
Surrogate  courts.    See  Psobate. 
Surrounding  circumstances.    See  FabolEvidbncx 
to  Explain  Writings. 
parol  proof  of,  458,  459. 
Surveyors,  declarations  of,  as  to  private  boundaries, 
310. 
as  experts,  386. 
Surveys,  judicial  notice  of,  128. 

federal  statute  as  to  proof  of,  by  copy,  551,  553. 
Survivorship,  in  common  disaster,  no  presumption 
of,  60. 
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Swearing  witness.    See  Oath. 

5 worn  copy,  of  public  records,  521,  527. 

defined,  535. 

as  evidence,  536. 
Symbols,  judicially  noticed,  132. 
Symptoms,  physicians  as  witnesses  as  to,  380. 


Tables,  life  tables,  judicial  notice  of,  130. 

as  e\ideuce,  594. 

interest  tables  as  evidence,  594. 

of  weights  and  measures  as  evidence,  594. 

annuity  tables  as  evidence,  594. 
Tags,  evidence  of  inscription  on,  204. 
Taking  view.    See  View. 

Talkative  witnesses,  right  of  judge  to  check,  814. 
1  ampering  with  witne*  ses,  contempt  of  court,  799. 
Tattoo  marks,  inspection  of  person  to  show,  40Q. 

evidence  as  to,  841. 
Tax,  payment  of,  when  provable  by  parol,  502. 
1  ax  proceedings,  conclusive  presumptions  as  to,  by 

statute,  194. 
Teachers,  as  experts  as  to  handwriting,  571. 
Technical  terms,  explained  by  experts,  385, 386. 
Telegrams,  presumptions  as  to  sending  of,  47. 

best  evidence  of,  200,  209. 

receipt  of,  when  provable  by  parol,  202. 

what  are  original  telegrams,  209. 
depends  on  what,  209. 

secondary  evinence  as  to  contents  of,  218. 

when  not  privileged,  789. 
Telegraph  companies,  burden  of  proof  in  actions 

against,  180. 
Teleplione,  judicially  noticed,  129. 

communications  by,  admissible  in  evidence,  210. 
Tenant.    See  Landlord  and  Tenant,  Lease,  Stat- 
ute OF  Fbauds. 

presumption  from  possession  by,  78. 
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Tenant — continued. 

presumption  from  possession  by  co-tenant,  78. 
estopped  to  deny  title  of  landlord,  244. 
declarations  of,  as  against  owners,  244. 
Tenants-in-common,  admissions  of,  as  against  each 

other,  254. 
Terms.    See  Phrases,  Words. 
Terms  of  courts,  judicial  notice  of,  124. 
Terms  of  public  officers,  judicial  notice  of,  108. 
Territorial  extent,  judicial  notice  of,  107,  127. 
Test,  as  to  who  has  burden  of  proof,  174. 
Testamentary  capacity.  See  Declarations,  Wills. 
presumption  as  to  infants,  88. 
conflict  as  to  burden  of  proof  as  to,  187. 
Testator.    See  Wills. 

admissions  of,  as  against  executor,  143. 
Testimony,  given  on  a  former  trial,  when  compet- 
ent.   See  Hearsay  Evidence,  339-346. 
of  experts.    See  Expert  Testimony,  366-^4. 
bills  to  perpetuate,  652. 
depositions  to  perpetuate,  720. 
incompetency  of,  burden  on  party  objecting.  See 
Competency  op  Witnesses,  762, 767,  777, 
791,  794. 
given  at  former  trial  by  an  incompetent  or  de- 
ceased, effect  of  introduction  of,  792. 
when  conflicting,  jury  to  decide,  904, 905. 
Tests  in  presence  of  jury,  406. 

Third  person.    See  Declarations,  Hearsay    Evi- 
dence, Strangers. 
competent  as  to  transactions  with  a  deceased  or 
incompetent  in  his  presence,  794. 
Ttireats.    See  Duress. 

Time,  presumption  from  lapse  of.    See  Pbbsump* 
tions,  57,  59,61-66. 
of  gestation,  judicially  noticed,  130. 
judicially  noticed,  130. 
through  which  res  gestae  may  extend,  350. 
parol  proof  inadmissible  to  vary,  when,  438,  439. 
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Time — continued . 

time  of  alteration,  presumption  as  to,  578,  579. 
Time  book,  as  book  of  account,  585. 
Title,  when  presumed  from  possession,  71, 72. 
best  evidence  of,  199. 

not  provable   by  declarations  of  grantor  after 
deed  given,  300. 
Tolls,  custom  of,  provable  by  hearsay,  305. 
Tombstones,  inscriptions   on,  provable   by    parol, 
204. 
inscriptions  on,  as  to  matters  of  pedigree,  320. 
infirmity  of  such  evidence,  321. 
Tort  actions.    See  Negligence. 

presumption  as  to  infanta'  liability  in,  08. 
burden  of  proof  in,  176. 
judgment  in,  when  bars  contract,  615. 
Town  officers     See  Municipal  Officbbs,  Ovn- 
CERS,  Public  Opficers. 
presumption  of  authority  of,  39. 
judicial  notice  of,  109. 
Town  records,  as  evidence,  520,  526. 
I  owns,  judicial  notice  of,  107,  127. 
Tracks,  opinion  of  ordinary  witnesses  as  to,  363. 
lYade,  usage  of.    See  Usage,  464-474. 
Tradition.    See  Hearsay  Evidence,  Bbputatioii. 
as  to  matters  of  public  interest,  304. 

illustrations  of  the  rule,  305. 
as  to  private  boundaries,  in  England,  307. 
relaxation  of  the  rule  in  this  country,  308. 
Transaction  with  a  deceased  or  incompetent,  testi- 
mony as  to.    See  Competency  ot  Wit- 
nesses, 790-795. 
meaning  of  the  term,  793. 
Transfers  ot  stock,  best  evidence  of,  364. 
Trains,  opinions  as  to  speed  of,  364. 

as  to  their  management,  383. 
Traverse  jurors,    See  Jurors. 
Treason,  number  of  witnesses  necessary  to  convict 
of,  902. 
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Treaties,  presumption  of  continuance  of,  Oi. 

judicial  Eotice  of,  112. 
Treatises.    See  SciENTinc  Books. 
Trees,  age  of,  not  judicially  noticed,  130. 
Trespass,  action  of,  by  one  having  bare  possession. 
71. 
possession  with  claim  of  right  to  support  action 

for,  72. 
judgment  in,  bars  trover,  assumpsit,  615. 

action  for  mesne  profits,  615. 
Trial.    See  Open  and  Close,  Province  op  Judgs 

AND  JcBY,  Witnesses. 
Trover,  by  one  having  bare  possession,  71. 

judgment  in,  bars  moneynad  and  received,  tres 
pass,  615. 
Trustee,  presumed  to  hold  for  his  cestui  que  trusty 
62. 
execution  of  trust  by,  when  presumed,*  62,  76. 
presumption  of  proper  conveyances  by,  76. 
admissions  of,  as  against  cestui  que  trusty  254. 
trust  arisiDg  from  fiduciary  relations,  iSSd, 
Trusts.    See  Statute  op  Frauds. 
do  not  lapse  by  lapse  of  time,  76. 
how  created,  421. 
need  not  be  created  by  writing,  421. 
but  must  be  proved  by  writing,  421,  422. 
parol  evidence  to  affect,  421,  422. 
to  supply  defects  or  omissions,  422. 
to  contradict,  422. 
may  be  by  several  documents,  422. 
resulting  trusts,  how  proved,  423-427. 
when  they  arise,  423,  424. 
when  by  parol,  425. 
amount  of  evidence  necessary,  425. 
limited  by  statute,  426,  427. 
objects  of,  427. 

to  prevent  frauds,  427. 
between  those  in  a  fiduciary  relation,  illustra- 
tions, 428. 
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Trusts — oontmued. 

effect  of  statute  of  frauds  ux>on,  428. 

when  created  by  procuring  legacy,  429. 

as  affected  by  statute  of  frauds,  429. 


Ultra  vires,  public  agents  do  not  bind  corporation 

when  acting,  257. 
Uncertainty,  when  will  rendered  void  by,  484. 
Undue  influence.    See  Fiduciary  Relations. 

S resumed  in  will  cases,  when,  188. 
eclarations  of  testator  to  show,  492. 
Uniformity  of  usage  necessary,  471. 
Unofficial  acts,  presumption  of  their  regularity,  42, 

47. 
Unwritten  law.    See  Law,  Statutes. 
Usage.  See  Parol  Evidence  to  Explain  Writings. 
parol  proof  of,  464-474. 
illustrations,  464. 

that  custom  of  trade  is  to  sell  by  sample,  404. 
that  contract,  apparently  bailment,  is  sale,  464. 
as  to  principal  and  agent,  465. 
when  agent  trades  for  principal,  465. 
as  to  rules  governing  brokers,  465. 
as  to  bills  of  lading,  466. 
when  quantity  is  guarantied,  466. 
where    law   has    fixed    certain  meaning  to 
words,  466. 
as  to  insurance  contracts,  466. 

when  admissible  to  explain,  466. 
a3  to  contracts  for  services,  467. 
holidays  for  workmen,  467. 
workmen  being  absent  without  master's  con- 
sent, 467. 
as  to  customs  between  landlord  and  tenant, 
468. 
where  lease  is  silent,  468. 
wide  latitude  for  explanation,  468. 
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Usa^e — continued. 

as  to  right  to  straw,  timber  and  maniire, 
468,  472. 
as  to  deeds  and  grants,  468. 
general  requisites,  469,  474 
must  be  reasonable,  469,  474. 
presumption  as  to,  illustrations,  469. 
as  to  compensation  of  agents,  workmen,  etc., 
469. 
must  be  an  established  one,  470. 
must  be  known,  470,  471. 

length  of  time  necessary,  470. 
must  be  uniform,  471. 
when  that  of  special  trade  or  local  usage,  471. 
custom  of  an  individual,  471. 
when  that  of  a  profession  or  trade,  471. 
in  dealings  between  principals  and  brokers,  471. 
must  be  consistent  with  the  contract,  illustra- 
tions, 472. 
never  admissible  to  contradict  what  is  plain, 
472. 
need  not  be  incorporated  into  agreement,  472. 
to  apply  words  and  phrases  to  their  subject 
matter,  472. 
must  be  general,  473. 
how  proved  to  be  general,  473. 

what  sufficient  proof,  473. 
when  must  usage  be  universal,  473. 
must  not  conflict  with  public  policy,  47iL 
must  be  lawful,  474. 
as  to  statutes,  474. 
common  law,  474. 
User,  long,  presumption  from,  74. 
Usury,  parol  evidence  to  prove,  441. 


Value  of  lands,  what  relevant  to  show,  166. 
estimate  in  community,  not  admissible,  900 
not  shown  by  apprausement,  300. 
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Value —  continued. 

opinions  of  ordinary  witnesses  as  to,  364. 

in  agricultural  matters,  expert  testimony  as  to, 

384. 
cross-examination  as  to  opinions  upon,  826. 
Variance  between  allegations  and  proof,  fatal  at  com- 
mon law,  233. 
examples  of,  at  common  law,  233. 
defined,  233. 

modem  rules  as  to,  234,  235. 
effect  of  defect  or  want  of  form,  234. 
amendments,  234. 
what  proof  required,  235. 
three  degrees  of,  235. 
immaterial  variance,  how  treated,  235. 

effect  of,  235. 
material  variance,  how  treated,  235. 

effect  of,  235. 
failure  of  proof,  effect  of,  235. 
^'elocity  of  trains,  opinions  as  to,  364. 
Vendee.    See  Vendor. 
Vendor,  admissions  of,  competent  against  vendee. 

See  Admissions,  240-242,  2&. 
Veracity,  reputation  of  witness  as  to.    See  Wit- 
nesses, 862,  863,  902-905. 
Verdict,  when  competent  without  judgment,  638. 
Verification,  effect  of,  on  admission  in  pleading,  274. 
Vessels,  testimony  of  experts  in  insurance  as  to,  385. 

of  nautical  men  as  to,  387. 
View  by  the  jury,  407 . 

former  practice,  407. 
now  regulated  by  statute,  408. 
discretionary  with  the  court,  408,  409. 
when  to  be  granted,  409, 410. 
in  condemnation  proceedings,  410. 
in  actions  for  negligence,  410. 
in  insurance  cases,  410. 
of  personalty  as  well  as  realty,  410, 
evidence  in  the  cai  e,  411,  412. 
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View  —  continued. 

practice  in  equity  cases,  412. 

jury  not  to  decide  solely  thereon,  412, 

photographs  instead  of,  597. 
Village,  ordinances  of,  judicially  noticed,  117. 

records  of,  as  evidence,  520,  526. 
Voice,  person  may  be  identified  by,  363. 
Voir  dire,  competency  of  witnesses  ascertained  on, 

796. 
Voluminous  accounts,  results  of,  how  proved,  205, 
385, 388. 


Waiver  of  defects  in  depositfons,  notice,  etc.,  658. 
by  cross-examining  witness,  658,  663, 664, 689. 
by  failing  to  object,  663,  664. 
by  consent,  664. 
of  objections  to  commissioner,  690. 
by  failing  to  object  to  evidence,  693. 
of  privilege  of  objecting  to  confidential  commun- 
ications, 757,  774,  779. 
of  objection  to  privilee:ed  communications  to  at- 
torneys, 774. 
right,  how  waived,  774. 
of  objection  to  testimony  as  to  transactions  with 
a  deceased  or  incompetent.    See  Compe- 
tency OP  Witnesses,  790-795. 
War,  state  of,  judicially  noticed,  106. 
Ward,  when  competent  as  to  transactions  with  a  de- 
ceased or  incompetent  guardian,  791. 
Warehouseman,  burden  of  proof  as  to  negligence  of, 
184. 
can  not  deny  title  of  bailor,  287. 
Warehouse  receipt,  as  evidence,  504. 
Warrantor,  declarations  of,  after  deed  given,  300. 

declarations  of,  as  res  gestae,  355. 
Warranty,  not  shown  by  parol,  when  written,  438. 
by  parol,  accompanying  bill  of  sale,  446. 
with  deeds,  parol  proof  of,  498,  499. 
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Way.    See  Highway. 

right  of,  presumption  as  to,  74. 
Weapons,  opinions  as  to  use  and  effect  of,  880. 

shown  jury  in  criminal  cases,  403. 
Wearing  apparel,  inspection  of,  by  jury,  401,  403. 
Weather,  changes  in,  not  judicially  noticed,  130, 

135. 
Weight  *of  evidence,  when  crime  is  in  issue  in  ciyil 
cases,  15,;i93. 
for  jury,  171,  901. 
and  *'  burden  of  proof,"  attempted  distinction 

of  terms,  175. 
positive  and  negative,  901. 
when  circumstantial,  901. 
presumption  from  non-production  of  evidence, 

16,  17, 19,  223. 
admissions  in  pleadings,  274. 

in  general,  297,  298. 
declarations  as  to  boundaries,  308. 

as  to  matters  of  public  interest, 

314. 
as  to  pedigree,  321. 
expert  testimony.    See  Exfbbt  Tbstimont,  392- 
394. 
as  to  handwriting,  570. 
corporate  records,  as  evidence,  527. 
as  to  handwriting,  562. 
books  of  account  as  evidence,  590. 

question  for  jury,  590. 
of  children,  740. 
Weights  and  measures,  tables  of,  as  evidence,  594. 
Whiskey,  judicial  notice  of  intoxicating  character 

of,  129. 
Whistle,    positive  and    negative    testimony  as  to 

sounding  of,  901. 
Widow.    See  Husband  and  Wife. 

when  competent  as  to  transactions  with  a  de- 
ceased  or  incompetent,  791. 
Wife.    See  Husband  and  Wipe. 

183 
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Wills.    See  Ambiguity,  Declarations,  Pabol  Evi- 
dence TO  Explain  Writings. 
presumptions  relating  to,  44. 
conflict  of  rules  as  to  burden  in  probate  of,  187* 
presumption  as  to  sanity  of  testator,  187. 
undue  influence,  when  presumed,  188. 

what  facts  relevant  to  show,  188. 
burden,  where  the  writer  is  a  beneficiary,  189. 
best  evidence  of,  200. 

when  lost,  211. 
secondary  evidence  as  to  contents,  218. 
as  admissions.  272. 
declarations  of  scrivener  as  to  mental  incapacity 

of  testator,  300. 
not  provable  by  declarations  against  interest, 
332. 
same  rule  as  to  revocation,  332. 
trust  created  when  legacy  procured  by  fraud, 

429. 
parol  proof  inadmissible  to    show  mistake  or 
omission,  439. 
or    that    *' children"     meant    **  illegitimate 
children,"  439. 
parol  proof  as  to,  482-494. 
of  mistakes  in,  483. 
as  to  intention  of  testator,  483. 
terms  not  to  be  changed,  483. 
to  identify  property ,  484. 
upheld  though  containing  misdescriptions,  484. 
effect  of  express  assertion  of  ownersnip  in,  484. 
falsa  demonstratio  non  nocet,  484. 
to  identify  legatee,  485,  486. 
when  no  person  precisely  answers  descriptioii, 

485. 
when  more  applicable  to  one  person  or  subject 

than  another,  487. 
court  may  reject  erroneous  particulars,  487. 
terms  not  to  be  changed,  487. 
of  meaning  of  words  and  terms,  488. 
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Wills  —  continued, 

technical  words,  etc.,  488. 
of  mere  collateral  statements,  488. 
to  explain  latent  ambiguity,  489,  490. 
of  declarations  of  testator,  489. 
to   determine  whether   document  is  wUl  or 

deed,  490. 
when  partly  applicable  and  partly  inapplicable 

to  several  subjects,  490. 
where  children  omitted  from  will,  490. 
of  declarations  at  time  of  making,  491. 
when  prior  to  execution  of  will,  491. 
to  show  mental  condition  of  testator,  492,  493. 
either  to  support  or  attack  will,  49@. 
how  limited  as  to  time,  493. 
only  to  show  mental  condition,  493. 
incompetent  as  to  undue  influence,  fraud, 
duress,  493. 

aliter  when  part  of  res  gestae,  493. 
as  to  wills,  when  lest,  494. 
declarations  of  testator  as  to  revocation,  494. 
federal  statute  as  to  proof  of,  by  copy,  551. 
presumption  as  to  alterations  made  in,  578. 
effect  of  probate  of,  626. 
proof  of  probate  of,  in  sister  states,  643. 
confidential  communications   of  husband   and 

wife  as  to,  754. 
instructions  for  drawing,  when  not  privileged, 
773. 
when  attorney  signs  as  attesting  witness,  773, 
774. 
probate  of,  beneficiaries  may  testify  as  to  what, 

795. 
impeachment  of  attesting  witness,  869. 
Withdrawing  and  striking  out  testimony,  when 
allowed,  170,  814,  898. 
when  not  responsive  to  question,  898. 
effect  of  receiving  incompetent  evidence*  170, 
898,  899. 
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Withholding   evidence,  presumption  from,  16-19, 
223j289. 
effect  of,  illustrations,  17-19, 223. 
Witnesses,  testimony  of  deceased  witnesses.    See 
Hearsay  Evidence,  339-346. 
opinion  of  ordinary  witnesses,  when  competent. 

See  Opinions,  361-368. 
expert  witnesses.    See  Expebt  Testimony,  366- 

394. 
compelling  attendance  of,  for  taking  dex>06ition, 

671. 
refusing  to  answer,  suppression  of  deposition  for, 

707. 
privilege  of,  upon  examination  of  adverse  party, 

726. 
classes  of,  incompetent  at  common  law,  730. 
sworn  according  to  religious  belief,  733. 
as  to  transaction  with  deceased  and  incomx)etent 
I)ersons.    See  Competency  op  Witnesses, 
790-795. 
mode  of  ascertaining  competency  of,  796. 
attendance  of,  797-808. 
compelled  by  subpoena.    See  Subpcena,  797. 
reasonable  time  for  preparation  necessai  y,  797. 
either  party  may  compel  attendance,  797. 
fees  of,  798. 

tendered  in  advance,  793. 

may  be  waived,  798. 

entitled  to,  although  not  examined,  798. 

incompetent,  798. 
when  witness  in  several  cases  at  same  time,  798. 
mode  of  compelling.  See  Contempt,  Subpoena. 
power  inherent  in  courts,  799. 
by  attachment  for  contempt,  799. 
when  properly  subpoenaed,  799. 

when  fee  tendered  in  advance,  799. 
not  affected  by  witness'  opinion  of  material- 
ity, 799. 
excuses  for  non-attendance,  799. 
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extraordinary  effort  ix>  attend  necessary,  799. 
punishment  for  refusing  to  testify,  800. 
testimony  to  be  relevant,  800. 
compelling  production  of  books  and  pax)ers.    See 
Books  and  Papers,  Discovery,  Inspec- 
tion, SuBP(ENA  Duces  Tecum,  801,  802. 
where  witness  is  confined,  803. 
writ  of  habeas  corpus  ad  testificandum^  803. 
when  granted,  803. 
discretionary  with  court,  803. 
may  be  allowed  in  favor  of  party  himself, 
803. 
the  procedure,  803. 
recognizance  of  witnesses  to  appear,  804. 
committal  in  default  of,  804. 
sureties  may  be  required,  804. 
privileged  from  arrest^  when,  805;  806. 
privilege  not  confined  to  actual  trial,  805. 

nature  and  extent  of  privilege,  806. 
not  on  criminal  process,  806. 
contempt  to  violate  privilege,  806. 
remedy,  when  arrested,  8CS. 
exclusion  of,  from,  court  room,,  807. 
in  discretion  of  court,  807. 
who  are  not  excluded,  807. 
during  opening  argument,  807. 
violation  of  order,  effect  of,  808. 
will  the  testimony  be  rejected,  808. 
new  trial  may  be  granted,  808. 
may  be  punished  for  contempt,  808. 
examination  of,  809-819. 
order  of  proof,  809-814. 
lies  in  discretion  of  judge,  809-811. 
usual  order,  809. 

evidence  not  to  be  given  piecemeal,  809. 
plaintiff  must  introduce  all  evidence  at  first, 
'•    809. 
relaxation  of  rule,  810. 
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reception  of  eyidence  out  of  order,  illustrations, 

810. 
matter  of  judicial  discretion^  811. 
when  subject  to  review,  811-814. 
latitude  allowed  counsel  as  to,  812. 

ezpmples  of,  810,  812. 
must  relevancy  appear  at  the  time,  813, 170. 
.  to  be  shown  that  evidence  will  be  competent. 
813. 
withdrawing  testimony  from  jury,  813,  898. 
caution  as  to  admitting  testimony  until  rele- 
vancy appears,  813. 
recaliiog  witnesses,  814,  856. 
discretion  of  court  as  to,  814. 
abuse  of  discretion,  814. 
examination  needlessly  protracted,  814. 
court  may  interfere  on  its  own  motion,  814, 837. 
limiting  number  of  witnesses,  814,  902. 
cumulative  evidence,  814,  902. 
discretion  of  court  as  to,  814. 
judge  questioning  witness,  814. 
jurors  questioning  witness,  814. 
striking  out  irresponsive  evidence,  814,  896. 
leading  questions.    See  Leading  Questionb,  815- 

819. 
cross-examination  of,  how  limited,  820-846. 
subject  matter  of  direct  examination,  820. 

extension  of  rule  in  some  jurisdictions,  820. 
matters  testified  to  only  by  others,  820. 
evidence  stricken  out,  820. 
substantive  defense  or  claim  of  cross-examiner, 

820,  821. 
general  subject,  full  cross-examination  as  to,  821* 
not  bound  by  line  of  examination- in-chief,  821. 
limits  of,  in  discretion  of  court,  821. 
abuse  of  discretion,  error,  821. 
txansactions  only  partly  explained,  82L 
object  of,  to  elicit  whole  truth,  821. 
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details  and  particulars  called  forth  by,  822, 826. 

where  only  part  of  conversation  given,  822. 
inprobability  of  direct  testimony  shown  by,  822. 
questions  discrediting  or  impeaching  witness,  822. 
questions  showing  interest,  prejudice  or  motive, 

822. 
questions  testing  accuracy,  intelligence  or  means 

of  knowledge,  822. 
facts  part  of  rea  gestae^  823. 
leading  questions,  824. 

limite  rest  in  discretion  of  court,  824, 
as  to  new  matters,  when  allowed,  824. 
how  long  right  continues,  825. 
recalling  witness  for,  825,  810. 
relevancy,  more  liberal  rule  as  to,  326. 
examples  of,  in  attacking  credibility,  826. 
as  to  opinions,  latitude  allowed,  826. 
questions  as  to  wholly  irrelevant  matter,  826- 
828. 
questioner  bound  by  answer,  examples  of,  627, 

828,  847. 
in  such  cases,  error  to  allow  contradiction,  828. 
impeachment  for  partiality ^  intereaty  hoatil- 

ity,  etc,,  829,  830. 
cross-examiner  not  concluded  by  answer  as  to, 
829,853. 
examples  of,  829,  830. 
extent  of  cross-examination,  discretion  as  to, 

830. 
shown  by  other  witnesses,  830. 
bias  shown  by  contradicting  witness,  831. 
direct  and  positive  evidence  necessary,  831. 
discretion  of  judge  as  to  abuse  of,  831. 
cause  or  details  of,   when  not  relevant,  831, 
832. 
on  collateral  mattera  to  affect  credibility  ^  832. 
discretion  of  court  as  to  832. 
when  reviewed  on  app  al,  832,  833. 
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error,  how  cured,  832. 
as  to  residence,  occupation,  association  of  wit- 
nesses, 833, 834. 
former  conviction,  indictinent,  arrest,  etc., 
834. 
how  affected  by  rule  as  to  best  evidence,  834. 
statutes  as  to  proof  of  former  conviction,  835. 
cross-examination  as  to,  835. 
questions    not  affecting  credibility  but  merely 
tending  to  disgrace,  836. 
not  admissible,  examples  of,  836. 
method  and  extent  of  examination,  837, 
discretion  of  trial  judge  as  to,  837. 
judge  may  interfere  of  his  own  motion,  837, 

814. 
reviewed  on  appeal,  if  right  unduly  restrict- 
ed, 837. 
repeating  questions,  837. 
frivolous  objections,  837. 
broad  latitude  given  to,  838. 
limitations  on  right  of,  838. 
questions  not  to  assume  facts  not  proven,  838. 
hearsay  inadmissible,  838. 

when  Dot  stricken  out,  838. 
confined  to  facts,  838. 

opinions  generally  inadmissible,  838. 
parol  proof  of  written  instrument,  838. 
questions  tending  m,erely  to  disgrace  or  de- 
grade witness,  839-843. 
admitted  when  material  to  issue,  840,  845. 
rule  when  immaterial,  841. 
except  as  they  tend  to  affect  credibility,  841. 

conflict  as  to  the  rule,  839,  841,  845. 
discretion  of  judge  as  to  such  questions,  842. 
when  subject  to  review,  842. 
examples  of  questions  allowed,  842. 
examples  of  questions  excluded,  843. 
general  tendency  of  the  decisions,  843. 
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when  compelled  to  answer  as  to  Ticions  or 
criminal  acts,  842,  843. 
of  party  who  becomes  witness,  844. 
discretion  of  court  as  to  latitude  allowed.  844. 
in  general,  subject  to  the  same  rules  as  other 
witnesses,  844. 
different  rule  in  some  jurisdictions,  844. 
as  to  matters  that  tend  to  criminate,  844. 
to  what  extent  confined  to  matters  of  direct  ex- 
amination, 845. 
when  privilege  is  waived,  844. 
conflict  as  to,  845. 
in  actions  where  chastity  of  women  is  in  issue, 
846. 
as  to  specific  acts  of  unchastity,  846. 
conflict  as  to  rule,  846. 
of  witnesses  called  to  impeach,  867,  890. 

discretion  of  judge  as  to,  867. 
as  to  means  of  knowledge,  867. 
as  to  particular  acts,  867. 
impeachment  of  witnesses,  847-873. 
leading  questions  to  show  contradictory  state- 
ments, 818. 
for  partiality,  examples  of,  829,  830. 

may  be  shown  by  other  witnesses,830. 
extent  of,  in  discretion  of  court,  830. 
questions  as  to  vicious  or  criminal  acts,  842. 
by  cross-examination.    See  Witnesses,  822. 
other  modes  ol,  847. 
by  disproving  statements  by  other  witnesses, 
847. 
by  proving  bad  character,  847. 
hy  proof  of  contradictory  statements,  847, 861, 
witness  first  asked  concerning   such    state- 
ments, 848. 
contradictory  actions  as  well  as  statements,  848. 
time,  place  and  persons  to  be  designated,  848, 
849. 
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proof  of  contradictory  statements,  when  not 

admitted,  848,  852. 
exact  precision  unnecessary,  849. 
exact  language  unnecessary,  849. 
mere  general  questions  no  foundation,  849. 
leading  questions  as  to,  849. 
statements  at  former  trials,  849. 
by  deceased  witnesses,  849. 
mode  of  impeaching  witness  by  his   written 
statements,  letters,  850,  851. 
when  may  cross-examiner  offer  same  in  evi- 
dence, 850. 
best  evidence  of,  850. 
when  collateral  to  issue,  850. 
practice  in  case  of  depositions,  850. 
parts  offered,  rest  competent,  850,  851. 
when  denial  not  necessary,  848,  852. 
direct  contradiction  not  necessary,  852. 

inconsistency  or  conflict  sufficient,  852. 
contradictory  opinions,  853. 

when  competent  for  impeachment,  853. 
hostility,  expressions  of,  853. 
foundation  for  proof  of,  853. 
of  parties,  ordinary  rules  do  not  apply,  864. 
such  statements,  admissions,  854. 
no  foundation  necessary,  854. 
right  to,  not  matter  of  discretion,  855. 

error  to  deny  right,  855. 
may  explain  on  re-examination,  856. 
scope  of  such  explanation,  85(3. 
recalling  witness  to  lay  foundation,  856. 
party  cannot  impeach  his  own  witness,  8S7- 

859.  i 

by  proving  him  unworthy  of  belief,  857.  , 

proof  of  former  contradictory  statements,  867.  I 

the  general  rule,  857. 

conflict  as  to,  857,  858.  I 


n 
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remedy  where  party  siirprised  or  deceived  by  wit- 
ness, 858. 
exception  in  case  of  subscribing  witnesses,  859. 

limitation  as  to,  859. 
statutes  affecting  the  rule,  858,  859. 
written  instrument  not  witnesses,  859. 

may  be  imi)eached,  859. 
party  not  bound  to  accept  testimony  of  his  own 
witness  as  correct,  860. 
may  accept  part,  860. 

and  disprove  rest  of  testimony,  860,  861. 
where  adversary  is  his  witness,  861. 
effect  of  imi)eaching  testimony,  861. 
does  not  establish  truth  of  contradictory  state- 
.    ments,  861. 
by  prooS  of  bad  reputation  for  veracity y  862. 
terms  ^^  reputation^*  and  **  character ^ "  8iB2. 
knowledge  of  impeaching  witness,  862. 

nature  and  extent  of,  862. 
only  general  reputation  for  truth  and  veracity, 
863. 
not  individual  opinion,  863. 
nor  particular  facts,  examples,  863. 
inquiry  as  to  moral  character  generally,  864. 

conflicting  views,  864. 
order  of  questioning  impeaching  witness,  864. 
inquiries  as  to  believing  witnesses  under  oath, 
865. 
conflict  as  to,  865. 
effect  of,  866. 

cross-examination  of  impeaching  witness,  867. 
auataining  and  corroborating  impeached  wit- 

neaa,  868-873. 
sustaining  impeached  witness,  868,  869. 
until  attacked,  proof  of  good  character  inadmis- 
sible, 868. 
what  attack  admits  proof  of  good  charaoter, 
870. 
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mere  proof  of  coh^adictory  statements  not  suf- 
ficient, 871. 
exceptions,  871. 

disproYing  statements  of  witness,  871. 
sustaining,  witness  to  have  knowledge  of  reputa- 
tion, 868,  869. 
sustaining  where  attack  is  unsuccessful,  869. 
collateral  attack  on  cross-examination,  ETZO. 

conflicting  views  as  to,  870. 
not  corroborated  by  introducing  former  state- 
ments, 872,  873. 
except  when  fabrication  or  wrongful  design 
imputed,  873. 
re-examination  ofj  object  of,  874-876. 
to  allow  explanation,  etc.,  examples,  875. 
details  of  conversations,  876. 
no  right  to  take  up  new  matters,  876. 
explaining  irrelevant  testimony,  876. 
refreshing  memory  of.    See  Bbfreshino  Mbm- 

ORY,  877-886. 
privilege  of,  887-895. 
not  compelled    to  criminate  themselves,  illus- 
trations, 887. 
reasons  for  the  rule,  887. 

its  history,  887. 
where  facts  would  only  tend  to  criminate,  888. 

to  be  reasonable  ground  for  danger,  888. 
statement  of  witness,  not  conclusive,  889. 

court  should  be  satisfied,  889. 
latitude  allowed  the  witness,  889. 
not  required  to  explain  how  it  would  criminate, 
889. 
extends  to  acts  as  well  as  words,  890. 
when  to  be  claimed,  890. 
privilege,  how  waived,  890. 
in  case  a  party  is  witness,  890. 
only  when  testimony  could  be  used  to  oonvict, 
891. 
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statutes,  891,  892. 
taking  away  privilege  and  forbidding  prosecu- 
tion, 891. 
must  afford  absolute  immunity,  892. 
bow  claimed,  893. 
by  whom  claimed,  890,  893. 

compulsory  answer,  when  duress^  893. 
effect  of  claiming,  894. 
inferences  from  claiming,  891. 
as  to  penalties  and  forfeitures,  895. 
not  for  mere  pecuniary  loss,  895. 
general  rules,  896-901. 
objections  and  exceptions  to  evidence,  896,  897. 
withdrawing  and  striking  out  evidence,  898. 
effect  of  improper  admission  and  exclusion  of  evi- 
dence, 899,  90O. 
weight  of  evidence,  901. 
positive  and  negative,  901. 
number  of,  902. 
when  controlled  by  court,  902. 
in  si)ecial  cases,  903. 
credibility  of,  903-905. 
one  interested  in  results,  90X 
an  accomplice,  903. 
the  accused,  903. 
attesting  witnesses,  903. 
insane  x>ersons,  903. 
intoxicated  persons,  903. 
one  convicted  of  crime,  903. 
jury  to  pass  upon,  904. 
fal8U8  in  uno,  falaua  in  omnibus,  905. 

illustrations  of  rule,  905. 
effect  of  swearing  falsely  as  to  material  fact, 
905. 
Words.    See  Parol  Evidbnob  to  Explain  Wmt- 
iNOS,  Phrases,  Usaob. 
parol  proof  as  to  their  meaning,  461. 
in  wills,  parol  proof  of  meaning  of,  488. 

184 
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Words  and  phrases,  judicial  notice  of  meaning  of, 

131. 
Wounds,  opinions  as  to  nature  and  cause  of,  380. 
Writings.     See  Authentication,  Copies,  Docu- 
ments, Records. 
whole  context  to  be  received,  169,  295-297,  703, 

851. 
construction  of,  question  for  court,  172. 
of  a  public  nature,  best  evidence  of,  199. 
alteration  of.    See  Alteration,  572-581. 
rule  as  to  confidential  communications  to  attor- 
ney includes,  768. 
Writs,  consent  to  alterations  in,  implied  from  blanks, 

576. 
Written  evidence.    See  Copies,  Documents,  Rec- 
ords, Writings. 
Written  instruments,  not  proved  by  parol  on  cross- 
examination,  838. 
imx>eached  by  party  producing  same,  859. 
Wrong-doers,  when  bmd  one  another  by  admissions, 
255. 


Year,  judicial  notice  of  divisions  of,  ISO. 
Zeal,  infirmity  o  f  experts  because  of,  892. 
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